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Questions Presented

I. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled to a
new trial because it was error to exclude his evidence about TARP and the government bailout
because it is relevant and critical to David Jacob’s efforts to prove TD Bank breached its

fiduciary duty and duties of good faith and fair dealings.

II. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled to a
new trial because it was error to exclude his documentary evidence and witness David Hilburn
which would show TD Bank’s more favorable treatment of another guarantor in the Heron Lakes
I matter because it is relevant and critical to David Jacob’s efforts to prove TD Bank breached its

fiduciary duty and duties of good faith and fair dealings.

I1I. Judge Joseph Strickland had already heard and accepted the evidence and testimony in his
hearing and denial of TD Bank’s Motion for Summary Judgment on the issues of liability of TD
Bank for breach of its duties and this should not have been overruled by Judge Manning on a last
minute Motion in Limine just before trial. It eliminated from the trial evidence that was relevant
and critical to David Jacob’s efforts to prove TD Bank breached its fiduciary duty and duties of

good faith and fair dealings.



Statement of the Case

The Defendant McFarland is not involved in this appeal.

September 7, 2012, TD Bank filed Civil Action No. 2012-CP-40-6074 against Defendant
David Jacobs to collect on a Guaranty ("Newberry Guaranty") on a note in the amount of
$7,141,000.00 to Newberry Atrium Professional Center, LLC ("Newberry Atrium") secured by a
mortgage on commercial real estate owned by Newberry Atrium.

November 21, 2012, Defendant Jacobs filed his answer to the September 7 Complaint
admitting signing the guaranty and that the balance due had not been paid. Defendant Jacobs also
alleged in his answer that TD Bank breached its duty of good faith and fair dealing. Based on
these allegations, Defendant Jacobs sought to void the guaranty. [Answer, R. p. 89; 91].

November 7, 2012, TD Bank filed Civil Action No. 2012-CP-40-7540 against
Defendants David Jacobs and James McFarland to collect on Guaranties ("Atrium Guaranties")
on a note in the amount of $3,000,000.00 to Atrium at Middle Sound Land, LLC, secured by a
mortgage on commercial real estate owned by Atrium Middle Sound.

April 8, 2013, Defendant Jacobs filed his answer to the November 7 Complaint admitting
signing the note on behalf of Atrium at Middle Sound, admitting that the maturity date on the
note was April 4, 2012, and admitting that the balance due on the loan had not been paid
[Answer, R. p. 93; 96] . Defendant Jacobs also alleged in his answer that TD Bank breached the
duty of good faith and fair dealing. [Answer, R.p. 91; 95§ 17; 20]. Based on these allegations,
Defendant Jacobs sought to void the guaranty [Answer, R. p. 96 § 24}.

As Defenses to Void t};e Guarantor Obligation Defendant Jacobs also alleged in his
answer the actions of TD Bank that breached its duties and led to the failure of the projects and

the wrongful calling of the note and suit on the guaranty:



TD Bank breached its fiduciary duties to David Jacobs by failing to provide permanent
financing and by suing him solely on the guaranty gcquiring the property at drastically below
market value and only applying what it paid in the foreclosure sale to the reduction of the
balance on the debt. [Answer, R. p. 93-96 9 16, 18, 24-25] (Testimony in proffer to the court
outside the presence of the jury.

On July 11, 2014, Defendant Jacobs filed a supplemental answer raising one additional
ground for the breach of good faith and fair dealing defense: that TD Bank had sold other notes
and mortgages at discounted prices to third parties with full knowledge that the borrowers and
guarantors, who have special or personal relationships with the officers of TD Bank will be
released from liability. [Supp. Answer, R. p. 101 §30].

Based on these allegations, Defendant Jacobs sought to void the guaranty [Supp. Answer,
R.p.99; 101 §19 & 27].

May 24, 2013, TD Bank filed a motion for summary judgment in both cases against
David Jacobs seeking summary judgment on the defenses he raised.

August 16, 2013, Defendant Jacobs filed an affidavit in opposition to TD Bank's
motions for summary judgment against him in both cases.

March 24, 2014, Judge Strickland denied TD Bank’s Motions for Summary Judgment.

April 3, 2014, TD Bank filed a Motion to Reconsider.

April 23, 2014 Judge Strickland denied the bank’s Motion to Reconsider.

July 11, 2014, Judge Manning held a status conference and consolidated the cases for
trial and allowed David Jacobs to amend his answer in both cases and scheduled the consolidated

cases for a date certain trial on August 12, 2014.



August 7, 2014 the Bank filed a Motion in Limine to exclude virtually all of the evidence
that had refuted the Bank’s earlier Motion for Summary Judgment.
August 12, 2014, Parties appeared before Judge Manning for trial. Prior to the trial, Judge

Manning heard arguments on the Motion in Limine. Based on the extent of the evidence the

Defendants planned to introduce that the Bank wanted to exclude from the jury, Judge Manning
saw that a long proffer was needed. Judge Maiming released the jury and held that Defendants
would be provided the opéortunity to proffer the testimony and evidence challenged by Plaintiff,
and the Court would then decide the motion. That decision would determine the admissibility of
the evidence being offered by David Jacobs.

October 3, 2014, Judge Manning issued an order granting in part and denying in part
Plaintiff's Motion in Limine Judge Maiming denied Plaintiff's motion regarding exclusion of
Defendant Jacobs' breach of the implied duty of good faith and fair dealing and breach of
fiduciary duty defenses.

Judge Manning ruled that David Jacobs would be allowed to introduce evidence that TD
Bank breached its fiduciary duties and duty of good faith and fair dealing but then he granted
Plaintiff's motion regarding exclusion of all evidence, testifnony, or reference to the Troubled
Asset Relief Program ("TARP"), government bailouts, and the "Heron Lakes I note sale," a
specific sale of a note at an allegedly discounted price. Judge Manning denied Plaintiff's motion
to exclude Defendant Jacobs' appraiser, Tom Wingard, but granted Plaintiffs motion to exclude
witnesses John Hilton, Joe Hawk, and Andrew Syrett (who were not proffered), and David
Hilburn (who was proffered) to provide testimony on the Heron Lakes I note sale).

October 6 and 7,2014  Trial was held before Judge Allison Lee of Case numbers 2012-

CP-40-06074 and 2012-CP-40-07540 were consolidated and tried.



October 7, 2014  -The jury returned a verdict in favor of the Plaintiff in the amount of
$2,867,277.14 against Defendant Jacobs in case number 2012-CP-40-06074 and in the amount of
$1,557,363.29 against Defendants Jacobs and McFarland, jointly and severally, in case number
2012-CP-40-07540.

October 17, 2014, Defendant Jacobs filed a Motion for a New Trial on the grounds that
Judge Manning's exclusion of evidence related to TARP and government bailouts and evidence
related to the Heron Lakes I note sale, including the testimony of David Hilburn, was improper
and prejudicial to his ability to establish his defenses.

February 27,2015 Judge Lee signed an Order denying the Motion for a New Trail. The
Order was filed March 2, 2015 and was received by counsel for David Jacobs on March 6, 2015.

April 2, 2015 The Notice of Appeal was signed and was filed on April 3, 2015.

Statement of Facts

TD Bank’s Motion in Limine
Immediately before the trial was to begin, TD Bank made a Motion in Limine [Motion in
Limine, R. p. 299-300 ] to exclude from the trial:

“(1) any reference, evidence, or testimony regarding an alleged breach by
TD Bank of the implied duty of good faith and fair dealing because this
testimony is irrelevant, would tend to confuse the jury, and is highly and
unfairly prejudicial to TD Bank since there can be no breach of the implied duty
of good faith and fair dealing for doing what a contract expressly allows;

(2) any reference, evidence, or testimony on the government’s bail-out to
the banking industry because the testimony is irrelevant, would likely confuse
the jury, and would be highly and unfairly prejudicial to TD Bank, especially
since TD Bank did not receive a bail-out;

(3) any reference, evidence, or testimony regarding any unrelated note
sales by TD Bank, including but not limited to the Heron Lakes I, LLC, note
sale to Sea Ducks, LLC, because the testimony is irrelevant, would likely
confuse the jury, and is highly and unfairly prejudicial to TD Bank; and
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(4) any testimony from any lay or expert witness that has not been
properly or timely disclosed.”

David Jacob’s Proffer

Before ruling on this Motion in Limine, Judge L. Casey Manning allowed a proffer of the
evidence on August 12,2014, TD Bank presented its witness and David Jacobs offered himself,
David Jacobs, Thomas Wingard, a real estate appraiser, and David W. Hilburn, a fact witness.
Defendants' Proffer [Transcript of Hearing before Judge Manning, R. p.481; 500-555; 568-600;

601-610]

David Jacobs proffered:
(1) the testimony of TD Bank witness Roper Jenkins;
(2) the testimony of Tom Wingard,
(3) the testimony of Defendant David Jacobs; and
(4) the testimony of defense witness David Hilburn.
David Jacobs also proffered the following documents:
(5) Articles of Merger dated September 30, 2010;
(6) Document entitled "TD Bank Financial Group to Acquire The South Financial Group";
(7) July 9, 2012 letter from Defendant Jacobs to Roper Jenkins;
(8) Loan Sale Agreement between TD Bank and Sea Ducks, LLC related to Heron Lakes I;
(9) Loan Closing Statement related to Heron Lakes I;
(10) Email from Roper Jenkins indicating payoff balance of the Heron Lakes I loan; and
(11) Appraisal Report of Thomas Wingard dated April 29, 2013.

Pretrial Evidentiary Rulings by Judge Manning

Judge Manning ruled that David Jacobs could introduce evidence that TD Bank breached its
fiduciary duty and duty of good faith and fair dealing. Yet, among other things, Judge Manning ruled that
there would be no evidence, testimony, argument about TARP, Government bailouts, or the Heron Lakes

I transaction.

Judge Strickland’s Ruling
Judge Joseph Strickland had already previously considered this evidence in his hearing and denial

of TD Bank’s Motion for Summary Judgment on breach of duties by TD Bank.
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David Jacobs

David Jacobs is a real estate developer. He puts the land together, puts the design team
together, puts the legal team together, Puts the lending source together - putting all the pieces
together to work out all the details to build a development. [Proffer R. p. 568]

He works without any professional staff and only has a woman that helps with the
records and bookkeeping. He has thirty years of experience and has learned to build a team of
professionals that can work together to undertake a project. These can include banking, a
construction company, an architectural team, subcontractors of many types and other

professionals. [Proffer, R. p. 569]

Carolina First Bank

Approximately 15 years ago David Jacobs was recruited by and got involved with
Carolina First Bank. This relationship was initiated by the Carolina First executive team
including President Mack Whittle, Justin Strickland, Larry Scotts and others. They solicited
David Jacob’s business. [Proffer, R. p.569]

They assured David Jacobs that they wanted to be part of his team. They liked the
conservative approach he took with pre-leasing and design. They liked the team he put together

and wanted to be part of it. [Proffer, R. p. 570]

The Special Relationship between David Jacobs and Carolina First
David Jacobs was pleased to find that Carolina First did what they said they would do.

[Proffer, R. p. 570]



From 2002 until Carolina First was acquired by TD Bank, the Bank advised and guided
him through his projects. [Proffer, R. p. 570-571]. The Bank would look at everything that was
going on in the project. The bank would become involved from the initial concept, go with him
to look at the site and discuss the site with him. The bank would be involved in looking at the
tenant or sponsor, the bank would ask him questions. {Proffer, R. p. 571]

The Bank would ask him different ways he could structure a loan and suggest different
ways. [Proffer, R. p. 571]. The Bank officers were hands on and guided him through all aspects
of developing a project. [Proffer, R. p. 571]

The bank added value to him and he came to rely on their advice, guidance and
comments to help keep him in a good conservative direction and to improve the quality of his
projects. [Proffer R. p. 571]

The relationship David Jacobs had with Carolina First was significantly different from his
previous relationships with other banks. [Proffer R. p. 572] In the past, other banks would
" basically say here is the money, tell us what you are going to do. [Proffer R. p. 572].

Carolina First helped make the projects better all the way around for everyone. They
helped make the projects more viable. They worked on six different projects with Jacobs. These
included the Child Development Center at the University of South Carolina. [Proffer, R. p. 573]
Carolina First also helped him with not only financing but guidance and advice on two child
development centers in Charlotte. [Proffer, R. p. 573]

David Jacobs had confidence in how he and the Bank worked together. [Proffer, R. p.
574] This continued into the Newberry medical office building project. [Proffer, R. p. 574]. The
Carolina First executive team and physicians from Newberry would come down to Newberry to

look. The Bank officers understood the different structures that they were able to offer the



hospital and physicians and were helpful in strategizing the medical office building type of
structure. [Proffer, R. p. 574].
All of the projects that Carolina First joined in were successful as long as the Bank

officers from Carolina First were part of David Jacob’s development team. [Proffer, R. p. 574].

Challenges from the Recession, the Affordable Care Act and the Leaving of the
Executive Management of Newberry Hospital in the development of the Newberry
Medical Office Building

While the Newberry medical office building project was underway, the “Great
Recession” and the Affordable Care Act put a lot of healthcare projects on hold. [Proffer, R. p.
574]. In the latter part of 2008 the capital environment froze up. [Proffer, R. p. 574]. When these
problems came about the Newberry medical office building was already 60 % pre-leased but, at
that time, doctors did not understand how, or even if, they were going to be reimbursed under the
yet to be implemented Affordable Care Act. [Proffer, R. p. 575]. For that reason they were
hesitant to make additional commitment until the effect of the Act on reimbursements became
known.

It was a difficult time for everyone including David Jacobs. Carolina First continued with
the hands-on approach of the team and was very informed and aware of the issues the team
faced. [Proffer, R. p. 575]. On top of these widespread difficulties, within less than a year of
completing the medical office building, the Newberry Hospital CEO and full management team
left. [Proffer, R. p. 575].

There was an ownership feature that the Newberry medical office building shared with
David Jacob’s already successful Irmo Medical Center. The overall plan was for the hospital to |

buy the building. It would have the right of first refusal. This was attractive to the investor or



sponsor physicians because they owned 48 % of the building and David Jacobs owned 52 % of
the building. [Proffer, R. p. 576].
The Newberry hospital sought out and actually recruited David Jacobs to replicate what

he had done in the Irmo Medical Center. [Proffer, R. p. 577].

Carolina First’s Response in Newberry Medical Office Building

Carolina First understood this environment and also knew that in a multi-year project like
this, there are changes that develop in the time lines, the environment and everything. [Proffer,
R. p. 577]. Carolina First was very accommodating to those changes and granted many of David
Jacob’s requests to deal with them. [Proffer, R. p. 577]. For example, after the building was
completed, the hospital wanted to have an MRI. [Proffer, R. p. 577]. In order to get financing for
the MR, the hospital needed to own the facility and not just be a tenant. [Proffer, R. p. 577].
Carolina First stepped up and guided David Jacobs through a process of restructuring the
ownership to allow the hospital to own and occupy the MRI suite. [Proffer, R. p. 578].

Carolina First extended the loan terms many times to protect the property and allow
David Jacobs to add more tenants and stabilize the property. [Proffer, R. p. 579]. Payments were
being made on the loan until it was called by TD Bank officers. [Proffer, R. p. 579].

Carolina First merged with TD Bank and things changed. Everybody at Carolina First
that had been working with David Jacobs and guiding him through the various changes that had
been taking place were gone. [Proffer, R. p. 579]. His regular ongoing meetings with guidance

from the First Carolina team stopped. [Proffer, R. p. 579].

Middle Sound project in Wilmington, NC.
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This was a nine acre tract of land that was to be developed into multiple tracts and sold.
[Proffer, R. p. 580]. Carolina First looked at the project and approved it as acceptable for the
loan. The developers would have the ability to pre-sell and so they acquired the property with a
Carolina First loan. [Proffer, R. p. 581]. Then a major unanticipated and unavoidable problem
arose as an obstacle to completing the infrastructure and consummating sales. The town of
Wilmington had contaminated water which meant a problem in getting water to the property.
[Proffer, R. p. 581].

Carolina First’s Response in Wilmington Project

Carolina First understood that they could not sell the property until they had
uncontaminated water, and continued to work through the problems with David Jacobs and he
continued developing the property. He brought sewer to the property and put in infrastructure but
sales continued to be delayed because there was not yet any water hookup. [Proffer, R. p 581].

The loan from Carolina First started out as a construction loan but Carolina First through
Larry Scotts, Mike Phillips and others worked through the problem and came up with a solution.
[Proffer, R. p. 582].

Then TD Bank took over. While the former Carolina First officers were still on board,
TD Bank extended the obligation once for a short time and when TD Bank’s replacement
officers came in, they sued him on the guaranty. All of the people at First Carolina who had been
part of the team on the project were gone. David Jacobs tried to reach out and the local loan
officer said they couldn’t help. He would need to assign him to a workout officer, and, even that
took about a year for any contact. [Proffer, R. p. 583]. It was months before he had a first
conversation with a workout officer. After not hearing again for another six or seven months,

David called him because the loans were coming due and they needed a workout solution.
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[Proffer R. p 583]. That officer told David that he had been reassigned to another department but
would get somebody in the workout department to contact him. [Proffer, R. p.583]. It was
another six of seven months before he heard from that person. [Proffer, R. p. 583].

Just as with the medical office building loan in Newberry, David Jacobs continued to
make payments until TD Bank called the loan. The payments on the Newberry loan came from
the cash flow of the property. On the Middle Sound loan, David put in over a million dollars

during the recession and the water availability to try to save it. [Proffer, R. p. 583].

TD Bank’s Response

TD Bank called the loans and sued him directly on the guaranties. There was no contact
from a workout officer, there was no discussion about collateral or anything else. [Proffer, R. p.
584].

In order to try to protect the property, and receiving none of the cooperation and
assistance he had been promised and had relied in the past from Carolina First, David Jacobs
tried to do a Chapter 11 bankruptcy to reorganize and get some attention toward solving the
problem rather than fighting. TD Bank opposed everything that was proposed, would not
withdraw the suit on the guaranty and essentially blocked him from doing anything to raise or
borrow money. [Proffer, R. p. 585].

TD Bank just ignored the fifteen year relationship of being on the development team and
abused the relationship the bank had originated and honored for fifteen years of successful '
problem solving and successful development. [Proffer, R. p. 586].

The bank behavior switched from being solution oriented to threat oriented. [Proffer, R.

p.580].
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Analysis and Argument

These are two consolidated cases about guaranties David Jacobs gave to Carolina First
which merged with TD Bank. The trial court ruled that David Jacobs could introduce evidence
that TD Bank breached its duty of good faith and fair dealing and breach of fiduciary duty but
then made it difficult by preventing important proof about how the Bank treated others and what

TARP reveals about TD Bank’s good faith and fair dealings.

Context for the Evidentiary Questions Presented

All of the Defendant’s proffered but excluded evidence was to prove that TD Bank
breached its duty of good faith and fair dealing and its fiduciary duty in its collection on the
guaranties. It is important to an understanding of what constitutes TD Bank’s fiduciary duty,
good faith and fair dealing to see each proffer of evidence in the overall context of the actions of
TD Bank.

TD Bank engaged in an abuse of power in the bank’s relationship established with David
Jacobs and abandoned the team effort with him that had been successful in helping him
overcome whatever obstacles came up in his development projects. [Proffer, R. p. 586].

During this same time of the recession, David Jacobs had some other real estate
investments with some other banks that were just transactional and with whom he had no long
term relationship. He was able to work out solutions for every one of those loans and over the
next two and a half years or so, he resolved all of the problems, the banks were paid back the

loans, and the value of the assets were saved. [Proffer, R. p. 586].
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Yet the one bank with which he had established a long term relationship as a result of the
bank itself persuading him to bring them in as a member of his development team, not only
failed to honor its fiduciary duty but worse, it betrayed him. [Proffer, R. p. 586-587].

TD Bank breached its duty of good faith and fair dealings as well, which in this case is
essentially the same. TD Bank called the loan, which elevates the already above market rate by
an additional 3% [Default rate in note]. It also added late penalties. Finally, it imposed the costs
of attorney’s fees on David Jacobs that resulted from TD Banks’s own wrongful acts.

Later this oppressive and opportunistic trend would continue when TD Bank first went
after David Jacobs on the guaranty and then followed with a delayed foreclosure from which TD
Bank acquired the Newberry medical office building at a depressed foreclosure price.

After TD Bank refused to help David Jacobs, it abandoned him and then to its own
advantage and Jacobs disadvantage it ratcheted up the interest rate, imposed penalties and costs,
got ownership of the medical office building, and gained a money judgment from David Jacobs
for the manipulated deficiency.

That is not what a fiduciary does.

That is not good faith.

That is not fair dealing.

The Bank as Fiduciary under South Carolina Law

Carolina First’s competitive advantage was precisely to be more than a lender to David
Jacobs and to be a member of his team, work together to make projects successful, provide
advice, and help prevent problems from arising and help solve any problems that did arise. First

Carolina successfully recruited the business of David Jacobs by assurances of being more than
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just a lender bank but being a business supporter and advisor and undertaking Jacobs’
developments through the combined efforts of Jacobs and the people of First Carolina.

That mutual relationship happened. David Jacobs and First Carolina began doing
business together in a mutually supportive joint relationship in which David Jacobs helped First
Carolina to recruit bank business and First Carolina helped David Jacobs plan and execute his
developments.

Major problems arose that nobody anticipated which made the transactions challenging
but which were being jointly worked on by Carolina First and David Jacobs. The larger of the
two projects was the medical office building which was constructed on the campus of the
Newberry Hospital. Carolina First and David Jacobs worked hard together and modified the
construction loan terms many times to enable the Newberry Atrium to increase its leasing from
the initial 60% to a level that would support long term financing or fulfill the Newberry
Hospitals option to purchase the building.

The most common relationship between a lender and a borrower is the one found in
Burwell v. SC National Bank, 288 S.C. 34, 340 S.E.2d 786 (1986) where it is only a creditor-
debtor relationship rather than a fiduciary one.

However the Burwell Court noted that a fiduciary relationship can be created between a
bank and a customer if the bank undertakes to advise the customer as a part of the services the
bank offers. There just were no such facts in Burwell.

In contrast, in this case there are abundant facts that show a fiduciary relationship. The
very marketing plan of Carolina First was based on establishing close relationships that

competitor banks did not provide.
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Bank officers were going to the site. Bank officers met with the hospital administration,
Bank officers talked with the doctors. Bank officers worked out the special arrangement that
allowed some tenant ownership and ultimately hospital ownership of the building that was on the
hospital campus. These are all actions of trust and assistance that is beyond a simple debtor —
creditor relationship. This is side by side participation in management of the development
projects.

There are many acts by the Bank of this nature but a good example is what happened
when the hospital and doctors wanted to put an MRI in the medical office building but there was
a requirement for separate ownership of the space that would house the MRI equipment. The
Bank helped design the strategy that would accomplish this need. [Jacob’s proffer testimony, R.
p. 577-578]

Fiduciary duties derive from fiduciary relationships. There is no exclusive list of
relationships that the law includes as fiduciary. Many are definitely included but all are

possibilities because the relationship does not depend on some label.

The Nature of a Fiduciary Relationship

A fiduciary relationship is founded on the trust and confidence reposed by one person in
the integrity and fidelity of another. Ellis v. Davidson, 358 S.C 509, 519, 595 S.E.2d 817, 822
(Ct. App. 2004); Regions Bank v. Schmauch, 354 S.C. 648, 670 582 S.E.2d 432, 444 (Ct. App.
2003); Redwend Ltd. P’ship v. Edwards, 354 S.C. 459, 476, 581 S.E.2d 496, 505 (Ct. App.
2003). A fiduciary relationship exists when one imposes a special confidence in another, so that
the latter, in equity and good conscience, is bound to act in good faith and with due regard to the

interests of the one imposing the confidence. Hendricks v. Clemson Univ., 353 S.C. 449, 458,
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578 S.E.2d 711, 715 (2003); O’Shea v. Lesser, 308 S.C. 10, 15,416 S.E.2d 629, 631 (1992); SS/
Med. Servs., Inc. v. Cox, 301 S.C. 493, 500, 392 S.E.2d 789, 794 (1990); Regions Bank, 354 S.C.
at 670, 582 S.E.2d 444; Steele v. Victory Sav. Bank, 295 S.C. 290, 293, 368 S.E.2d 91, 92 Ct.
App. 1988).

South Carolina is a state where relationships are important and it is no accident that a
bank out of Greenville, SC bearing the name Carolina First would come to Columbia and seek to
establish special business relationships with potential clients, one of whom was David Jacobs.

Even Mac Whittle, the President of Carolina First, came and met with David Jacobs.
David Jacobs already had a bank and was operating as a developer. Why should he switch to
Carolina First? Because the officers of Carolina First assured him that they would not just make
loans but they would be part of his team in creating and carrying out his development projects.
David would also help Carolina First find and acquire other business through his contacts.

Carolina First honored the trust and confidence which they induced David Jacobs to place
in it. David Jacobs certainly had no reason to expect Carolina First to become oppressive in
dealing with him on his projects. David Jacobs certainly had no reason to expect Carolina First to
disfavor him and favor other bank clients to his disadvantage.

When TD Bank merged with Carolina First, TD Bank acquired the benefits of this
fiduciary relationship between the bank and David Jacobs. TD Bank also took on the
responsibilities that fiduciary relationship required. The bank doesn’t get to create such a

relationship and then just keep the advantages but side step the responsibilities.

The Duties of a Fiduciary
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“Parties in a fiduciary relationship must fully disclose to each other all known
information that is significant and material, and when this duty to disclose is triggered, silence
may constitute fraud.” Ellie v. Miccichi, 358 S.C. 78, 100, 594 S.E.2d 485, 497 (Ct. App. 2004)
(quoting Anthony v. Padmar, Inc., 320 S.C. 436, 449, 465 S.E.2d 745, 752 (Ct. App. 1995)).
Their relationship is one of mutual trust and confidence, imposing upon them requirements of
loyalty, good faith and fair dealing. Few v. Few, 239 S.C. 321, 336, 122 S.E. 2d 829, 836 (1961).

In a famous and often quoted description, Justice Cardozo said in Meinhard v. Salmon,
249 N.Y. 458, 164 N.E. 545 (1928) fiduciaries owe to one another “the duty of the finest loyalty.
... Not honesty alone, but the punctilio of an honor the most sensitive, is then the standard of
behavior... the level of conduct for fiduciaries [has] been kept at a level higher than that trodden
by the crowd.

Meinhard has been cited explicitly five times by our state's Court of Appeals and
innumerable times by other courts. See McCarter v. Willis, 299 S.C. 198, 200, 383 S.E.2d 252,
253 (Ct.App. 1989); Kuzuik v. Bees Ferry Assocs., 342 S.C. 579, 597, 538 S.E.2d 15, 24
(Ct.App. 2000); Redwend Ltd. P'ship v. Edwards, 354 S.C. 459, 478, 581 S.E.2d 496, 506
(Ct.App. 2003); Ramage v. Ramage, 283 S.C. 239, 246, 322 S.E.2d 22, 27 (Ct.App. 1984); and
Kiriakides v. Atlas Food Sys. & Servs. Inc.,338 S.C. 572, 588, 527 S.E.2d 371, 379 (Ct.App.
2000).

A party who owes a fiduciary duty to another may breach that duty by what is not said as
well as by what is said. A particularly concise expression of this universal rule is “[A] fiduciary’s
silence is equivalent to a stranger’s lie.” Energy Resources Corp., Inc. v. Porter, 14 Mass. App.

Ct. at 304 (Brown, J. concurring).
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In this case we aren’t talking about somebody’s naive expectation of what another party
will do. Carolina First acted as a fiduciary in its dealings with David Jacobs. The normal
contractual conduct of good faith and fair dealing in this relationship was the same as what takes

place in a fiduciary relationship.

TD Bank’s Breach of fiduciary, good faith and fair dealing duties to
David Jacobs

From the original establishment of the relationship that the bank itself sought to establish
until the point in time when TD Bank abandoned its responsibilities and started treating David
Jacobs as a stranger, the bank had negotiated extensions and modifications to fit the needs of the
David Jacobs projects of which the bank was a team member.

Yes the technical language of the documents allowed the bank to call for immediate
payment in full by the guarantor, but that had never been the understanding or the behavior of the
bank until TD Bank saw a distinct predatory advantage in playing hardball which had never been

done or anticipated.

Newberry Medical Office Building and TD Bank’s Breach of Duties

Here is how the Newberry Medical Office Building project stood when TD Bank
destroyed it in violation of the duties of the relationships between the parties. The Medical Office
Building was already 60% leased. It is on the campus of the Newberry Hospital who asked
David Jacobs to structure the project so the hospital could buy it at a later time. The Hospital
isn’t going anywhere. The impact of the Affordable Care Act on doctor tenants will become

known. While the executive leadership just left, there will be new executive leadership to act for
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the Hospital. Whilé there is a recession, the United States Government is pumping billions of
dollars into banks and other institutions to stabilize the economy and the financial markets. The
asset is a building that isn’t going anywhere. While the guarantor has a temporary liquidity
problem, the guarantor has a net worth that has never gone below $20 million.

What is the big risk?

A bank like Carolina First, in the particular relationship it had with David Jacobs, would
and should extend the terms of the financing, allow time in which to get additional tenants to
stabilize the building loan and comply with its duties. This would leave the bank with its lending
profits, it would allow David Jacobs to survive, it would be consistent with the very purpose of
Congress’s enactment of TARP, and it would serve the hospital’s needs. It would save the value
of the asset

Carolina First’s duties would have been met and the project would have been successful
and nobody would be destroyed.

TD Bank new that David Jacobs had plenty of assets. In fact he had a higher net worth
than any of the banks other clients. TD Bank also knew that as a developer, it was the nature of
David Jacob’s business to leverage his assets and that he did not have a high enough cash flow in

“the face of the recession to simply write a check for the entire balance.

If a developer can do that, the developer wouldn’t need the loan in the first place.

TD Bank knew that the U.S. Congress had enacted extraordinary measures under TARP
to encourage banks to extend credit as it was doing before the banking crisis.

TD Bank also well knew that if it demanded full payment and David Jacobs was not in a

sufficiently liquid cash situation to pay the full amount of the loan on short notice that the
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interest the loan carried would jump up from its already above market 5.5% to 8.5%; more than
double the market rate. . [Plaintiff’s Exhibit Notes, R. p. 1038; 1074; 1086].

The loan began at the marker rate of Libor plus 1.9%. [Feb. 20. 2007] which meant
3.34%. When the note was initially extended Jacobs agreed to increase the rate to 5.5%. TD
Bank could force it up to 8.5%

TD Bank also knew that it could go first after David Jacobs on the guaranty for payment,
then bring about a fire sale price foreclosure sale that would manipulate the deficiency to a big
number, get that deficiency from David Jacobs, and own the medical office building on the
hospital campus.

It doesn’t sound much like good faith and fair dealings or fiduciary behavior.

Wilmington North Carolina Project and TD Bank’s Breach of Duties

The position of the bank is essentially the same as with the Newberry Medical Office
Building. The bank had already thoroughly reviewed the project as appropriate for a project.

The City of Wilmington will have to provide uncontaminated water at some point.

While there is a recession, the United States Government is pumping billions of dollars
into banks and other institutions to stabilize the economy and the financial markets. The asset
isn’t going anywhere.

While the guarantor has a temporary liquidity problem, the guarantor has a net worth that
has never gone below $20 million. There is even a second guarantor in place.

What is the big risk?
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The bank’s duties would have been met and the project would have been successful and
nobody would be destroyed. The bank would gain its lending profits. The City of Wilmington
would have increased its tax base.

TD Bank knew the U.S. Congress had enacted extraordinary measures under TARP to

“encourage banks to extend credit as it was doing before the banking crisis.

TD Bank new that David Jacobs had plenty of assets. In fact he had a higher net worth
than any of the banks other clients.

TD Bank also knéw that as a developer, it was the nature of David Jacob’s business to
leverage his assets and that he did not have a high enough cash flow in the face of the recession
to simply write a check for the entire balance.

TD Bank also well knew that if it demanded full payment and David Jacobs was not in a
sufficiently liquid cash situation to pay the full amount of the loan on short notice that the
interest the loan carried would go on steroids.

TD Bank also knew that it could go first after David Jacobs on the guaranty for payment,
then bring about a fire sale price foreclosure sale that would manipulate the deficiency to a big
number, get that deficiency from David Jacobs, and own asset. It doesn’t sound much like good

faith and fair dealings or fiduciary behavior.

TD Bank’s wrong interpretation of Good Faith and Fair Dealing

TD Bank has said the duty of good faith and fair dealing is only a gap filler and that as
long as a party is doing something the contract allows, there can be no breach of a duty of good

faith or fair dealing. Setting aside for a moment the fact that there is far more to these
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transactions in this relationship than the language of the guaranty, TD Bank is outside South
Carolina’s interpretation of good faith and fair dealing.

If TD Bank’s interpretation of the case law and statutory law were correct there would be
no need for the law to impose a duty of good faith and fair dealing.

It has to mean something more that the specific words of a contract or it means nothing
and it adds nothing. It is precisely because some exercise their rights under a contract in bad faith

and without good will that the doctrine emerged.

The Restatement (Second) of Contracts § 205 provides:
“Every contract imposes upon each party a duty of good faith and fair dealing
in its performance and its enforcement.”

Comment d to § 205 states:

Good faith performance. Subterfuges and evasions violate the obligation
of good faith in performance even though the actor believes his conduct to be
justified. But the obligation goes further: bad faith may be overt or may
consist of inaction, and fair dealing may require more than honesty. A
complete catalogue of types of bad faith is impossible, but the following types
are among those which have been recognized in judicial decisions: evasion of
the spirit of the bargain, lack of diligence and slacking off, willful rendering
of imperfect performance, abuse of a power to specify terms, and interference
with or failure to cooperate in the other party’s performance.

In examining whether there has been fair dealings and good faith ene factor is the relative
bargaining power and sophistication of the parties. Market Street Associates L.P. v. Frey, 941
F.2d 588 (7th Cir. 1991). Another factor is the behavior of the party in whom discretion is
vested. Best v. U.S. National Bank of Oregon, 739 P.2d 554 (Or. 1987).

Another factor is whether discretion or some right was exercised in a way that violated

the conditions of good faith and unfair dealings. In White Stone Partners, L.P. v. Piper Jaffray

Cos., 978 F. Supp. 878 (D. Minn. 1997) a commitment letter allowed the lenders to terminate a
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financing agreement if they found the environmental survey unacceptable. The lender was aware
the property was less than a mile away from a landfill, and that an environmental assessment had
not identified any problems. Three days before the closing, one of the defendants terminated the
commitment letter, stating “it was not satisfied with the findings of the environmental survey.”
The court reviewed case law from Minnesota and other federal courts and determined that “sole
discretion” provisions can be limited by the duty of good faith and fair dealing. The plaintiff
alleged sufficient facts that would support an inference of bad faith if proven. The court denied
the motion to dismiss.

The court can infer missing terms and can go outside the contract to do it. The South
Carolina Court of Appeals has dealt at some length with the application of the duty of good faith
and fair dealing in Time Warner Cable V. Condo Services Inc, 381 SC 275, 672 SE2d 816
(Ct App 2009). There the Court of Appeals explained:

[N]either law nor equity requires every term or condition to be set forth in
acontract. Where an implied term is necessary to effectuate the intention of the

parties, the law will supply it. The unexpressed provision may be inferred from

the language of the contract itself, or by looking to the external facts and

circumstances surrounding the bargain, or by proving a general custom and usage

of including certain terms as part of similar contracts. Maccaro v. Andrick Dev.

Corp., 280 S.C. 96,100,311 S.E.2d 91, 94 (Ct.App.1984) (internal citations
omitted).

I. In his defense of TD Bank’s action on a guaranty the defendant
David Jacobs is entitled to a new trial because it was error to exclude
his evidence about TARP and the government bailout because it is
relevant and critical to David Jacob’s efforts to prove TD Bank

breached its fiduciary duty and duties of good faith and fair dealings.
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The Government Bailout, TARP and TD Bank’s Dominant Position

TD Bank was particularly well positioned to take advantage of the Banking crisis because
it can acquire but is protected under Canadian law from being acquired. This was well described
at the time by the Canadian banking attorney Robert Elliott in his Forbes Article of December
11, 2008 entitled “In Crisis, Canadian Banks Survive and Thrive.”

Under Canadian law the Canadian banks have a safe haven and are protected from being
acquired by foreign banks. However, Canadian banks are free to expand into other countries and
so they can be a foreign acquiring bank in the United States.

Elliott goes on to explain that “While national politics limit mergers domestically,
Canadian banks have a freer hand to invest outside the country.” He notes that Toronto-
Dominion Bank has been a major U.S. acquirer.

The echomic disaster brought about by the Great Recession created opportunities for a
" Canadian Bank to acquire large holdings in U.S. Banks at uniquely attractive prices. TD Bank
aggressively took advantage of this opportunity and it did so at a time when Carolina First,
having become the largest bank of its kind in the state, was uniquely vulnerable. TD Bank was
shielded from takeovers by Canadian law but free to spring on U.S. Banks when the time was

attractive. And it did.

The Troubled Asset Relief Program [“TARP”] and Congress’s reaction

to the Crisis

There is little wonder that TD Bank does not want to talk about the Troubled Asset Relief
" Program. The Newberry Medical Office Building and the Wilmington Project were troubled assets.

Congress passed this law in the same time frame of when these assets became troubled. Congress’
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purpose was to stabilize the financial markets and to éncourage banks to lend money as they had done
before the crisis. TD Bank did exactly the opposite of what the Troubled Asset Relief Program was

designed to do.

“TARP” is a synonym for Troubled Asset Relief Program Public Law 110-343.

The Troubled Asset Relief Program (TARP) was signed on October 3, 2008) as a
program of the U.S. Treasury to purchase assets from banks to strengthen the financial sector.
TARP was part of the government's effort to address the financial crisis.

TARP allowed the Treasury to purchase up to $700 billion of troubled assets, defined as
"(A) residential or commercial mortgages ...and (B) any other financial instrument that the
Treasury determines necessary to promote financial market stability.

TARP had two overriding goals:

1. Promote financial market stability, and

2. Encourage banks to resume lending at levels seen before the crisis, both to each
other and to consumers and businesses.

Carolina First sought and accepted TARP funds. Carolina First acted consistent with
what Congressional goals sought. It continued to deal with David Jacobs as it did before the
crisis. In Item 2 of the Motion in Limine, TD Bank sought to bar any reference, evidence or
testimony about the US government’s bailout of the banking industry. The proffered testimony
and evidence revealed that the United States Treasury waived over $200,000.00 in debt owed by
Carolina First Bank which was part of the inducement to entice TD Bank to complete this
merger. The testimony further indicated that shareholders of Carolina First Bank lost a
considerable sum of money in the merger and that TD Bank paid the shareholders of Carolina

First only $.28 per share.
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This evidence about TARP, the government bailout, and the terms of the merger of
Carolina First and TD Bank is not prejudicial. It is fact.

It is common knowledge that Banks were assisted by the federal government in the recent
economic recession and bank crisis. This testimony was a necessary element to show the
environment in which TD Bank was acting in order to support David Jacob’s cause of action of
bad faith and unfair dealing by TD Bank.

Carolina First was then acquired by TD Bank. In addition to a 15 year fiduciary special
relationship, even this TARP funding and the national policy behind it by the U.S. Congress did
not persuade TD Bank to extend loan terms to David Jacobs at levels seen before the crisis.
David Jacobs was entitled to show and the jury was entitled to know these facts.

Of course TD Bank doesn’t want the jury to know that it is treating is this guarantor in
exactly the opposite manner that people’s U.S. tax dollars tried to encourage.

TD Bank acquired a bank that was acting consistently as Congress encouraged which
was also how it should act under its fiduciary and implied contractual duties. By law, and by its
merger agreement and by the testimony of its officers, TD Bank not only acquired the assets but
also became responsible for the liabilities of Carolina First.

Judge Manning denied TD Bank’s motion to exclude evidence of TD Bank’s breach of
the implied duty of good faith and fair dealing and breach of fiduciary duty defenses. However,
he made it virtually impossible for David Jacobs to prove the breaches of good faith and fair
dealing and breach of fiduciary duty when he excluded all evidence, testimony, or reference to
the Troubled Asset Relief Program ("TARP"), and government bailouts. When David Jacobs is
trying to prove that the actions of First Carolina were based on fiduciary duties and when that is

not typical bank behavior it is relevant to show that this behavior is encouraged by the TARP
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program. It keeps the behavior from appearing unlikely to the jury. It shows it is behavior

Congress intended to encourage. It shows what banks operating in good faith should do.

TD Bank’s acquisition of Carolina First

TDrBank took its share of U.S. bank acquisitions and mergers including Carolina First.
According to TD Bank’s website, what is now TD Bank is the result of mergers and acquisitions
that became Banknorth which TD Bank acquired in 2004; other mergers and acquisitions that
became Commerce Bank which TD Bank acquired in March 31, 2008; and on September 30,
2010 TD Bank also acquired the South Financial Group, Inc. and its subsidiary Carolina First
Bank.

At precisely the time the Recession and the banking crisi_s hit the United States in 2008,
TD Bank sought to expand and acquired Commerce Bank in 2008, and rebranded as TD Bank,
America's Most Convenient Bank. This was followed in 2010 when TD Bank acquired The

South Financial Group, Inc. and its subsidiary Carolina First Bank.

www.tdbank.com/aboutus/company_history.html.

The demise of Carolina First and the protected US expansion opportunity for Toronto
Dominion Bank set the stage for a violation of the fiduciary relationship that TD Bank assumed
in its acquisition and merger of Carolina First.

It shows that TD Bank was more hardnosed that Congress’s intention and it underscores

the absence of good faith and fair dealing in its actions toward David Jacobs.

II. In his defense of TD Bank’s action on a guaranty the defendant

David Jacobs is entitled to a new trial because it was error to exclude
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his documentary evidence and witness David Hilburn which would
show TD Bank’s more favorable treatment of another guarantor in the
Heron Lakes | matter because it is relevant and critical to David
Jacob’s efforts to prove TD Bank breached its fiduciary duty and
duties of good faith and fair dealings.

Evidence of more favorable treatment in Heron Lake |

David Jacobs sought to prove through documents from the transaction and testimony of
David Hilburn that TD Bank gave more favorable treatment to another guarantor in the Heron
Lake I situation. Judge Manning excluded this as not relevant but it is relevant and critical to
show the unfair and bad faith nature of TD Bank’s treatment of David Jacobs.

Breach of a fiduciary duty and breach of a duty of good faith and fair dealing are not
things a party will admit. Witnesses don’t admit they intent for betray a trust or they intend to
unfairly discriminate or that they were not in good faith in their actions. They deny any
wrongful intent. So a party has to resort not to words but to actions to show what is really going
on. It takes circumstantial evidence to prove the effect and consequences of a person’s actions.

It involves patterns of behavior that establish a special or fiduciary relationship.

It involves baseline patterns of behavior that constitute good faith and fair dealings with
the party, and, baseline patterns of behavior in similar dealings with others so that the context
can help show what is fair and done in good faith.

It involves evidence of the motives and opportunities that underlie the wrongful

behavior.
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This was well explained by a former Solicitor Trey Gowdy from South Carolina when
questioning United States Attorney General Loretta Lynch about the Department of Justice’s
investigation into Lois Lerner’s Internal Revenue Service targeting of applications for tax
exempt status of conservative organizations compared to treatment of other applications from
other organizations. It is virtually impossible to show the unfair treatment of one group unless
you are allowed to compare it to the treatment of a different group. In some areas of the law this
kind of comparison is not just relevant, it can establish a prima facie case.

Attorney General Loretta Lynch and the Justice Department found "no evidence of any
intent to discriminate." House Member Trey Gowdy said, "Never do you have direct evidence of
intent." Washington Examiner Staff, November 9, 2015.

The same evidentiary need is present in trying to prove that TD Bank had a fiduciary
relationship, that it breached its duties in the relationship and that it breached its duty of good
faith and fair dealing in its actions to David Jacobs.

However, the Trial Court excluded all the evidence and testimony about Lake Heron I

which would prove that TD Bank treated David Jacobs far worse than other clients.

The Nature of TD Bank’s Unequal Treatment of Other Customers and TD Bank’s
Policy to Conceal It

During the discovery phase David Jacobs learned facts that caused him to file a
Supplemental Answer in which he alleged an additional defense that TD Bank did not sue on the
guaranty but instead sold other notes and mortgages at discounted prices to third parties, did not
foreclose, did not gain penalty interest and attorney’s fees and did so with full knov;fledge that

the guarantors would be released from liability.
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David Jacobs named David Hilburn as an additional witness to testify about the purchase
by Cypress Cove Properties, LLC from TD Bank of a note and mortgage and other loan
documents called the Heron Lakes I transaction.

TD Bank had taken the deposition of Mr. Hilburn. David Jacobs proffered the testimony
of Mr. Hilburn. Mr. Hilburn testified that he represented a company that bought the Heron
Lakes I note from TD Bank. The Bank was represented by Roper Jenkins, one of its Vice-
Presidents, in that transaction. Mr. Hilburn testified that he valued the asset at more than twice
the amount the bank was selling it for and that a precondition of the sale was that the guarantors
of the loan would not be sued. Mr. Hilburn testified that this was an unusual stipulation. He
said he learned from Roper Jenkins that Jenkins was a friend of the guarantor.

The testimony of Mr. Hilburn contradicts the testimony of TD Bank’s only witness,
Roper Jenkins. Hilburn’s testimony supports the defense of David Jacobs in his Supplemental
Answer and concerns matters involving an officer of TD Bank and its principal witness.

If there was a personal relationship between the bank officer and the favored client, it
would add strong icing on the cake of different and unfair treatment. It would have helped David
Jacobs case immensely to show it. |

But that is not the only significance of the Heron Lake I evidence. The demonstration of
unfair and disparate treatment of David Jacobs does not depend on that. The proof of unfair and
different treatment is in revealing the facts of the Heron Lakes I transactions which stand in
stark, very stark, contrast to the David Jacobs facts.

" David Jacobs had the highest net worth of any guarantor of any outstanding loan at the
time TD Bank demanded that he pay in full, yet TD Bank gave more lenient terms and more

lenient litigation tactics to other smaller net worth guarantors.
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This testimony was essential to prove that TD Bank was not treating David Jacobs in the
same favorable way as other borrowers in violation of the covenant of good faith and fair
dealing. The testimony was an integral part of David Jacobs’ defense. He was entitled to bring it
before the jury.

The existing obligations which TD Bank acquired, but did not honor, included the
fiduciary relationship and duties owed by Carolina First to David Jacobs which had been the
very basis for recruiting David Jacobs into such a working relationship with the Bank. The
existing obligations to David Jacobs of good faith and fair dealings also which the law of South
Carolina imposes into the contracts was transferred to TD Bank when it acquired Carolina First.

TD Bank did not honor these obligations.

TD Bank began to put in different employees and to transform a business relationship of
cooperative and mutual success into a fear based strict creditor/debtor relationship in the middle
of the harshest recession of the century.

Not every bank operates the way Carolina First did (and not every bank in the state grew
like Carolina First). But it is the bank TD wanted and got. Carolina First sold David Jacobs on
that kind of fiduciary relationship and Carolina First delivered its fiduciary duties to David
Jacobs. When TD Bank steps into those shoes it is legally responsible to pay attention to its
obligations and fulfill them. It is not enough to just count the money the bank gets, it must
perform its reciprocal duties it owes in consideration for the money.

Being a fiduciary is not unfamiliar to banks. Banks always enter into fiduciary
relationships in their trust departments, their deposit relationships and some of other
discretionary management functions. It is true that many banks do not enter into fiduciary

relationships in their lending operations but there is no reason why they cannot. David Jacobs
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testified it was a new and welcome experience for him to have a bank as a member of his
development team and have their expertise and experience as a valuable part of his success in
his developments. It is the reason Carolina First was so successful in gaining market share.

But there it is, in the track record and history of the loan behavior, the site visits, the
advice, the coordination, and all of the other things Carolina First did in its relationship with
David Jacobs.

Evidence about the actions of TD Bank in the "Heron Lakes I note sale," is important to
show a breach of a fiduciary relationship and fair dealings when other customers got more
favorable treatment. David Hilburn was excluded and he was proffered to provide testimony on
the Heron Lakes I note sale.

In the argument to exclude evidence of disparate treatment with other customers TD
Bank pointed out that David Jacobs was just lucky to even know he was treated less favorably
because these favored deals have confidentiality provisions that keep them hidden and it was
only a coincidence that Jacob’s attorney happened to be involved in the Heron Lakes matter.

TD Bank should be more embarrassed than proud of how it secrets its methods with
some customers from the eyes of other customers. If there is to be good faith, if there is to be
fair dealings, if there is to be a fiduciary relationship, TD Bank should not treat David Jacobs
with less favor than other TD Bank customers.

This discriminatory behavior may be widespread but because TD Bank makes customers
agree to confidentially if the bank gives them a break, David Jacobs was only able to obtain
evidence of the Heroﬁ Lakes matter and support it with testimony from John Hilton.

It was reversible error to exclude David Hilburn’s testimony and the documentary

evidence about the Heron Lake deal. |
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lll. Judge Joseph Strickland had already heard and accepted the
evidence and testimony in his hearing and denial of TD Bank’s Motion
for Summary Judgment on the issues of liability of TD Bank for
breach of its duties and this should not have been overruled by Judge
Manning on a last minute Motion in Limine just before trial. It
eliminated from the trial evidence that was relevant and critical to
David Jacob’s efforts to prove TD Bank breached its fiduciary duty

and duties of good faith and fair dealings.

Each of these evidentiary rulings constituted reversible error because all of this evidence
was already accepted by Judge Joseph Strickland in the Circuit Court in denying the Motion for
Summary Judgment of TD Bank, NA successor by Merger with Carolina Bank. Plaintiff’s
Motion in Limine was based on the same arguments that it made in the Motion for Summary
Judgment and Motion to Reconsider, Alter or Amend. The same cases are cited in the Motion in
Limine as in the two other motions made by Plaintiff.

Rule 43 (1) of the SCRCP provides:

“If any motion be made to any judge and be denied, in whole or in
part, or be granted conditionally, no subsequent motion upon the
same state of facts shall be made to any other judge in that action.”

Judge Strickland ruled adversely to the Plaintiff Bank twice on the same set of facts and
law as the Bank presented in its Motion in Limine. The Motion in Limine bars all the important
testimony about the only defenses raised by the Borrower, David Jacobs. The Bank sought the

same evidentiary result in its Motion in Limine before Judge Manning as it sought in its Motion
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for Summary Judgment before Judge Strickland. The Bank’s evidentiary position was denied
when the Motion for Summary Judgment was denied and Rule 43(1) bars the Motion in Limine
before Judge Manning because the issue has already been heard by Judge Strickland.

Even if Judge Manning and Judge Lee are not prohibited from excluding the evidence the
decision of 'Judge Strickland to review this evidence was the correct decision.

The Order excluding any reference to the bank bailouts, TARP, or to the favorable
treatment of one client and unfavorable treatment of David Jacobs unfairly tied the hands of
David Jacobs in proving the breach by fiduciary relationship and covenant of good faith and fair

dealing.

Summary of the trial and verdict without the defense evidence.

To prove a breach of the fiduciary duty, David Jacobs had to prove the nature of the
relationship established between the Bank and himself. To prove what would constitute good
faith and fair dealings he had to prove how he had been treated in the past, how he was treated
when sued, and how other Bank customers were treated under the same or similar circumstances.
In order to prove a breach of the duty of good faith and fair dealings he had to prove the impact
of the recession and the actions of First Carolina in seeking and receiving TARP Fﬁnds. TARP
Funds were not just money for any purpose. One of its primary purposes established by Congress
was to “ 2. Encourage banks to resume lending at levels seen before the crisis, both to each other
and to consumers and businesses.” David Jacobs needed to prove how the Bank was lending
before the crisis and how it was lending after the crisis.

This evidence of getting the benefit of TARP Funds through the merger and then defying

the purpose of Congress’ enactment of the Troubled Asset Relief Program Public Law 110-343
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was key in showing TD Bank’s bad faith and unfair dealings. The Bank called in the note
payment without an extension of time and terms. This by itself was a complete departure from
the relationship and course of dealings that had long transpired between the Bank and David
Jacobs. But that is not all.

There is an additional predatory element to the Bank’s reversal in its dealings with David
Jacobs. The act of not extending the terms had the additional adverse effect of multiplying the
applicable interest rate under the note. This unfair and unprecedented squeeze play forced David
Jacobs into an impossible position. The Bank knew he had more than ample resources and net
worth to keep the loan secure but he did not have the liquidity to instantly pay the note in cash.

The Bank well knew this. In fact, it is the very nature of the relationship and transactions
between a Bank and a Developer borrower. A developer does not borrow and a Bank does not
lend cash so the Developer can sit on the cash and be liquid enough to pay the Bank. The
Developer borrows and the Bank lends so that the Developer can use the cash to convert and
leverage it into a productive investment which in turn benefits both the Bank and the Developer.

David Jacobs had the strongest financial statement of any Bank customer in the
Midlands. |

These items of evidence would have simultaneously established that TD Bank breached
its fiduciary duty which arose out of the special relationship between the parties as well as its

duty of good faith and fair dealings which arose by operation of the law of contracts.

Conclusion

A fiduciary duty, good faith, and fair dealing would be treatment equal to other good

customers, restraint from taking advantage of uncontrollable circumstances, behavior consistent
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with assurances made, behavior consistent with established previous behavior, compliance with
the purposes of specific remedial federal legislation that impacts behavior, behavior that does not
betray established patterns of dealing, restraint from punitive behavior, not taking advantage of a
parties temporary lack of resources to benefit oneself at the expense of the one to whom you owe
performance of your duties.

The exclusion of important evidence to prove TD Bank’s violation of its duties was error
which prevented David Jacobs from proving his defenses.

This Court should reverse the Order and Judgment of the trial court and grant a new trial

in which this evidence is admissible.

This theé of March, 2016.
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STATEMENT OF ISSUES ON APPEAL

I. Did the trial court properly exercise its discretion in excluding Appellant’s proffered
evidence regarding TARP and the government bailout of certain financial
institutions?

II. Did the trial court properly exercise its discretion in excluding the Appellant’s
proffered evidence regarding TD Bank’s sale of an unrelated note?

III. Did the trial court’s rulings on TD Bank’s Motion for Summary Judgment preclude |
any of TD Bank’s arguments in its Motion in Limine?




COUNTER-STATEMENT OF THE CASE

A. TD Bank v. David Jacobs (Newberry Atrium), Civil Action No. 2012-CP-40-
6074

On September 7, 2012, Respondent TD Bank, N.A. (“TD Bank”) filed Civil
Action No. 2012-CP-40-6074 against Appellant David Jacobs to collect on a Guaranty
(“Newberry Guaranty”) given by Appellant in consideration for a commercial note
dated February 20, 2007 in the amount of $7,141,000 to Newberry Atrium Professional
Center, LLC (“Newberry Atrium”), which was secured by a mortgage on commercial
real estate owned by Newberry Atrium.

On November 21, 2012, Appellant filed his answer admitting signing the note
on behalf of Newberry Atrium, admitting that he signed an unconditional guaranty,
admitting that the maturity date on the note was August 8, 2012, and admitting that the
balance due on the loan had not been paid. (R. p. 97, Answer ] 1-3.) Appellant also
alleged in his answer that TD Bank breached the duty of good fai-th and fair dealing by
failing to provide permanent financing and by suing him solely on the guaranty and not
foreclosing the mortgage. (R. pp. 99-100, Answer 16, 18, 21.) Based on these
allegations, Appellant sought to void tﬁe guaranty. (R. pp. 99-100, Answer {{ 19 &
24.) On July 11, 2014, Appellant filed a supplemental answer raising one additional
ground for the breach of good faith and fair dealing defense: that TD Bank had sold
other notes and mortgages at discounted prices to third parties with full knowledge that
the borrowers and guarantors, who have special or personal relationships with the

officers of TD Bank, will be released from liability. (R. p. 101, Supp. Answer § 30.)
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Through discovery, Appellant admitted signing the Newberry Atrium Guaranty
individually as well as signing the 'Note and other loan documents on behalf of
Newberry Atrium. In addition, Appellant admitted the loan to Newberry Atrium had
matured, that TD Bank demanded payment, that he and Newberry Atrium failed to pay
the balance due, and that he and Newberry Atrium were indebted to TD Bank under the
terms of the loan documents. (R. p. 326, Aff. of David Jacobs {§ 41 & 42, Ex. C to
TD Bank’s Motion in Limine; R. pp. 347, 351, Dep. Tr. of David Jacobs, 82:1-3;
99:18-20, Ex. D to TD Bank's Motion in Limine.)

B. TD Bank v. David Jacobs and James McFarland (Atrium at Middle Sound
Land), Civil Action No. 2012-CP-40-7540

On November 7, 2012, TD Bank filed Civil Action No. 2012-CP-40-7540
against Appellant David Jacobs and James McFarland to collect on Guarantees given by
Appellant and Defendant James McFarland' in consideration for a commercial note
dated November 19, 2004 in the amount of $3,000,000 to Atrium at Middlé Sound
Land, LLC (“Atrium at Middle Sound”), which was secured by a morfgage on
commercial real estate owned by Atrium at Middle Sound.

On April 8, 2013, Appellant filed his answer admitting signing the note on
behalf of Atrium at Middle Sound, admitting that he signed an unconditional guaranty,
admitting that the maturity date on the note was April 4, 2012, and admitting that the
balance due on the loan has not been paid. (R. p. 93, Answer { 1-4.) Appellant also
alleged in his answer that TD Bank breached the duty of good faith and fair dealing by

suing him on solely on the guaranty and not foreclosing the mortgage. R. p. 95,

t Defendant McFarland is not a party to this appeal.
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Answer 9 17 & 20.) Based on these allegations, Appellant sought to void the
guaranty. (R. p. 96, Answer § 24.) |

On July 11, 2014, Appellant filed a supplemental answer raising one additional
ground for the breach of good faith and fair dealing defense: that TD Bank has sold
- other notes and mortgages at discounted prices to third parties with full knowledge that
the borrowers and guarantbrs, who have special or personal relationships with the
officers of TD Bank, will be released from liability. (R. p. 106, Supp. Answer §27.)

Appellant admitted, by way of an affidavit aﬁd deposition testimony, signing the
Atrium at Middle Sound Guaranty individually as well as signing the Note and other
loan documents on behalf of Atrium at Middle Sound, that the loan to Atrium had
matured, that TD Bank demanded payment, that he failed to pay the balance due, and
that he is indebted to TD Bank under the terms of the loan documents. (R. p. 326, Aff.
of David Jacobs (9§ 41-42, Ex. C to TD Bank’s Motion in Limine; R. p. 353, Dep. Tr.

of David Jacobs, 107:3-108:9, Ex. D to TD Bank's Motion in Limine.)




C. TD Bank’s Motions for Summary Judgment

On May 24, 2013, TD Bank filed a motion for summary judgment in both
cases. On August 16, 2013, Appellant Jacobs filed an affidavit in opposition to TD
Bank's motions for summary judgment against him in both cases.” In his affidavit,
Appellant Jacobs admitted that when “he made the Newberry Atrium and Middle Sound
loans, [he] fully understood that [he] was liable to the bank, if either project was
unsuccessful for any loss that the bank incurred.” (R. p. 326, Jacobs' 'Aff; | 41.5 On
March 24, 2014, Judge Strickland entered a Form-4 order denying the motions for
summary judgment. On April 3, 2014, TD Bank filed a motion to reconsider, which
was denied by short form order filed on April 23, 2014 that did not include any

explanation or discussion for the denial.

D. Appellant’s Supplemental Answer and Late-identified Witnesses

Following the denial of summary judgment, Appellant Jacobs identified two new
witnesses on June 29, 2014, Tom Wingard and David Hilburn. Appellanf also filed the
Supplemental Answers referenced above on July 11, 2014. Appellant identified three
additional new witnesses on August 7, 2014, Joe Hawk, John Hilton, and Andrew
Syrett.

E. TD Bank’s Motion in Limine

On August 7, 2014, TD Bank filed a motion in limine in both cases seeking to

exclude the following testimony and evidence:

2 Defendant Jacobs’ Affidavit was attached as Exhibit C to TD Bank’s Motion in
Limine.




(1) any reference or evidence regarding an alleged breach by TD Bank of
the implied duty of good faith and fair dealing or alleged breach of fiduciary
duty because this evidence is irrelevant, would tend to confuse the jury, and is
highly and unfairly prejudicial to TD Bank since there can be no breach of the
implied duty of good faith and fair dealing for doing what a contract expressly
allows or a of fiduciary duty to explain to an individual what he could learn
- from reading the parties’ contract; '

(2) any reference or evidence on the government's bailout to the banking
industry and the Troubled Asset Relief Program (“TARP”) because such
evidence is irrelevant, would likely confuse the jury, and would be highly and
unfairly prejudicial to TD Bank, especially since TD Bank did not receive a
bailout;

(3) any reference or evidence regarding any unrelated note sales by TD
Bank, including but not limited to the sale of a note from Heron Lakes I, LLC
(“Heron Lakes I”) to Sea Ducks, LLC (who subsequently assigned its right to
purchase the note to Cypress Cove Properties, LLC (“Cypress Cove
Properties™)), because the evidence is irrelevant, would likely confuse the jury,
and is highly and unfairly prejudicial to TD Bank; and

4) any testimony or other evidence from Tom Wingard, Joe Hawk, John
Hilton, and Andrew Syrett, which were not properly or timely disclosed through
discovery. :

(R. pp. 299-300, Motion in Limine.)

F. August 12, 2015 Proffer of Challenged Evidence

‘The cases were set for trial beginning on August 12, 2015. Prior to trial, the
trial court heard TD Bank’s Motion in Limine. Since the Defendants would have to
proffer all of the excluded testimony and evidence, the trial court determined the best
course of action, to ensure inadmissible evidence was not presented to the jury, was to
allow Defendants to proffer all testimony and evidence TD Bank challenged, so the
court could determiﬁe the issues based on the evidence rather than purely on TD Bank's
Motion in Limine and the argument of counsel. The trial court then gave Appellant the

opportunity to proffer all of the challenged evidence, and any challenged evidence not



proffered would be excluded. (R. p. 10, Order dated October 3, 2014 (hereinafter,
“Qrder on Motion in Limine,” at 7.)

Appellant proffered the following testimony and evidence: (1) the testimony of
TD Bank witness Roper Jenkins; (2) the testimony of appraiser Tom Wingard as to the
value of the Newberry Atrium real estate collateral; (3) testimony of Appellant; and (4)
the testimony of defense witness David Hilburn as to the Sea Ducks I'nAote sale.
Defendants also proffered the following documents: &1) Articles of Merger for Carolina
First Bank and TD Bank dated September 30, 2010; (2) Document entitled TD Bank
Financial Group to Acquire The South Financial Group”; (3) fuly 9, 2012 letter from
Defendant Jacobs to Roper Jenkins; (4) Loan Sale Agreement between TD Bank and
Sea Ducks, LLC related to Heron Lakes I; (5) Loan Closing Statement related to Heron
Lakes I; (6) Email from Roper Jenkins indicating payoff balance of the Heron Lakes I
loan; and (7) Appraisal Report of Thomas Wingard dated April 29, 2013. The
Defendants did not proffer Joe Hawk, John Hilton, or Andrew Syrett.

On October 3, 2014, the trial court issued the Order on Motion in Limine which
granted in part and denied in part TD Bank's Motion in Limine. The trial court denied
TD Bank's motion in limine regarding exclusion of Appellant’s breach of the implied -
duty of good faith and fair dealing and breach of fiduciary duty defenses, finding that

the issue may be revisited again on directed verdict. (R. p. 11, Order on Motion in

Limine at 8.) The trial court granted the Motion with respect to exclusion of all

evidence, testimony, or reference to TARP and government bailouts, finding that it
“was clear to the Court based on the very limited proffered testimony and evidence on

this issue that the receipt of TARP money by Carolina First Bank [TD Bank’s
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predecessor] is wholly irrelevant as to whether Defendants must pay their guaranty
obligations.” (R. p. 11, Order on Motion in Limine at 8.) The trial court further
found that “[t]his testimony, if allowed to be presented to the jury, would likely confuse
the jury, and result in a verdict based on improper motives rather than current law.”
(R. p. 12, Order on Motion in Limine at 9.)

In addition, the trial court found that the proffered evidence regarding the sale
of the Heron Lakes I note to another party at a discount should also be excluded. The
trial court found, inter alia, that “[i]t is of no consequence that TD Bank may have sold
another note for another party at a discount since that note is wholly unreiated to the
parties in this action, wholly unrelated to the note, mortgage, and guaranties in this
case, and wholly unfelated to any claim in this action. Further, event if this Court were
to determine the testimony and evidence regarding Heron Lakes I had some marginal
reference to this case, the proffered testimény does not support the allegations.” (R. p.
13, Order on Motion in Limine at 9.) The court found that the testimony of Mr.
Jenkins, the TD Bank witness, refuted the Appellant’s allegations and was uncontested.
Moreover, the other witness proffered by Appellant regarding the Heron Lakes I note,
David Hilburn, lacked personal knowledge as to the allegations. (R. p. 13, Order on
Motion in Limine at 10.)

The trial court denied TD Bank's motion in limine to exclude Defendant Jacobs'
appraiser, Tom Wingard, but granted TD Bank's motion in limine to exclude witnesses
John Hilfor\l, Joe Hawk, and Andrew Syrett (who were not proffered), and DaQid
Hilburn (who, as mentioned above, was proffered to provide testimony on the Heron

Lakes I note sale).



G. Trial on October 6 - 7, 2014

On Octé)ber 6 and 7, 2014, the consolidated cases were tried b‘efo-re a jury.
Following tile close of TD Bank's case in chief, TD Bank moved for a directed verdict
on its claims, seeking to have Appellant’s defenses dismissed as a matter of law. The
trial court denied TD Bank’s motion in part, but granted the motion on the narrow issue
of whether TD Bank could sﬁe Appellant on the guarantees without first foreclosing on
the property securing the notes, which the Court determined TD Bank could do under
South Carolina law and the terms of the parties’ loan documents. (R. p. 851, lines 6-
16, Trial Tr. 237:6-16.) Following the close of all evidence, TD Bank again moved for
a directed verdict on its claims, seeking to have the Defendants’ defenses dismissed as a
matter of law. The trial court again denied TD Bank's motion and allowed the defenses
to be submitted to the jury. (R. p. 933, lines 8-17, Trial Tr. 319:8-17.) The jury then
returned verdicts in TD Bank's févor in the amounts alleged to be due under the
guarantees: (1) a $1,557,363.29 verdict against Appellant Jacobs and Defendant
McFarland in case -07540; and (2) a $2,867,277.14 verdict against Appellant Jacobs in
case -06074. (R. pp. 20-21, Jury Verdicts.) In finding for TD Bank on its causes of
action against the Defendants, the jury rejected Appellant’s breach of fiduciary duty and
breach of implied covenant of good faith and fair dealing defenses.

H. Motion for New Trial

On October 17, 2014, Appellant filed a Motion for New Trial seeking a new
trial on the grounds that the trial court’s exclusion of (i) evidence related to TARP and

government bailouts, (ii) evidence related to the Heron Lakes I note sale, and (iii) the




testimony of David Hilburn "unfairly tied the hands of this Defendant in proving the
alleged breach by the Plaintiff of the covenant of good faith and fair dealing with this
Defendant." (R. p. 468, Motion for New Trial, § 25.)

By Order entered on March 2, 2015, fhe trial court addressed each of these
arguments and denied Appellant’s Motion for a New Trial. (R. pp. 22-26, Order
entered Mar. 2, 2015.) Appellant appeals the Order denying his Motion for a New
Trial.

STATEMENT OF FACTS

A. Newberry Atrium Loan and Appellant’s Guaranty

Qn February 20, 2007, Newberry Atrium executed a Promissory Note in the
principal amount of $7,141,000 in favor of TD Bank’s predecessor, Carolina First
Bank (“Carolina First”),> which was secured by a mortgage oﬁ certain real property
owned by Newberry Atrium. (R. pp. 1038-1041, Newberry Atrium Note, P1.’s Ex. 1.)
The Newberry Atrium loan was a loan to fund a two-story medical office building in
Newberry. -(R. p. 671, lines 9-11, Trial Tr. 57:9-11.) In consideration of the
Promissory Note, Appellant executed an Unconditional Guaranty in favor of Carolina
First on February 20, 2007. (R. pp. 1042-1048, Unconditional Guaranty of David
Jacobs, Pl.’s Ex. 2.) The Promissory Note initially matured on February 28, 2009,
however, Carolina First apd TD Bank agreed to a total of eight extensions and

renewals. (R. p. 679, lines 19-23, Trial Tr. 65: 19-23; R. pp. 1049-1072, P1.’s Ex..3.)

5 TD Bank acquired the Newberry Atrium loan and the Atrium at Middle Sound loan
when it merged with Carolina First in 2010. (R. p. 671, lines 2-7, Trial Tr. 57: 2-7; R.
pp. 1198-1208, Articles of Merger, Def.’s Ex. 1.)
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Ultimately, the Newberry Atrium loan matured on August 8, 2012, Newberry Atrium
and Appellant failed to pay the balance due and defaulted on the loan. (R. p. 686, line

19-p. 687, line 3, Trial Tr. 72:19-73:3.)

B. Atrium at Middle Sound Loan and Appellant’s Guaranty

On April 4, 2011, Atrium at Middle Sound executed a Promissory Note in the
principal amount of $1,310,495.33 in favor of TD Bank, which was a renewal note and
secured by a mortgage on ceriain real property owned by Atrium at Middle Sound. (R.
pp. 1074-1077, Atrium at Middle Sound Note, Pl.’s Ex. 5.) The Atrium at Middle '
Sound loan was made to fund the purchase and development of vacant real property.
(R. p. 692, lines 6-9, Trial Tr. 78:6-9.) In consideration for the Promissory Note to
Atrium and Middle Sound, Appellant and James McFarland executed Guarantees in
favor of Carolina First on April 4, 2011. (R. pp. 1078-1081, Guaranty of David
Jacobs, Pl.’s Ex. 6; R. pp. 1082-1085, Guaranty of James McFarland, Pl.’s Ex. 7.)
Like the Newberry Atrium loan, Carolina First and TD Bank agreed to eight extensions
of the original maturity date. (R. p. 696, lines 14-22, Trial Tr. 82:14-22; R. pp. 1086-
1118, PL.’s Ex. 8.) The Atrium at Middle Sound loan eventually matured on Juiy 4,
2012, Atrium at Middle Sound, Appellant; and Mr. McFarland failed to pay the
balance due and defaulted on the loan. (R. p. 700, line 3, p. 86, line 23 - p. 87, line
6, Trial Tr. 86:3, 86:23-87:6.)

C. Suit on Guarantees

Under the terms of the at-issue Guarantees, as well as the Newberry Atrium

Promissory Note, TD Bank was not required to seek recovery of any collateral before
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filing suit on the Guarantees - the bank could proceed directly against any borrower or
guarantor. (See R. p. 1040, Promissory Note at p. 3, Pl.’s Ex. 1 (“Lender is not
required to rely on the collateral for the payment of the Note in the .event of default by
the Borrower, but may proceed directly against the Borrower and Guarantor or
' endorsers in such a manner as it deems desirable.”); R. pp. 1042-1043, Unconditional
Guaranty of David Jacobs at { 1, PL.’s Ex. 2 (“Guarantor hereby expressly waives any
right to require Lender to bring any action against Borrower or any other person or
require that resort be had to any security. . . . Without limiting the foregoing,
Guarantor expressly waives any rights. Guarantor otherwise might have under
provi'sions of South Carolina or other applicable law to require Lender to attempt to
recover against Borrower and/or to realize upon any securities or collateral security
which Lender holds for the obligation evidenced or secured hereby.”); R. p. 1078,
Guaranty of David Jacobs at § 4, Pl.’s Ex. 6 (“I am unconditionally liable under this
Guaranty, regardless of whether or not you bursue any of your remedies against the
Borrower, against any other maker, sufety, guarantor‘ or endorser .of the Debt or
against any Property. You may sue me alone, or anyone else who is obligated on this
Guaranty, or any number of us together, to collect the Debt.”)

TD Bank’s workout officer, Mr. Roper Jenkins, testified that the bank made the
decision. to sue Appellant on the guarantees rather than first foreclosing* the mortgéges
because the guarantors were high net worth individuals and had sufficient assets

sufficient to satisfy the debt owed. (R. p. 703, line 24 - p. 704, line 24, Trial Tr.

“ By the time of trial, TD Bank had proceeded with the foreclosure of the mortgage
securing the Newberry Atrium loan. (R. p. 709, lines 15-18, Trial Tr. 95:15-18.)
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89:24-90:24; R. p. 551, line 15 - p. 552, line 3, Tr. of Aug. 12, 2014 Hearing 74:15-
75:3.) In addition, Mr. Jenkins testified that fhe fact that the Newberry Atrium
property was a medical office building with confidential records and did nc;t appear to
be generating enough income to pay its expenses factored into its decision to wait
before proceeding with foreclosure of that property. (R. p. 704, lines 3-8, lines 20-24,
p. 705, line 18 - p. 706, line 14, Trial Tr. 90:3-8, 90:20—24,'91:18-92:14.) Also, TD
Bank Believed allowing the Appellant and Mr. McFarland additional time to sell the
properties themselves was benéﬁcial to them. (R. p. 704, line 25 - p. 705, line 17,
Trial Tr. 90:25-91:17; R. p. 553, lines 10-22, Tr. of Aug. 12, 2014 Hearing 76_:10—.
22.) Furthermore, Néwberry Atrium delayed the foreclosure-of its property by filing
for protection under the Bankruptcy Code. (R. p. 706, lines 15-20, Trial Tr. 92:15-
20.) Mr. Jehkins also testified that one of the reasons the Bank elected to proceed with
suit was that Mr. Jacobs did not provide financial information that was requested by the
Bank. (R. p. 726, lines 2-16, Trial Tr. 114:2-16; R. p. 549, line 21 - p. 550, line 18,
Tr. of Aug. 12, 2014 Hearing 72:21-73:18.)

D. Appellant’s Net Worth and Transfers to Family Members

Mr. Jenkins stressed during both his proffered testimony on August 12, 2014
and his testimony at trial that Appellant’s high net worth was one of the main reasons
the TD Bank elected to first sue him on his guaranty. Appellant’s financial statements
were proffered at the August 12, 2014 hearing and entered into evidence at trial. (See
. R. pp. 1148-1197, PL.’s Exs. 12-16.) In 2004, Appellant had a net worth in excess of

$36 million. (R. p. 1148, Pl.’s Ex. 12.) This increased to over $42 million in 2008.
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(R. p. 1159, Pl.’s Ex. 13.) It decreased over the ensuing years, but in June 2012
Appellant’s net worth was still in excess of $21 million according to his financial
statements. (R. p. 1190, Pl.’s Ex. 16.) Mr. Jenkins testified that the decrease in
Appellant’s net worth was a cause for concern. (R. p. 727, line 16 - p. 723, line 1,
Trial Tr. 113:16-114:1.) This led TD Bank to request additional financial information
from the Appellant, which he refused to provide and, again, was one reason TD Bank
proceeded with suit. (R. p. 728, lines 2-16, Trial Tr. 114:2-16.) As Mr. Jenkins
testified, the refusal to provide financial information was a concern because it indicates
a borrower may be hiding something. (R. p. 728, lines_ 8-16, Trial Tr. 114:8-16.)

TD Bank’s concern was justified, as it later learned that Appellant had
transferred property to family members “in the millions of dollars.” (R. p. 728, lines
17-25, Trial Tr. 114:17-25.) His financial statements show transfers of ownership
interests in various entities, with the transferred interests having a total value of over $5
million. (R. p. 729, liné 2 - p. p. 733, line 3, Trial Tr. 115:2-119:3.) Appellant did
not deny transferring millions of dollars to his wife and family. (R. p. 814, line 14 - p.
816, line 2, p. 816, line 3 - p. 817, line 24, Trial Tr. 200:14-202:2, 202:3-203:24.)

STANDARD OF REVIEW

The sole basis of Appellant’s challenge to the trial court’s ruling is the exclusion
of certain evidence pursuant to the Order on Motion in Limine. The “admission or

exclusion of evidence is left to the sound discretion of the trial judge.” State v. Adams,

354 S.C. 361, 377, 580 S.E.2d 785, 793 (Ct. App. 2003) (citations omitted).

Consequently, a “court’s ruling on the admissibility of evidence will not be reversed on
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appeal absent an abuse of discretion or the commission of legal error which results in
prejudice to the defendant.” Id. (citations omitted). An abuse of discretion “occurs
when the trial court’s ruling is based on an error of law or, when grounded in factual

conclusions, is without evidentiary support.” State v. Jennings, 394 S.C. 473, 477-78, -

716 S.E.2d 91, 93 (2011) (quoting Clark v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d

528, 539 (2000)).

Where, as here, a trial court’s -decision regarding the comparative probative
value and prejudicial effect of evidence is under review, it “should be reversed only in
exceptional circumstances.” Adams, 354 S.C. at 378, 580 S.E.2d at 794 (citing State
v. Hamilton, 344 S.C. 344, 357, 543 S.E.2d 586, 593 (Ct. App. 2001)). The trial

court has “wide discretion” in determining the relevancy of evidence. Busillo v. City

of North Charleston, 404 S.C. 604, 610, 745 S.E.2d 142, 146 (Ct. App. 2013)

(quoting Davis v. Traylor, 340 S.C. 150, 155, 530 S.E.2d 385, 387 (Ct. App. 2000)).

Thus, appellate courts are “obligated to give great deference to a trial court’s judgment
[in a decision under Rule 403, SCRE].” Adams, 354 S.C. at 378, 580 S.E.2d at 794
(citing Hamilton, 344 S.C. at 358, 543 S.E.2d at 593)).

ARGUMENT

I. The trial court correctly ruled that TARP and the government bailout were
inadmissible.

Appellant first assigns error to the trial court’s ruling that the proffered evidence
regarding TARP and the government bailout of the banking industry was inadmissible.

(Appellant’s Br. at 24.) The Court should affirm the trial court.
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In its Motion in Limine, TD Bank moved to exclude this evidence under Rules
401-403 of the South Carolina Rules of Evidence because it is irrelevant to the claims
in this case and, even if it is marginally relevant, its low probative value is outweighed
by the risk of undue prejudice caused by Appellant’s attempt to use the public’s
perceived bias against a “taxpayer bailout” to influence the jury’s decision. (R. p. 305,
Mot. in Limine at 7.) Under Rule 401 of the South Carolina Rules of Evidence, in
order for evidence to be relevant, it must have a “tendency to make any fact that is of
consequence to the determination of the action more probable or less probable.” Rule
401, SCRE. Even where it is relevant, evidence is not admissible if “its probative
value is substantially outweighed by the danger of unfair prejudice, confusioﬁ of the
issues, or misleading the jury.” Rule 403, SCRE. The trial court agreed with the
TD Bank, finding that Carolina First’s receipt of TARP funds before its merger with
TD Bank is irrelevant, would likely confuse the jury, and would result in a verdict
based on improper motives or biases rather than current law. (R. p. 12, Order on
Motion in Limine at 9.) The trial court later found no error in this ruling. in denying
Appellant’s Motion for a New Trial. (R. p. 25, Order entered Mar. 2, 2015 at 4.)

The trial court did not abuse its discretion in excluding evidence of TARP and
the government bailout. Tellingly, in his brief the Appellant does not cite to the record
containing his proffered evidence regarding TARP. Rathe.r, he refers to an article in
Forbes regarding Canadian banks and then mékes general, unsupported statements

regarding TARP and its goals. (Appellant’s Brief 26.) The Forbes article was not
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presented to the trial court.”> The sole evidence proffered by the Appellant relating to
TARP was a single exhibit, a page from TD Bank’s website describing the terms of the
merger, which stated, among other things, that the United States Department of
Treasury was selling_ its $347 million of preferred stock in Carolina First’s parent
company to TD Bank as part of the merger for. cash consideration totaling $130.6
million. (R. p. 503, line 10 - p. 504, line 14, Tr. of Aug. 12, 2014 Hearing 26:10-
27:14 (discussing Def.’s Ex. 2 at proffer hearing).) That was the extent of the |
proffered evidence from Appellant allegedly concerning TARP. The Appellant did not
proffer any evidence showing any relationship between TARP and the at-issue loans or
any of TD Bank’s alleged actions in these cases. As the trial court found in its Order
on Motion in Limine, the “very limited proffered testimony -and evidence” shows that
the receipt of TARP money “is wholly irrelevant to whether Defendants must repay
their guaranty obligations.” (R. p. 11, Order on Motion in Limine at 8.)

Appellant has not identified any cases in which a court found TARP or the
government bailout to be relevant to a suit between a lender and a borrower. On the

other hand, in Masters Group Int’l, Inc. v. Comerica Bank, the Supreme Court of

Montana found that TARP evidence was irrelevant and a trial court abused its
discretion in admitting it. 352 P.3d 1101, 1123 (Mont. 2015). Unlike the instant case,

the plaintiff-borrower in Masters Group offered evidence that the defendant-lender

made inaccurate statements to the borrower about the availability of TARP funds.
Even with those alleged statements, the court found that “TARP evidence does not bear

on the existence” of any facts of consequence to the borrower’s claims for breach of

s Issues not raised to the trial court are not preserved for appellate review.
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contract and implied covenant of good faith and fair dealing claims (i.e., whether there
was a contract to forbear or the lender breached that contract). Id. at 1122; see also

Wachovia Bank, N.A. v. Lone Pine, Inc., 2011 U.S. Dist. LEXIS 59808, *4 (N.D.

Ga. June 15, 2010) (stating “the court has located no case which funds that a bank’s
receipt of funds under TARP is even relevant to a claim raised by a borrower against
the bank™).

Moreover, even if the proffered TARP evidence was somehow relevant, the
Appellant has not demonstrated the exclusion of the evidence was prejudicial. In order

for a trial court’s ruling to be reversed on appeal, it must be prejudicial to the party

seeking admission. See Adams, 354 S.C. at 377, 580 S.E.2d at 793; see also Rule

103, SCRE (stating that an error may not be predicated upon a ruling admitting or
excluding evidénce unless it affects a “substantia_l right” of the party). Appellant
argues the trial court ruling prevented him from proving the actions of Carolina First
were not “typical bank behavior” or that TD Bank allegedly acted in contravention of
the “goals” of TARP, however, he.did not proffer any evidence on these issues.
Moreover, the Appellanf admits that it is “common knowledge that Banks were assisted
by the federal government in the recent economic recession and bank crisis.”
(Appellant’s Brief at 26.) If the government bailout is indeed “cornmon-knvowledge,”
the Appellant cannot show he was prejudiced by the trial court’s decision to exclude the
very limited evidence he proffered on this issue, in any event.

In sum, the trial court did not abuse its discretion in excluding Appellant’s
proffered evidence - a portion of a new release from a website — concerning the receipt

of TARP funds by Carolina First. Further, the Appellant has not shown how he was
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prejudiced by this ruling. As a consequence, the Court should affirm-the trial court’s
decision excluding evidence related to TARP and the government bailout of the banking
industry.

II. The trial court properly excluded evidence of an unrelated note sale.

Appellant contends the trial court erred in excluding the proffered testimony of
David Hilburn and other evidence concerning TD Bank’s éale of a note by an unrelated
borrower, Heron Lakes I. The trial court properly exercised its discretion in excluding
the evidence.

Again, rather than quote or cite to the record, Appellants makes general -
aliegations about what this purported evidence shows which are inconsistent with the
actual proffered testimony. In the actual proffered testimony, Appellant called witness
David Hilburn, who was a loan broker thgt got involved in the Heron Lakes I_
transaction after the negotiations had mostly been completed. (R. p. 611, lines 6-12,
Tr. of Aug. 12, 2014 Hearing '134:6-12.) In fact, in the following exchange from his
proffered testimony he admitted he had no personal knowledge on the key fact that
Appellant hoped to establish (i.e., that TD Bank sold the note at a discount and
mandated the release of a guarantor because of a personal relationship between the
guarantor and the loan officer):

Q: You don’t know anything about TD Bank’s decision-
making related to the Heron Lakes One note sale?

A: Not at all.

Q: Okay. And to the extent there was ‘an agreement that
the guarantors would be released as part of the note sale,
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you don’t know where that agreement came from at all,
do you.

A: No, sir.
(R. p. 612, lines 8-16, Tr. of Aug. 12, 2014 Hearing 135:8-16.) Without personal
knowledge, Mr. Hilburn was not even competent to testify regarding the alleged
agreement to release a guarantor. Rule 602, SCRE.

The only other witness proffered by the Appellant regarding the Heron Lakes I
note sale was TD Bank’s workout officer, Roper Jenkins.® Mr. Jenkins testified there
was no agréerﬁent or stipulation by TD Bank to release the Heron Lakes I guarantor in
connection with the note sale. (R. p. 514, line 13 - p. 515, line 8, Tr. of Aug. 12,
2014 Hearing 37:13-38:8.) In addition, he-testiﬁed that the relationship with the
guarantor was strictly lender-borrower and he had no personal relationship with him.
(R. p. 521, line 18 - p. 522, line 20, p. 511, line 23 - p. 512, line 1, Tr. of Aug. 12,
2014 Hearing 44:18-45:20, 34:23-35:1.) Finally, he discussed one, critical differen;:e
between the Heron Lakes I loan and the loans which are at-issue in this case: the
Appellant had a $20 million net worth, while the guarantors in the Heron Lakes I loan
demonstrated that they did not have the ability to pay. (R. p. 518, lines 1-12, Tr. of
Aug. 12, 2014 Hearing 41:1-12 (further testifying that of the two guarantors for the

Heron Lakes I loan, one was deceased and his estate was valued at negative $14

6 The Appellant also references John Hilton in his Brief. (Appellant’s Brief at 33.)
Presumably, this is a typo, as the Appellant did not proffer Mr. Hilton’s testimony. As
set forth in the Order on Motion in Limine, the trial court ordered and the parties
agreed that any challenged evidence which was not proffered would be excluded. (R.
p. 10, Order on Motion in Limine at 7.) Further, absent a proffer, there is an
insufficient record for this Court to review the ruling excluding the evidence. See Rule
103(a)(1)(2), SCRE.
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million, while the other guarantor was borrowing funds from his mother for living
expenses).)

Based on this proffer, the trial court correctly found in its Order on Motion in
Limine that this evidence is “wholly irrelevant to the issues in this case,” stating “it is
of no consequence that TD Bank may have sold another note for another borrower at a
discount since that note is wholly unrelated to the parties in this action, wholly
unrelated to the note, mortgage, and guaranties at issue in this case, and wholly
- unrelated to any claim in this case.” (R. pp. 12-13, Order on Motion in Limine at 9-
10.) The Appellant simply failed to show any rélationship between the Heron Lakes I
loan and the parties or alleged actions in this case.

Further, the Appellant cannot show that he was prejudiced by the exclusion of
this evidence because it does not support his defenses. As the trial court held in its
Order on Motion in Limine that, even if the Heron Lakes I evidence were somehow .
relevant,"‘the proffered testimony does not support the [Appellant’s] allegations.” (R.
p. 13, Order on Motion in Limine at 10.) The Appellant argues that the evidence of the
Heron Lakes I note sale is important to show a breach of a fiduciary duty or covenant
of good faith and fair dealing “when other customers got more favorable treatment.”
(Appellant’s Brief at 33.)  However, the court during the proffer and the jury at trial
heard substantial, uncontested evidence regarding Appellant’s large net worth, the eight
extensions previously granted to him, and his transfers of millions of dollars to family
members during the terms of the extensions. Consequently, even if the Heron- Lakes I
evidence was admitted, there was more than sufficient evidence for the jury to conclude

that Appellant’s circumstances were vastly different from the Heron Lakes I parties.
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Accordingly, the trial court did not abuse its discretion in excluding the
testimony of David Hilburn and other evidence relating to the Heron Lakes I note sale.

III. The Order on Motion in Limine did not exclude any evidence based on the
arguments- previously raised in the Motions for Summary Judgment.

In the third basis of Appellant’s appeal, Appellant attempts to bar TD Bank from
arguing against the exclusion of evidence based on a prior order denying TD Bank’s
Motions for Summary Judgment. An order denying summary judgment does not give
rise to the law of the case or have any preclusive effect. Moreover, the Court can
easily dispense with this argument because the trial court denied TD Bank’s Motion in
Limine regarding exclusion of Appellant’s breach of the implied duty of good faith and
fair dealing and breach of fiduciary duty defenses. In its Order on Motion in Limjﬁe,
the triai court held the testimony and evidence regarding the defenses of breach of
implied duty of good faith and fair dealing and breach of fiduciary duty “may be
admitted and the issue may be revisited again on directed verdict.” (R. p. 11, Order on
Motion in Limine at 8.) Thus, even if the TD Bank attempted to re-argue its Motion
for Summary Judgment in the Motion Limine, which is denied,;. it was not successful.
(See R. p. 25, Order entered Mar. 2, 2015 at 4 (stating, “Even if Defendant Jacobs is

correct that Plaintiff made the same arguments in the subsequent motion in limine as it

7 Appellant relies on Rule 43(l) of the South Carolina Rules of Civil Procedure. TD
Bank disputes that Rule 43(1) has any application to its Motion in Limine. For one, the
argument on summary judgment - whether judgment is appropriate based on the
evidence - is distinct from the issue of whether particular evidence is admissible.
Further, between the time of the Motion for Summary Judgment and the Motion in

Limine, the Appellant supplemented his Answer with an additional basis for his
defenses and identified new witnesses and .documents in support of his claims, all of
which was not before the court when it heard the Motion for Summary Judgment.
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did in the motions for summary judgment, Judge Manning denied Plaintiff’s motion in
limine as it related to the exclusion of the breach of fiduciary duty and breach of the
implied duty of good faith and fair déalings defenses, and those defenses were
submitted to the jury for consideration at trial.”))>  Thus, the Order on Motion in
Limine did not exclude any evidence, and the Appeilant did not suffer any prejudice, as
a result of any argument which was ﬁreviously raised in TD Bank’s Motion for
Summary Judgment.

IV.  The trial court’s decision on directed verdict and the jury’s verdicts are the
law of the case.

Appellant’s Motion for New Trial only raised the three alleged errors in the
Order on Motion in Limine discussed above, and the denial of his Motion for New
Trial is the sole basis of this appeal. Nonetheless, the Appellant devotes a substantial
part of his Brief to a discussion of TD Bank’s decision to not give him yet another

3

extension of the loans, TD Bank as an alleged fiduciary and its “special relationship”
with Appellant, the nature of a fiduciary relationship, the duties of a fiduciary ,. and TD
Bank’s ‘alleged breaches of fiduciary duty and duty of good faith and fair dealing. The
Appellant has not contested the other rulings in the Order on Motion in Limine and at

trial, the rulings on directed verdict, or the jury’s verdict. Therefore, these issues are

not preserved for appeal. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d

731, 733 (1998) (“It is axiomatic that an issue cannot be raised for the first time on

$ The trial court did grant TD Bank’s motion for directed verdict on the issue of
whether it was required to foreclose collateral prior to suing to collect on the
guarantees. (R. p. 851, lines 6-16, Trial Tr. 237:6-16.) The Appellant did not appeal

this ruling.
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appeal, but must have been raised to and ruled upon by the trial judge to be preserved
for appellant review.”) (citations omitted). |
Moreover, as already noted, the trial court granted TD Bank’s motion for
directed verdict on the issue of whether it had the right to sue on the guarantees without
first foreclosing, and this ruling was not appealed. All of the other claims and defenses
were submitted to the jury, who found in favor of TD Bank. The Appellant also did
not appeal the jury’s verdict or the appeal the instructions given to the jury on the law
of fiduciary duty and the duty of good faith and fair dealing or anything else. These
issues were neither raised nor ruled upon by way of the Appellant’s Motion for New
Trial. Consequently, the trial court’s partial grant of direct verdict to TD Bank and the

jury’s verdicts are the law of the case. See, e.g., Ex parte Morris, 367 S.C. 56, 65,

624 S.E.2d 649, 653-54 (2006) (though trial court erred in rejecting custodian’s request
for evidentiary hearing, order dismissing custodian was law of case because that ruling

was unappealed); Transp. Ins. Co. & Flagstar Corp. v. S.C. Second Injury Fund, 389

S.C. 422, 431, 699 S.E.2d 687, 691 (2010) (“An unappealed ruling is the law of the

case and requires affirmance.”); Toyota of Florence, Inc. v. Lynch, 314 S.C. 257,

266, 442 S.E.2d 611, 616 (1994) (jury charges without objection were law of the case).
‘As a result, the jury’s verdicts should not be disturbed on appeal.

CONCLUSION

For the reasons set forth above, the trial court’s ruling on the Motion in Limine

and the Motion for New Trial was a proper exercise of its discretion and should be



affirmed. In addition, the trial court’s partial grant of summary judgment and the

jury’s verdicts are unappealed and, consequently, are the law of the case.
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Questions Presented

I. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled to a
new trial because it was error to exclude his evidence about TARP and the government bailout
because it is relevant and critical to David Jacob’s efforts to prove TD Bank breached its

fiduciary duty and duties of good faith and fair dealings.

I1. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled to a
new trial because it was error to exclude his documentary evidence and witness David Hilburn
which would show TD Bank’s more favorable treatment of another guarantor in the Heron Lakes
I matter because it is relevant and critical to David Jacob’s efforts to prove TD Bank breached its

fiduciary duty and duties of good faith and fair dealings.

I1I. Judge Joseph Strickland had already heard and accepted the evidence and testimony in his
hearing and denial of TD Bank’s Motion for Summary Judgment on the issues of liability of TD
Bank for breach of its duties and this should not have been overruled by Judge Manning on a last
minute Motion in Limine just before trial. It eliminated from the trial evidence that was relevant
and critical to David Jacob’s efforts to prove TD Bank breached its fiduciary duty and duties of

good faith and fair dealings.

Argument in Reply
The majority of TD Bank’s Brief repeats facts that have not been in dispute since David
Jacobs submitted his Answer to the Complaint. He signed the guaranties and the notes became

due. That is not an issue.




What is in issue 1s whether TD Bank honored the duties of good faith and fair dealings
and of a fiduciary under the contract and modifications entered into between Carolina First Bank
and David Jacobs.

To answer the issues that are in dispute it is essential for a fact finder to know: How was
the contract entered into?; How did the parties perform under the contract?;, What were the
circumstances and context in which the parties performed their obligations?

The Circuit Court, on multiple occasions held that David Jacobs had the right to allege
that TD Bank breached its duties of good faith and fair dealings and fiduciary duty. When tested
on Summary Judgment, Directed Verdict, and Judgment Not Withstanding the Verdict, the Court
upheld the allegations that TD Bank breached its duties under the contract.

Unfortunately for David Jacobs, the Trial Court did not allow him to put in the evidence

that would prove it.

The Contract, Carolina First, and the TD Bank acquisition.

When TD Bank took over First Carolina it took the contracts that existed. TD Bank
acquired the contracts that First Carolina promised to perform and to use good faith and fair
dealings in doing so. The only way to determine what constitutes good faith and fair dealings is
to look at the facts of a given case.

Carolina First came to David Jacobs, he did not go to Carolina First. In attracting David
Jacobs, Carolina First proposed a relationship far more intimate than just lender and borrower.
The principle officers of Carolina First personally came down to Columbia from Greenville to
solicit David Jacob’s banking business. [Proffer, R. p. 569] They wanted to be part of his team.

[Proffer, R. p. 570]



The Special Relationship between David Jacobs and Carolina First

Carolina First did what they said it would do. [Proffer, R. p. 570] They became involved,
not just when making a loan, but from the initial concept of a project and continuing to guide

him through his projects after a loan was made. [Proffer, R. p. 570-571].

Carolina First’s Actions in Times of Trouble

TARP is not the only symptom of a recession but it is one of the most clear and succinct
evidence that extraordinary economic circumstances existed that were not unique to David
Jacobs. There were, however, other obstacles that Carolina First also worked through that were
specific to David Jacobs. In the instance of the Newberry Medical Office Building, there was
temporary uncertainty in the medical world of the unknown impact of the Affordable Care Act.
[Proffer, R. p. 574].

TARP is one of Congress’ acknowledgement of the Great Recession and the pressures it
brought on individuals, businesses and lenders. TARP and the programs the Treasury
Department created under the authority of TARP are clear and easy to understand evidence of
these economic pressures.

Carolina First continued with the hands-on approach of the team and was very informed
and awaré of the issues the team faced. [Proffer, R. p. 575]. The Newberry Medical Office
Building was 60% preleased, the hospital had just lost its executive staff but would be replacing
them, the medical office building was on the campus of the hospital, and the hospital was going

to purchase the medical office building. Carolina First knew there was no reason to panic or run

away.



Carolina First did not destroy the project and hurt David Jacobs, the doctors who owned
48% of the building [Proffer, R. p. 576], the hdspital that wanted to keep it going, and the bank
itself in maintaining a well-earned relationship with its strong and productive client. Carolina
First did as it had always done with David Jacobs. Carolina First was on the same team and

wanted to preserve the asset, the client, and its own future business.

Carolina First’s Response in Newberry Medical Office Building

Carolina First understood this environment and also knew that in a multi-year project
obstacles will appear and changes will need to be made. [Proffer, R. p. 577]. Carolina First
accommodated those changes and kept the project viable. Even the ownership was changed to
allow the hospital to get an MRI. Carolina First guided David Jacobs through restructuring the
ownership. [Proffer, R. p. 578].

Carolina First extended the loan terms many times to protect the property and allow
David Jacobs to add more tenants and stabilize the property. [Proffer, R. p. 576]. Payments were

being made on the loan until it was called by TD Bank officers. [Proffer, R. p. 576].

Carolina First’s Response in Middle Sound Project in Wilmington, NC.

This tract was to be developed into multiple tracts and sold. [Proffer, R. p. 580]. The
developers acquired the property with a Carolina First loan. [Proffer, R. p. 581]. Up came a
problem of Wilmington’s water being contaminated and this delayed the ability of the developers
to sell parcels of the tract. Carolina First understood and continued to work through the problems
and David Jacobs did likewise and brought sewer to the property and put in infrastructure.

[Proffer, R. p. 581]



TD Bank’s Betrayal of Good Faith, Fair Dealings and Fiduciary

Obligations

Then TD Bank took over. Everybody who had been guiding David Jacobs was gone.
[Proffer, R. p. 579]. His meetings with the bank stopped. [Proffer, R. p. 579]. Even contacting
the bank was virtually impossible. There was no help in dealing with the Recession.

In addition, it later came to David Jacobs that TD Bank had given much more favorable
treatment to a much less deserving customer. TD Bank always covered up it disparate treatment

with confidentiality agreements from the favored ones so there would be no transparency.

TD Bank’s Unjustified Negative Disparate Treatment of David Jacobs

It was only by serendipity that counsel for David Jacobs happened to have another client
in which this conduct was revealed. David Jacobs had the highest net worth of any of the bank’s
customers, yet he got less favorable treatment from his special relationship. This is the evidence
that David Jacobs sought to introduce.

The jury was not allowed access to:

(2) any reference, evidence, or testimony on the government’s bail-out to
the banking industry because the testimony is irrelevant, would likely confuse
the jury, and would be highly and unfairly prejudicial to TD Bank, especially
since TD Bank did not receive a bail-out;

(3) any reference, evidence, or testimony regarding any unrelated note
sales by TD Barnk, including but not limited to the Heron Lakes I, LLC, note
sale to Sea Ducks, LLC, because the testimony is irrelevant, would likely

confuse the jury, and is highly and unfairly prejudicial to TD Bank;

The jury had no choice.




David Jacobs proftered:
(1) the testimony of TD Bank witness Roper Jenkins;
(2) the testimony of Tom Wingard;
(3) the testimony of Defendant David Jacobs; and
(4) the testimony of defense witness David Hilburn.
David Jacobs also proffered the following documents:
(5) Articles of Merger dated September 30, 2010;
(6) Document entitled "TD Bank Financial Group to Acquire The South Financial Group";
(7) July 9, 2012 letter from Defendant Jacobs to Roper Jenkins;
(8) Loan Sale Agreement between TD Bank and Sea Ducks, LLC related to Heron Lakes
(9) Loan Closing Statement related to Heron Lakes I;

(10) Email from Roper Jenkins indicating payoff balance of the Heron Lakes I loan; and
(11) Appraisal Report of Thomas Wingard dated April 29, 2013.

I. Evidence about TARP and the Government Efforts to Revitalize the

Bank Credit Market

1. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled
to a new trial because it was error to exclude his evidence about TARP and the government
bailout because it is relevant and critical to David Jacob’s efforts to prove TD Bank

breached its fiduciary duty and duties of good faith and fair dealings.

TD Bank tacitly acknowledges that evidence about TARP is relevant. Of course it is
relevant because it tends to prove the economic and banking conditions in which Carolina First
acted in good faith and dealt fairly, in sharp contrast to the unreasonable and predatory actions of
TD Bank. The Bank says several times that even if the evidence is relevant that there is some
compelling danger of prejudice which should outweigh its admissibility. That prejudice is

alleged on page 14 of the Banks Brief to be an attempt to use “the public’s perceived bias against




a “taxpayer bailout”. “ The Bank maintains this relevant evidence should be excluded by Rule
403,SCRE.

The Bank offered no evidence of a public bias against a taxpayer bailout. Many people
were saved by these actions. This isn’t some stigmatized party, this is the United States trying to
stabilize the economy and get bank lending restored.

Also, the jury is not the public and the jlidge is not a political commentator. The Court
could easily deal with this imagined prejudice with appropriate jury instructions. Courts do it all
the time.

The Bank says David Jacobs has shown no cases in which TARP has been admitted
between a lender and a borrower. That is no surprise and it is misleading. TARP was only in
existence for a short time. The two cases in which the Bank says TARP was not admitted are
totally different from this case. |

We aren’t offering evidence of TARP to assert that the Bank should use TARP money to
give us a loan. That was the assertion in the divided opinion of the Montana Supreme Court
which held that the trial court should have applied the law of Michigan and the same in the trial
court opinion for N.D. Ct. of Ga. in Wachovia vs. Lone Pine.

We are not claiming any bank had to lend us money originating from TARP funds. We
are using TARP to show the magnitude of the economic situation of David Jacobs and the public
policy of Congress to revive pre-crisis lending, and the manner in which Carolina First treated
David Jacobs when the Recession hit. Then we try to compare Carolina Firsts acts of good faith

and fair dealing in this context with the acts of bad faith and unfair dealing of TD Bank.



Ii. Evidence about Unfair discriminatory Treatment by TD Bank

I1. In his defense of TD Bank’s action on a guaranty the defendant David Jacobs is entitled
to a new trial because it was error to exclude his documentary evidence and witness David
Hilburn which would show TD Bank’s more favorable treatment of another guarantor in
the Heron Lakes I matter because it is relevant and critical to David Jacob’s efforts to

prove TD Bank breached its fiduciary duty and duties of good faith and fair dealings.

Evidence of more favorable treatment in Heron Lake |

David Jacobs sought to prove through documents from the transaction and testimony of
David Hilburn that TD Bank gave more favorable treatment to another guarantor in the Heron
Lake I situation. This evidence is critical to show the unfair and bad faith nature of TD Bank’s
treatment of David Jacobs.

It is virtually impossible to show the unfair treatment of one group unless you are
allowed to compare it to the treatment of a different group. This was the only example that TD
Bank had not successfully hidden and it is the only disparate treatment example David Jacobs
sought to us. It is not repetitive. It is not prejudicial. It shows negative comparative treatment of
David Jacobs as a client. It is relevant evidence of unfair treatment and bad faith.

The proffered testimony of David Hilburn about the purchase by Cypress Cove
Properties, LLC from TD Bank the loan documents called the Heron Lakes I transaction was
essential to prove that TD Bank was not treating David Jacobs in the same favorable way as

other borrowers.




It was reversible error to exclude David Hilburn’s testimony and the documentary

evidence about the Heron Lake deal.

l1l. The effect of Judge Strickland’s using the evidence

II1. Judge Joseph Strickland had already heard and accepted the evidence and testimony in
his hearing and denial of TD Bank’s Motion for Summary Judgment on the issues of
liability of TD Bank for breach of its duties and this should not have been overruled by
Judge Manning on a last minute Motion in Limine just before trial. It eliminated from the
trial evidence that was relevant and critical to David Jacob’s efforts to prove TD Bank
breached its fiduciary duty and duties of good faith and fair dealings.

These evidentiary rulings constituted reversible error because this evidence was accepted
by Judge Joseph Strickland without objection in denying the Motion for Summary Judgment of
TD Bank. The next encounter between the evidence and the Court was also in a Motion. This
time it was a Motion in Limine. David Jacobs believes that Rule 43 prevents Judge Manning
from refusing to consider what Judge Strickland considered.

The Bank correctly argues that an order denying summary judgment does not give rise to
law of the case or have any preclusive effect. However, the Bank conveniently ignores the fact
that a Motion in Limine is also only creates a preliminary tentative Motion and Ruling. Yet the
Bank wants Judge Manning’s Order in Limine to have a preclusive effect on Judge Lee.

Regardless of the authority of succeeding judges under this unusual procedure adopted by
Judge Manning, Judge Strickland was correct to consider the evidence and Judge Manning was

1n error.



Conclusion

If the evidence proffered by David Jacobs is examined it should be overwhelmingly
clear that there was a contract in which good faith and fair dealings were huge and which had
been performed by both Jacobs and Carolina First.

However, we are not ask.ing the Court to agree that TD Bank breached its duties. We are
only asking to be allowed to admit that evidence in a new trial so a jury can decide if TD Bank

breached its duties.
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