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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Midlands Math and Business Academy Docket No. 10-ALJ-30-0437-AP
Charter School,
Appellant,
ORDER
V.

Richland County School District One Board
of Commissioners,

Respondent.

Appearances: Samuel M. Mokeba, Esquire
For Appellant

Charles J. Boykin, Esquire
For Respondent

STATEMENT OF THE CASE

This matter is before the Administrative Law Court (“ALC” or “Court™) pursuant to S.C.
Code Ann. §§ 59-40-10 et seq., the South Carolina Charter Schools Act of 1996 (“Act™). The
Midlands Math and Business Academy Charter School (“MMBA”) filed an appeal with the ALC on
May 21, 2010, seeking review of the decision of the Richland County School District One Board of
Commissioners (“Board™), dated April 28, 2010. In its decision, the Board revoked MMBA’s
charter based upon material violations of its charter, as well as its failure to make reasonable
progress towards student achievement objectives. A

Following the notice of appeal, this court ruled on two preliminary motions: MMBA’s
motion to supplement the record and the Board’s motion for a lift of the automatic stay imposed by
ALC Rule 34. In an order dated September 8, 2010, the court granted the motion to supplement the
record as to photographs of the school library, denied the same motion as to a request for a transcript,
and denied the motion to lift the automatic stay.

The court heard oral argument at the ALC on December 21, 2010. Afier a review of the
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Record on Appeal and careful consideration of the parties’ arguments, the court affirms the Board’s
decision to revoke MMBA’s charter.
BACKGROUND

Procedural Background

MMBA submitted a charter application'to the Richland School District One (“District™) in
2003, seeking the District’s sponsorship as required by S.C. Code Ann. § 59-40-10 et. seq. (Supp.
2009). The District approved the application, and MMBA began operating in August of 2004,

The District gave MMBA annual reviews and feedback in accordance with S.C. Code Ann. §
49-40-110 (Supp. 2009). At the conclusion of the 2006-2007 school year, the District became
concerned with MMBA’s low student performance on the Palmetto Achievement 'Chall.enge Test
(“PACT™). The District instituted an actioh plan designed to assist MMBA in raising its scores.

In the spring of 2009, finding that the action plan had not satisfactorily improved
performance, the Board implemented a comprehensive review of MMBA'’s compliance with its
charter. The Board decided to withhold renewing the charter until the conclusion of its review. The
review lasted from July through November of 2009. Based on the findings of the review, described
infra, the Board voted on Ndvember 24, 2009 to revoke MMBA's charter.

MMBA requested a hearing to contest the revocation pursuant to S.C. Code Ann. § 59-40-
110(F). The Board heard the matter on February 16,2010. On March 23, 2010, the Board voted 7-0
to revoke the charter. This appeal followed.

Factual Background

In MMBA’s charter application, it proposed to “provide students the opportunity to
experience learning through an innovative, as well as a traditional, approach.” (R. at 333). The
application stated that MMBA would emphasize business and math. The application contained a

number of specific provisions outlining MMBA’s operations and its student achievement goals. The

‘most pertinent provisions of the charter relating to the revocation as outlined in the Board’s order are

as follows:
a. “All curricuium and projects will be based upon the South Carolina Standards for all
disciplines” (MMBA Application, pg. 9)
b. “The teachers of MMBA will provi.de' instruction to students based on the South
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(R. at 4).

Carolina Academic Standards for all subjects. These standards identify the goals that
our students will achieve in each subject area at each grade level.” (MMBA

Application, pg. 10)

. “In order to comply with the Individuals with Disabilities Education Act, Section 504

of the Rehabilitation Act, and the Americans with Disabilities Act, MMBA will work
collaboratively with Richland School District One in serving all students with special
needs. We will employ at least two full-time certified Special Education
Teachers...” (MMBA Application, pg. 11)

. MMBA “[w]ill adhere to all provisions of the federal law relating to students with -

disabilities, including Individuals with Disabilities Education Act, Section 504 of the
Rehabilitation Act of 1973, and Title II of the Americans with Disabilities Act of
1990 that are applicable.” (MMBA Application pg. 3, numbered 13 of 15)

. “All special education teachers will meet the certificate requirements of the No Child

Left Behind Law.” (MMBA Application pg. 19)
“The entire student population and specific subgroups of MMBA will meet the
adequate yearly progress goals each year.” (MMBA Application pg. 27)

. “[T]he number of students in our school meeting standard will increase by 20.6% in

ELA and 21.15% in Math after our first year of implementation” and “will increase
by the same percentage every three years until the school year 2013-2014, when
100% of students will be meeting standard (scoring proficient on PACT).”

During the Board’s comprehensive review in 2009, it determined that MMBA violated the

above enumerated provisions of its charter. Specifically, the Board found that MMBA failed touse a

curriculum aligned -with South Carolina standards; that it failed to employ two special education

teachers; that its teaching and administrative staff did not meet the qualifications outlined in the

charter; that it failed to comply with federal and state individualized edpcaiion program (IEP)

progress report requirements; and that MMBA failed to meet make reasonable progress towards its

student achievement goals as defined in its charter.

As to curriculum, the Board found that MMBA had not updated its chosen curriculum, the

3
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“Core Knowledge” curriculum, with South Carolina science standards adopted in 2005 and English
Language Arts (ELA) standards adopted in 2007. (R. at 8, 75-97). MMBA purchased the Core
Knowledge curriculum‘ from the Core Knowledge Foundation for use in its school, with the
understanding that any curriculum used would meet the academic standards set by the state of South
Carolina. As stated in the application, “Core Knowledge will be the base curriculum used as it
promotes the SC Standards for Curriculum in all disciplines and spirals throughout the grades to
cover basic information and skills that all people should know in order to be productive and literate
in our American society.” (R.vat 338). The charter application goes on to say that “Core Knowledge
provides a template in which educators in different states can correlate their state standards to topics
covered in the Core Knowledge Sequence.” l(R. at 342).

The District found that MMBA’s Core Knowledge curriculum was not aligned to state

standards. (R. at 75-97). The District’s report concluded that the English and Language Arts (ELA)

| curriculum was ... aligned with outdated (2006) S.C. ELA standards.” (R.at 77). The report also
concluded that there were ... no specific lesson plans and resources to address multiple gaps in the
curriculum ...” Id. As to the Math curriculum, the report concluded that “Core Knowledge
curriculum is aligned with outdated S.C. State Standards, and the main student text, Saxon Math, is
not on the 2009 list of recommendations.” As to the Science curriculum, the report’s conclusion was
that “[t]he Core Knowledge Science curriculum is not aligned with current standards. It is aligned
with the 2000 standards.” The District reported that MMBA was using the “current and correct”
standards for Social Studies. At the hearing, MMBA submitted materials to the Board indicating that
MMBA had taken steps to remedy the unaligned portions of its curriculum.

Regarding MMBA’s failure to hire two special education teachers, MMBA did not assert to
the Board (or to this court) that it ever employed two special education teachers. The charter stated
that MMBA would employ two special edﬁcation teachers. (R. at 11). MMBA hired only one
special education teacher, and there is no evidence a second special education teaéher was ever
employed by MMBA.

As to the qualifications of MMBA'’s teachers and staff, the Board found that MMBA'’s
special education teacher did not meet the requirements of the No Child Left Behind Act (NCLB) as

~ required by the charter. (R. at 10, 352). Tﬁe Board also found that MMBA’s principal did not hold
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the requisite South Carolina Teaching Certification or Education Administration Certification
required by the charter. (R. at 13, 351).

With regard to the failures to meet reporting requirements under the Individuals with
Disabilities Education Act (IDEA), the Board found “... numerous inconsistencies in providing
student [EP progress reports and at least one situation where no progress report had been developed
for a student whose IEP required progress reporting every 4.5 weeks.” (R. at 14, 128-132).

As to MMBA’s failure to make reasonable progress towards student achievement
objectives, the Board considered PACT data from 2005 through 2008. The Board found that
MMBA did not meet South Carolina’s adequate yearly progress (AYP) goals as mandated by-the
charter. The Board did find that MMBA made AYP in 2009.

JURISDICTION AND STANDARD OF REVIEW

The Charter Schools Act provides for the creation and establishment of charter schools in
South Carolina. Section 59-40-60 of the Act provides that “[a]ln approved charter application
constitutes an agreement, and the terms must be the terms of a contract between the charter school
and the sponsor,” that “[t]he contract between the charter school and the sponsor shall reflect all
agreements regarding the release of the charter school from school district policies,” and that “[a]
material revision of the terms of the contract between the charter school and the approving board
may be made only with the approval of both parties.” See also James Academy of Excellence v.

Dorchester County School District Two, 376 S.C. 293, 299-300, 657 S.E.2d 469, 472 (2008).

S.C. Code Ann. § 59-40-110(C) provides that a sponsor must revoke a school’s charter if it
determines that the charter school:

(1) committed a material violation of the conditions, standards, or procedure provided
for in the charter application;

(2) failed to meet or make reasonable progress, as defined in the charter application,
toward pupil achievement standards identified in the charter application;

(3) failed to meet generally accepted standards of fiscal management; or

(4) violated any provision of law from which the charter school was specifically
exempted.

Section 59-40-110(A) requires the sponsor to annually evaluate the conditions outlined in
5
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§ 59-40-110(C) and to use those evaluation results in making a determination for nonrenewal or
revocation of the charter. If a sponsor decides to revoke a charter, it must notify the charter school’s
governing body in writing and in reasonable detail of the grounds for the proposed termination at
least sixty days prior to termination of the charter. Section 59-40-110(D). A charter school’s
governing body may then request, in writing, a hearing before the sponsor within fourteen days of
receipt of the notice of termination of the charter. Section 59-40-110(F). After receipt of a timely
request for a hearing by a charter school governing body, the sponsor shall conduct a hearing prior to
taking final action. Id. A school may appeal the final decision of the sponsor to revoke a charter to
this court pursuant to § 59-40-90. _ B '

The ALC has ahthority to review the final order‘b..f the Board as an appeal under § 1-23-
380(5), which provides for reversal only if its findings are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) clearly erroneous in view of the reliable, probative and substantial evidence on the
whole record; or

(e) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise or discretion.

In applying the above defined scope of review, this court may not substitute its judgment for
that of the agency as to the weight of the evidence on questions of fact, but may reverse where the

decision is affected by an error of law. Liberty Mutual Ins. Co. v. S.C. Second Injury Fund, 363 S.C.
612, 611 S.E.2d 297 (Ct. App. 2005). This Court reviews the findings of the School Board to

determine if its findings of fact or conclusions of law are based on substantial evidence contained in

the whole record. The South Carolina Supreme Court in Porter v. South Carolina Public Service

Commission, 333 S.C. 12, 20-21, 507 S.E.2d 328, 332 (1998) defined the substantial evidenc_e

standard of review:

Substantial evidence is relevant evidence that, considering the record as a whole, a
reasonable mind would accept to support an administrative agency’s action.
Substantial evidence exists when, if the case were presented to a jury, the court would
refuse to direct a verdict because the evidence raises questions of fact for the jury. It
is more than a mere scintilla of evidence, but is something less than the weight of the
evidence. Furthermore, the possibility of drawing two inconsistent conclusions from
the evidence does not prevent a court from concluding that substantial evidence
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supports an administrative age‘ncy’s finding.

The Supreme Court found “[t]his deferential standard of review does not mean, however, the
Court will accept an administrative agency’s decision at face value without requiring the agency to
explain its reasoning.” Id. at 21, 507 S.E.2d at 332. Further, the agency “must fully document its
findings of fact and base its decision on reliable, probative, and substantial evidence on the whole
record.” 1d. “An administrative body must make findings, which are sufficiently detailed to enable
this Court to determine whether the findings are supported by the evidence and whether the law has
been applied properly to those findings.” Id. And if “material facts are in dispute, the administrative
body must make specific, express findings of fact.” Id.

DISCUSSION

MMBA raises the following issues on appeal:

1. The Board erred in revoking MMBA’s charter based on the misalignment of its curriculum.

2. TheBoard erred in revoking MMBAs charter because MMBA did not materially violate the
criteria for teacher and staff qualifications.

3. The Board erred in revoking MMBA s charter because MMBA did not materially violate
criteria for special education reporting.

~ 4. The Board erred in holding that MMBA did not make reasonable progress towards student

achievement goals.

5. The Board violated its duty of good faith and fair dealing in revoking the charter.

The court will address each argument in turn, following a discussion of materiality.

As a threshold matter, the parties have argued at length as to the meaning of “material” under
the Charter Schools Act. The Act states that “[a] charter must be revoked or not renewed by the
sponsor if it determines that the charter school committed a material violation of the conditions,
standards, or procedures provided for in the charter application.” S.C. Code Ann. § 59-40-110(C).
Pursuant to statute, the charter constitutes a contract: “[a}n approved charter application constitutes
an agreement, and the terms must be the terms of a contract between the charter school and the

sponsor.” S.C. Code § 59-40-60. The Supreme Court of South Carolina confirmed the contractual

nature of a charter application in James Academy of Excellence v. Dorchester County School District
7
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Two, 376 S.C. 293, 299-300, 657 S.E.2d 469, 472 (2008).

The charter, therefore, constitutes a contract and principles of contract Jaw apply. The Board
argues that “material” under the Act requires an inquiry into the reliance of the Board on
representations made by the applicant in the charter application. MMBA argues that a sponsor may
not revoke a charter unless the charter school has committed a breach “so substantial, fundamental,
and material as to defeat the very object of the contract.” Appeliant’s Br. at 10, quoting 17A- Am.
Jur. 2d Contracts § 557 (2004). MMBA also cites factors from the Restatement (Second) of
Contracts § 241 (1981) to define “material.” The court rejects both parties’ interpretation of
“material,” but holds that substantial evidence supports the Board’s finding of material violations.

The Board argues in favor of a test of materiality using an analysis akin to an action to void a
contract based on a misrepresentation made by a party. Materiality in the context of
misrepresentation and materiality in the contexf of a breach for nonperformance are different
concepts. See, Restatement (Second) of Contracts § 162 n. ¢ (directing the reader to view the
contrast between the concepts of materiality in the context of misrepresentation versus that of
nonperformance). Materiality in the context of a misrepresentation turns, among other things, on the
reliance of the party seeking to void the contract based on a pre-contract assertion made by the other
party. Q Materiality in the context of a breach of contract depends on the gravity of the breach, as
described infra. The Board’s test for materiality is inappropriate in the context of a material
violation under the Charter School Act. ‘

MMBA’s proposed interpretatibn of materiality under the Charter School’s Act is also
inappropriate in that it defines materiality based on the rescission provisions of 17A Am. Jur. 2d
Contracts § 557 (2004), (hereinafter § 557). That section reads:

Every breach of contract does not give a party the right to unilaterally terminate the
contract, as long as the breaching party has substantially performed its duties under
the contract. Rescission of a contract is not generally permitted for a casual,
technical, or unimportant breach, but only for a breach so substantial, fundamental,
and material as to defeat the very object of the contract. '
This section does not define materiality. Rather it provides that a party may rescind a contract for a
breach that is “substantial, fundamental, and material as to defeat the very object of the contract.”

(Emphasis added). Section 557 provides guidelines for circumstances under which a party may

8
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terminate a contract unilaterally. To define the material violation clause of the Charter School Act’s
revocation provision based on the language of § 557 would be inconsistent with the meaning of the
Charter School Act. The essence of § 557 is that a party may unilaterally terminate a contract if the
other party commits a breach so substantial, fundamental and material as to defeat the purpose of the
contract. The essence of S.C. Code § 59-40-110(C) is that a school’s charter must be revoked if that
school commits a material violation of its charter. To accept MMBA s position would require this
court to find that a school’s charter may only be revoked if the school commits a material violation
of its contract so substantial and fundamental that it defeats the purpose of the charter. This court
rejects this proposition as wholly inconsistent with the clear meaning of the Charter School Act. To
the contrary, S.C. Code § 59-40-110(C) mandates revocation of a school’s charter for any material
breach of the charter.’

While § 557 may not be used to define the n;aten‘al violation clause of the Charter School
Act’s revocation provision, the Act does deem school charters contracts, and contractual principles
do apply. MMBA properly cited South Carolina case law and treatise definitions of materiality in
the context of a breach of contract. In Kiriakides v. United An-ists Communications, Inc., 312 S.C.
271, 440 S.E.2d 364 (1994), the Supreme Court of South Carolina adopted Restatement (Second) of

Contracts § 241 (1981) as the pertinent test for determining whether a breach of a commercial lease
is material. Section 241 states: ‘

In determining whether a failure to render or to offer performance is material, the
following circumstances are significant:

(a) the extent to which the injured party will be deprived of the benefit which
he reasonably expected;

(b) the extent to which the injured party can be adequately compensated for
the part of that benefit of which he will be deprived;

(c) the extent to which the party failing to perform or to offer to perform will
suffer forfeiture;

! Other state statutes allow for more sponsor discretion when a sponsor revokes a charter; which tends to emphasize
the significance of the mandatory language of § 59-40-110(c). See, A.R.S. § 15-183 (Arkansas), (“The sponsor may
deny the request for renewal if, in its judgment, the charter school has failed to complete the obligation of the
contract or-has failed to comply with this article.™); 70 O.S. § 3-137 (Oklahoma) (“The sponsor may deny the request
for renewal if it determines the charter school has failed to complete the obligations of the contract or comply with
the provisions of the Oklahoma Charter Schools Act”); 24 P.S. § 17-1729-A (Pennsylvania) (“During the term of the
charter or at the end of the term of the charter, the local board of school directors may choose to revoke or not to
renew the charter based on any of the following...”).

9
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(d) the likelihood that the party failing to perform or to offer to perform will
cure his failure, taking account of all the circumstances including any
reasonable assurances; o
(e) the extent to which the behavior of the party failing to perform or to offer
to perform comports with standards of good faith and fair dealing.
While a commercial lease and a charter school application are substantively dissimilar, the
application of the definition of materiality from § 241 to the charter school is appropriate, and is
otherwise consistent with the holding in James Academy,” supra.
The Curriculum

MMBA argues that the Board erred in revoking its charter based on the unaligned portions of
MMBA’s curriculum. MMBA points to the fact that the Board “all but admitted™ that the curriculum
was aligned as of the 2009 hearing, and identifies subjective assessments in the Board’s findings,
such as the lack of rigor in the classroom and the inadequacy of library resources. MMBA argues
that the Board’s initial approval of the curriculum precludes the Board’s subsequent holding that the
curriculum did not align with state standards. Finally, MMBA argues that by meeting AYP in 2009,
MMBA demonstrated that its curriculum was sufficient.

MMBA further argues that requirements of rigor and adequate lil;rary resources do not come
from the charter and therefore amount to subjective determinations by the Board in violation of the
foundational document. The court agrees that if the Board’s findings rested merely on subjective
assessments, the decisions would suffer from a lack of substantial evidence and be susceptible to
reversal. However, in addition to finding that the curriculum lacked ri gor® and that the library lacked
sufficient resources, the Board found that the curriculum was not properly aligned, a finding

supported by substantijal evidence. This court will sustain a s¢hool district’s holding when a

reasonable mind would accept the evidence supporting the decision. The District’s comprehensive

2In James Academy, the Supreme Court of South Carolina held, in pertinent part, that a charter school applicant’s
failure to secure a facility meeting the terms of the charter constituted sufficient grounds for the sponsor to hold that
the charter had not met the terms of the agreement and therefore was not authorized 1o operate a charter school. 376
S.C. 293,299, 657 S.E.2d 469, 472. The Supreme Court stated, in reference to the discrepancy between the
specifications of the building in the charter and the actual facility, “A material revision of the terms of the agreement
requires the approval of both parties.” Id. The Supreme Court did not discuss materiality under the statutory
provisions for revisions of a charter or revocation of a charter.

* The Board did not pull the word “rigor” out of thin air. The charter promises “to provide our students with a
rigorous and challenging curriculum that would ensure mastery of basic skills and concepts.” (R. at 341).

10
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review of MMBA revealed evidence of a misaligned curriculum, and MMBA has not refuted the
evidence supporting the Board’s holding.

The charter states that Core Knowledge would promote the South Carolina standards for
curriculum and serve as a template for correlating to state standards. (R. at 338, 342). By the very
terms of the charter itself, the District agreed to sponsor MMBA with the understanding that the state
standards would take precedence in the classroom. The District did not endorse MMBA’s use of
Core Knowledge as a stand-alone curriculum. The District merely approved the use of Core
Knowledge as a template. The mere fact that ten other schools in South Carolina may use Core
Knowledge as a template reveals nothing about curriculum alignment at those schools, and therefore
this fact does not render the District’s initial approval of MMBA'’s use of Core Knowledge and the
District’s subsequent disapproval of MMBA’s alignment incongruent. MMBA indicates in its brief
that it augmented its curriculum with additional materials; however, the District’s review revealed
inadequate alignment even when it considered supplemental materials in use. (R. at 211-231).

The argument that the District should not have approved Core Knowledge in the first place
also misses the point because the overarching basis for the Board’s finding of a lack of alignment
stemmed from MMBA’s failure to update its curriculum in tandem with updates in state standards.
MMBA had a duty to update its curriculum to match state standards. MMBA'’s charter stated that
the curriculum would adhere to and even surpass state standards. (R. at 383, 341, 342). The
District’s comprehensive 2009 review concluded that English and Language Arts (ELA) was aligned
to 2006 standards, that Science was aligned with 2000 standards, and that Math was aligned with
outdated standards. Thérefore, at the time of the District’s review, MMBA taught its students using
the wrong standard in violation of its charter agreement.

Finally, the fact that MMBA made AYP in 2009 does not cure the error of using an unaligned
curriculum from 2005 through 2008. The tangible recipients of the benefit of MMBA’s promise of a
properly aligned curriculum were its students who failed to receive instruction under a properly
aligned curriculum from 2005 through 2008. As to the materiality of the breach, MMBA s failure to
reach its performance goals from 2005 through 2008 demonstrates that students were “deprived of
the benefit which (were) reasonably expected.” The result might be dlifferent if MMBA had only

used a misaligned curriculum for only a short period of time, with a reasonable chance of curing the
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defect in curriculum by way of remedial instruction. However, the court can find no way for MMBA
to cure three years of improperly aligned instruction.

Teacher and Staff Qualifications

MMBA argues that the Board erred in relying on evidence of the lack of MMBA’s teacher
and staff qualiﬁcations. Specifically, MMBA argues that its hiring of one Special Education teacher
instead of the two Special Education teachers required by the charter was not a material violation of
the charter. It also argues that the Board erred by finding that its one Special Education teacher, Ms.
Elsie White, failed to meet the qualification requirements of the charter. Finally, it argues that the
Board erred in finding that its principal, Gerald Jenkins did not meet the requirements of the charter.

MMBA explains in its brief that it only hired one Special Education teacher because it only
met approximately half of its student population goals. The charter required two Special Education
teachers in contemplation of student population of 200 students, but only enrolled 115. While this is
a plausible explanation for MMBAs decision to hire only one Special Education teacher, it fails to
address the Board’s findings that the teacher failed to meet the qualification requirements of the
charter. :

As to the Special Education teacher’s qualifications, MMBA argues that the Board erred in
finding that she was not properly qualified in accordance with the charter. The charter application
states that “all special education teachers will meet the certification requirements of the No Child
Left Behind Law.” (NCLB) (R. at 352). Section 6319(a) of the NCLB mandates that after 2002, all
teachers must be “highly qualified” as defined by the Act. Under NCLB, a teacher who is “not new
to the profession” is highly qualified if she 1) holds a state certification or passes a state licensing
exam, holds a license to teach and has not had a license revoked, and 2) has a bachelor’s degree and
has either passed a rigorous state test in basic curriculum, or demonstrated competency in fhe
academic subjects she teaches by passing a rigorous state certifying exam in those‘ topics or
completing either an academic major, coursework at least equivalent to an academic major, a
graduate degree, oradvanced certification or credentialing in those subjects.* 20 U.S.C. § 7801(23).

Alternatively, a teacher who is not new to the profession can hold a bachelor’s degree and pass a

high objective uniform State standard of evaluation (HOUSSE) to attain “highly qualified” status.
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The record establishes that Ms. White has a master’s degree in special education, and is
certified as a special education instructor. There is no evidence that Ms. White is certified in the
academic subjects in which she teaches or is otherwise highly qualified in accordance with the
provisions of § 7801of the NCLB. The charter indicates that she does teach academic subjects,
providing that “[o]ne of the Special Education Teachers will have a lighter class load so that he/she
can handle all records of students with special needs on a daily basis.” (R. at 343).. Because Ms.
White actually teaches academic subjects, this precludes her from being classified as highly qualified
under 34. C.F.R. § 300.18(b)(3), which relaxes the qualification criteria for a Special Education
teacher who does not actually teach a core academic subject. MMBA has bointed to no evidence in
the record indicating that Ms. White is highly qualified under NCLB and therefore under the charter.

As to the materiality of this violation, the charter, state law, and fedf:ral law all required the
Special Education teacher to meet a technical definition of highly quafiﬁed, Teacher credentialing
standards exist for the benefit of the students, so the benefit the school district and its students
reasonably expected was to have a Special Education teacher who met the required standards. The
district and its students were deprived of that benefit, cannot be compensated, no cure of the failure
is available, and neither MMBA’s good faith or expected forfeiture outweigh the damage done by the
violations of the charter. Substantial evidence supports the Board’s finding that the violation was
material.

MMBA also argues that the board erred by holding that its director, Mr. Gerald Jenkins, did
not hold the credentials required by the charter. The charter application held that the director “[m]ust
hold current South Carolina Teaching Certification or Administration Certification; Trained in South
Carolina’s Teacher Evaluation Program (ADEPT); Experience as supervisor or department
chairperson.” (R. at 543). The Director does not hold a teaching or administration certification.
MMBA explains this by pointing to language underneath the list of qualifications for the
administrative and teaching staff, which reads, “Either the director or the administrative assistant
must hold current South Carolina certification in administration or have at least one year of

experiehcc in the field of school-based administration.” Id. MMBA argues that the latter language

* This is an intentionally general explanation of the definition of “highly qualified” under NCLB.
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qualifies the first, and that Jenkins meets the requirements of the qualifying language. The court
rejects this reading of the charter. The plain language of the charter requires the Director to have a
teaching or administration certification. The latter languagé adds a requirement that either the
Director or the Administrative Assistant must hold current South Carolina certification in
administration. This is a separate requirement from the requirement that the Director have either a
teaching or administration certification.

Special Education Reporting

MMBA argues that the Board erred in revoking MMBA’s charter based on violations of
special education reborting re(iuirements. The Indivjduals with Disabilities Education Act (IDEA)
requifes that special education students and their parents receive progress reports on the student’s
individualized education program (IEP) goals at least as often as general education students receive
progress reports, or as otherwise directed by the student’s IEP. 20 U.S.C. § 1414(d)(1XA)()(T).
The Board’s review revealed “numerous inconsistencies in providing student IEP progress reports
and at least one situation where no progress report had been developed for a student whose IEP
required progress reporting every 4.5 weeks.” (R. at 14, 128-132).

MMBA did not directly contest the inconsistencies. Rather, it submitted affidavits of the
parents of épecial education students in which the parents stated they had “regularly received
progress reports and updates regarding our child.” (R. at 1114-1121). These affidavits do not
disprove the Board’s finding that MMBA’s reporting did not comply with federal law. MMBA
argues that the discrepancies cannot be material because the District did not notify MMBA about
the failures earlier than at the comprehensive review of the school. MMBA states that the
District should have raised the issue during the course of the statutorily required -annual reviews.
This_ court rejects this argument. The Board was not required to notify MMBA that violating the
law would result in revocation of its charter, as this is state faw. Section 59-40-110(C)(4) states
that a sponsor must revoke a charter if it determines that the school has “violated any provision
of laW from which the charter school was not speciﬁcally exempted.” Materiality plays no role
in this statutory ground for revocation, which is plain and uhequivocal.

Academic Progress

MMBA argues that the Board erred in holding that MMBA did not make reasonable progress
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towards student achievement goals. Section 59-40-110(C) states that “A charter must be revoked or
not renewed by the sponsor if it determines that the charter school ... failed to meet or make
reasonable progress, as defined in the charter application, toward pupil achievement standards
identified in the charter application.” In its order, the Board found that MMBA failed to meet
performance objectives for five years. MMBA argues that the Board miscalculated its adequate
yearly progress (AYP), and that it made reasonable progress towards its goals as outlined in the
charter.

According to the charter, MMBA's entire student population as well as each specific
subgroup would meet South Carolina’s adequate yearly progress (AYP) goals. South Carolina
has established a series of intermediéé goals along the road to reaching 100 percent proficiency
in all areas by 2014 as required by NCLB. (R. at 671); 20 U.S.C. § 6311(b)(2)(F). MMBA’s
charter school application adopted South Carolina’s intermediate goals- in accordance with S.C.
Code Regs. § 43-601(IM)(E).® The intermediate goals under the charter were that:

At the end of the school year 2003-2004, the number of students in our school

meeting standard will increase by 20.6 percent in ELA and 21.15 percent in Math

after our first year of implementation. After the first year, the number of students

meeting standard will increase by the same percentage every three years until the

school year 2013-2014, when 100 percent of students will be meeting standard

(scoring proficient on PACT).

(R. at 673). The percentages identified by the board mirror South Carolina’s AYP intermediate
goals for elementary schools, as shown by a chart in the record. (R. at 671).

The Board found that from 2005 through 2008, MMBA s did not make adequate progress as
defined in the charter. Specifically, it found that MMBA'’s elementary students meeting standard
increased by 8.5 percent in ELA and 12.7 percent in math, and that MMBA’s middle school students
increased by 7.7 percent in ELA and .2 percent in math. (R. at 16, 102-03).

MMBA argues on appeal that the Board miscalculated MMBA’s student progress

5 “Each State shall establish a timeline for adequate yearly progress. The timeline shall ensure that not later than 12
years after the end of the 2001-2002 schoo! year, all students in each group described in subparagraph (C)(v) will
meet or exceed the State's proficient level of academic achievement on the State assessments under paragraph (3).”
¢ “The application must include a description of the charter school's plan for evaluating pupil achievement and
progress toward accomplishment of the school's achievement standards. ... The timeline must identify the expected
yearly progress toward meeting the school's long-term performance 