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impeachable offenses. I think that's all I have for the
moment.

THE COURT: All right. What about -- is the defendant on
bond?

MR. MEETZE: No, Your Honor.

THE COURT: He's not on bond? Okay. All right.
Anything from you at this time, Mr. Meetze?

MR. MEETZE: No, sir, Your Honor.

THE COURT: All right. Two o'clock.

MR. MEETZE: Sure.

MR. RICHARDSON: That’s fine.

(WHEREUPON, there was a break in the broceedings from

12:59 p.m. until 2:07 p.m., after which the proceedings

resumed as foliows.) |

THE COURT: All right. Is the State ready to proceed?

MR. RICHARDSON: Yes, sir. )

THE COURT: Is defense counsel ready to proceed?

MR. MEETZE: . Yes, Your Honor.

THE COURT:} All right.

MR. RICHARDSON: Your Honor, first, if it please the
Court, we'll do.the Jackson v. Denno hearings. The State
would call Mark Happ to the stand.

THE CLERK: Please place your left hand on the Bible and
raise your right hand. Do you swear the testimony you give in

this case will be the truth, the whole truth, and nothing but

- -24-
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MARK HAPP - DIRECT BY MR. RICHARDSON _

the truth, so help you God?
THE WITNESS: I do.
THE CLERK: Please be seated and state your full name for
the record.
THE WITNESS: Mérk Richard Happ. \
MARK HAPP, being first duly
sworn, testified as fol;ows:

DIRECT EXAMINATION

N

BY MR. RICHARDSON:
Q: All right. Officer Happ, back on November 12th, 2014, did
you respond to a call at the transitional shelter or homeless

shelter on Jarrett Street here in Florence?
\

A: Yes, I did.
Q: And what was the nature of that call?
A: I responded to a stabbing call.

Q: Okéy. When you arrived, did you -- who did you speak
with?
A: I believe -when I first arrived I spoke with the

responding officer, Officer Cantey. Jimmy Cantey.

Q: Okay. And was ‘a suspect already in custody at that
point? |

A: Yes, he was.

Q: All right. Was that Melvin Durant?

A: It was.

Q: And what did you then do with Mr. Durant?

-5 -
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MARK HAPP - DIRECT BY MR. RICHARDSON

A: When I responded, I was the corporal on-duty, the
supervisor. And so to allow Officer Canfey to proceed with
his investigation and speak to witnesses and tbat kind of
thing, I ﬁad transferred custbdy to me and placed Mr. Durant
in fhe back of my police car and stood by with him while the
investigation was taking place. )

Q:  Okay. And this -- where you were located -- that was. in

Florence County, city of Florence?

A: City of Florence on Jarrett Street --
A
Q: Okay.
A: -- was the incident location.
Q: All right. So when you had Mr. Durant in your custody

there near your car, did you have an opportunity .to speak with
. ) N

him?
A: I did.
Q: Okay. And.was that memorialized on your DVR?
A: Yes, it was. .
e
1Q: Okay.. And I want to show you what has been marked for

identification only as State’s 1 and ask if you can ID that?

A This is a CD of.the audio from my digital voice recorder.
Q: Have you reviewed the contents of that very disk?

A: Yes, 1 havei

Q: All right. And is the contents of this disk a true and

accurate representation of your conversation with Mr. Durant

on the evening of November 12th, 20147

-6 -
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MARK HAPP - DIRECT BY MR. RICHARDSON

A: Yes, sir, it is.
Q:  All right. | :

MR. RICHARDSON: Your Honor, I'd ask to put this into
evidence for the purposes of this hearing only at this time
and publish it to you.

.THE COURT: All right.

MR. MEETZE: No objection,.Your Honor.

THE COURT: All right. Go ahead.

(WHERéUPON, State’s Exhibit Number 1, an audio CD, Was

played in open court, not transcribed herein, after which

the proceedings resumed as follows.)

MR. RICHARDSON: All right.

BY MR. RICHARDSON:
Q: Corporal Happ, you menfiqned at the beginning of that
tape that Mr. Durant was in custody and you read him Miranda

warnings; 1is that correct?

A: I did.

Q: Did you read those off a card or by memory or how did you
do that? |

A: Off my Miranda card.

Q: Okay. And you keep that with you all the time?

A: I do.

Q: All right; And he acknowledged that he understood the

rights you presented to him?

A: That is correct.

27-
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- MARK HAPP - DIRECT BY MR. RICHARDSON

Q: Okay. At any point in time during that night, did he ask
for an attorney to be present?

A: Not in my presence. N

Q: . Okay. Where were you exactly located when you weré

talking to him on this tape? Not in the car, but somewhere

near your car?

A: | Right next to my police car.
Q: Okay.
A: I believe they had walked him out from the back of the

shelter around to the front where I was parked. Then I took

custody of him from Officer Cantey.

Q: Okay. Was anybody else around you when you were talking
to him? L
A There were people, police officers, coming and going.

There were several county officers there as well for é time,
butvI don't remember who they Qere.

Q: Okay. But nobody kind of engaged with y'all staﬂding
there observing you talk to him?

A: No, no.

Q: All right. Was there anyﬁhing about his physical
condition or your perception of his mental condition that gave
you any pause with respect.to him knowing what he was doing
there talking to you?

A: No.b

Q: Okay. So he seemed responsive to the questions you asked

-28 -
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MARK HAPP - DIRECT BY MR. RICHARDSON

him?
A Yes.
Q: Okay. At any point in time, did he ask you to terminate

the conversation, that he didn't want to talk to you anymore?
A: No, he did not.
Q: He had just been placed into police custody at this

point; right?

A: That's correct.

Q: Okay. A few minutes prior?

A: That's correct.

Q: Did he appear to be in need-of any.sort of medical

attention or anYthing at that point in time?
A: No.

Q: I noticed —- it's sounded like on the tape that you were

in the process of or trying to adjust handcuffs or something

of that nature. Is that accurate?
A:  Yes. By my recolléct;on, I think I had mentioned:a
deputy’s name in there. I think some county officers

responded with the initial responding officer, Cantey, at the

time and I believe one of the deputy’s handcuffs was on him

when I took custody, and I swapped his handcuffs out so he -

could leave and put my own handcuffs on thg defendant.

i

Q: Okay.
A: That's what I was doing.
Q: Did you do anything off tape to pressure,'threaten,:

-9 -
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MARK HAPP - DIRECT BY MR. RICHARDSON

coerce Mr. Durant into speaking with you that evening?
i No. o ' | .
Q: ~ So is what we heard on that tape kind of the beginning of
your interaction with Mr. Durant that evening?
A: That's correct. 0
MR. RICHARDSON: Okay. Please answer any questions Mr.
Meetze may have for you.'
THE COURT: Mr. Meetze?

MR. MEETZE: Thank you. May it please the Court.

CROSS-EXAMINATION

BY MR. MEETZE:
Q: How long had you been there when -- prior to taikiﬁg with

Mr. Durant?

A: I belie&e it was not too ldng after I roiléd up thét they
bfought him'arbund the front. So I would éay within a few
minutes.

Q;- _You weren’t the first person --

A: I was not the.first -~

Q: -~ to respénd?
1A - officer from the City éf Florence on scene, no.

Q: There were‘alfeady officers there? Had you had an

opportunity to speak to any of the responding officers prior
to speaking to Mr. Durant?
A: I don't recall having a long conversation. From what I

understand -- remember of-it, you know, Officer Cantey and

~30 -
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MARK HAPP - CROSS BY MR. MEETZE

whoever else was there -- I couldn't tell you right now, but
they did -- they brought him around from the back of the
shelter. I was parked out front. There may have been a

conversation between myself and Officer Cantey af to can you
—— can I put him in your car while I continue the
investigation? That's what I recall happened.

Q: And they put him in your car you said?

Ag Yeah.

Q: All right. ‘ ‘ !

A: - Yeah. Because I mean -- I'm sorry. Yes.
Q: I'm sorry. Go ahead.
A: Officer Cantey brought him already in custody, already in

handcuffs, around to the front of the building where I was
parked on the street and, you know, wanted to be able to

continue the investigatién and go inside and talk to witnesses

|and that kind of thing. So I don't know . if I volunteered or

he asked me if I could, but that's what happened;

Mr. Durant was.placed in my custod& while he continued
the investigation. Per policy, you know, I searched him
before I put him in the éar and everything and read him his
Miranda, but that occurred jusf_dutsidé'the vehicle. Then he

was placed in the car.

Q: You had gotten -- you were called to the scene; correct?

You got a radio dispatch of some kind?

A: I don't know if I specifically was dispatched because I'm

~3] -
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MARK HAPP - CROSS BY MR. MEETZE

a supervisor; so I don't necessarily get the actual dispatch
calls. Probably the unit assigned to that district, butAthat
would be something that I would typically réspond to as a
supervisor. But I couldn't tell you how far away I was coming
from, but I didn't get: there first.

Q: Gotcha. ©Now, in talking to Mf. Durant, you could tell
that he had been drinking?

A: That was my impréssion.

Q: All right. And thefe wés another -- of course, you're a
trained law enforcement offiqer and you've reached supervisory
level; is that correct?

A: Yes, sir.

Q: So obviously as a law enforcement officer, you —-- through

‘| experience, much experience, you can recognize somebody that

has been drinking; correct?
A: That's correct.

Q: . And you could recognize somebody that's been drinking to

|a point where they're intoxicated? v

A:  That's correct.

Q: And in this casé, Mr. Durant had been drinking to that
level? Thét would be your observation?

A: 'I know he had been drinking. Yog_know, I could tell that
5is words were slurred'when he spéke, 5ut I didn't do any kind
of testing to éay what his level éf intoxication was. I

didn't have any prior experience with him, but I could tell he

370 -
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MARK HAPP - CROSS BY MR. MEETZE

had been drinking.

Q: All right. But it's certainly.possible he could've been

to a level of being intoxicated?

A: Oh, absolutely.

Q: Okay. And, you kﬁow, I think in the statement he géve to
you he referenced to being at 413; is that right? .

A: Correct.

Q: And that's an address on Church Street?
A: Correct.
Q: And that's a reference to a location that he had been

drinking; is that right?

A: I believe that's what he told me, yeah.

Q: Okay.

A: Something about doing shots.

Q: But’you had not had-a chance to speak really with other

officers that had ‘already been there and had already been
investigating the matter? Like you said, you got there and
within -- with%n just a couple minutes you were talking with
Mr. Durant?
A: Correct.
0:  Okay. L
‘MR. MEETZE: I don't have any further questions, Judge.
MR. RICHARDSON: Your Honor, with respect to that
statement, I don't have any additional questions for him.

There was a second statement that was provided in his vehicle,

233 -
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MARK HAPP - REDIRECT BY MR. RICHARDSON

but taken by Investigator Wynn. And I didn't know if you
wanted me to split up. |

I can -- I intended to ask this officer some preliminary
gquestions about, you know, the video emanating from his
vehicle even though he wasn't the one doing the statement. I
probably should've done it all at cone time, but I would like
to, 1f the Court wili allow, ask him some questions about the
second statement,  just camera equipment in his car and that
sort of thigg. |

MR. MEETZE: Judge, I don't have an objection to that.
I'1l just Say from a 'standpoint of any argument that I make I
would prefer to make it after the Cour£ has seen all of the
statements. that the Staﬁe intends to admit and all that.

THE COURT: Okay. Go ahead, Mr. Richardson.

MR. RICHARDSON: Thankbyou, Your Honor.

REDIRECT EXAMINATION

BY MR. RICHARDSON:
Q: All right. Corporal, I want fo show you -- beere I do

that, you had your car there; correct?

A: That is correct.

Q: And eventually you put Mr. Durant in your vehicle?

A: That is correct.

Q: And.as Mr. -- excuse me. Is your vehicle equipped with

an in-car camera-?

A: It was.

23 -
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MARK HAPP - REDIRECT BY MR. RICHARDSON

Q: And is it one of those that can turn around in the car
and face the occupants and record audio?

A: Yeah. It actually has two -- two cameras, one thaf faces
forward and you can sw;tch back and forth. You don't have to
actually turn it around, but it has a backseat view as well.
Q: And at scme point, did you leave Mr. Durant in the car so
that Investigator Wynn could speak to him?

A: I did. i

Q: All right. Now I'm going to show.you -- and after

Investigator Wynn spoke to him, did you then get back in your

car and speak with Mr. Durant --

A: I did.

Q: -- to some extent?

A:  Yes, I did.

Q: Okay. I'm going to show you what's marked as Staté’s 2

for identification. If you could, take a look at.that. And

do you recognize it?

A: I do.

FQ: And what is 1it?

A: That would be the disk containing my in-car Video and
audio.

Q: Okay. And does fhis disk contain a true and accurate

representation of what you recall taking place in your car
that night? .

A: Yes, it does.

35 -
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MARK HAPP - REDIRECT BY MR. RICHARDSON

Q: All right. And when Investigator Wynn was talking with
Mr. Durant, were you standing rightfthere or had you walked
off?

A: I typically don't stand over the shoulders of an
investigator whén they're questioning a suspect. So I had
walked a short distance away, but I wasn't -- wasn't within
earshot of what they were Saying.

Q: dkay. "

MR. RICHARDSON: I think that's all the questions I have
for you with respect to the in-car.

THE COURT: All right. Mr. Meetze?

MR. MEETZE: I don't have any questions, Your Honor!.

THE COURT: Sir, you may'step down. Thank you.

THE WITNESS: Thank you, Your Honor.

MR. RICHARDSON: 1I'd call InvestigatorbHoward Wynn.

THE COURT: All right.

THE CLERK: Sir, if yoquould, please place your left
hand on the Bible ‘and raise your right hand. Do you swear the
testimony you give in'this case will be the truth, the whole
truth, and nbthing but the truth, so help you God?

THE WITNESS; Yes, ma'am, I do. A

THE CLERK: Pleaée be seated and state your full name for
the record. |

THE WITNESS: Howard Wynn.

HOWARD WYNN, being first duly

- 36 -
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HOWARD WYNN - DIRECT BY MR. RICHARDSON

sworn, testified as follows:

\

DIRECT EXAMINATION

BY MR, RICHARDSON:

Q: Investigator Wynn, were you the on-call investigator for
the Florence Police Department on November 12th, 20147

A: Yes.

Q: And did you have an opportunity to respond out to the
homeless shelter on Jarrett Street?

A: Yes, sir.

Q: “For a call? And was that the same stabbing incident

Officer Happ just testified about?

A: ‘-Yes,vsir.

Q: When you arrived on scene, what did yéu do when you got
there? |

A:  When I first pulled up, fhe first. person T met with was

Corporal Happ.
Q:  Okay. And what was the purpose of that meeting?
A: He pretty much briefly told me what he had, what they was

dealing with.

Q: All right. So you got kind of a lay of the land, so to

speak?

A: Yes, sir.

Q: And did you have an opportunity to interact wiﬁh Mr.
Durént?

A: Yes, sir, I did.

237-
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HOWARD WYNN - DIRECT BY MR. RICHARDSON

Q: When you first saw him, where was he located?

A: In the back seat of Corporal Happ's patrol car.

Q: All right. And did you take a statement from him at that
time?

A: Yes, sir.

Q: Okay. And I'll show you what's been marked as State’s 2

for ID. Have you reviewed the contents of that disk?

A: Yes, sir, I have.
Q: And what is it?
A: - It's -a video <- an in-car video camera of Officer Happ's

patrol car and .where' I conducted my-interview with Melvin
Durant.
Q: All right.‘ ig this a true and accurate repfesénpation of
whaﬁ-happened'ﬁha£‘evening? |
A: Yes,'sir; |
Q: All right.
| Mﬁf,RICHARDSON;.AYour Honor; I'd like to enter this as ah
-- into evidence for the purposes'Qf this‘hearing'onlyband
publish it to>y§u now.
. THE COUORT: <All right. Mrr-Meetze?
MR. MEETZE: ‘No objection, Your Honor.
THE COURT: All right. o o
‘MR. RICHARbSON: And, Your Honor, befdre we sfart, the-
video itself is about 3Q minutes long, but the first 13

minutes is by my recollection basically Mr. Durant sitting in

38 -
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HOWARD WYNN - DIRECT BY MR. RICHARDSON

the car by himself most of the time with not much going on.
So I would intend.to play beginning at the 13-minute mark
through I think like the 33-ish minute mark is when it ends.
MR. MEETZE: That's no problem, Your Honor.
THE COURT: All right. Go ahead.
(WHEREUPON, State’s Exhibit Number 2, in-car video, was
played in open’couft, not tranécribed herein, aftef which
tHe,proceedings resumed as follows.)
BY MR. RICHARDSON:
Q: Investigator Wynn, was that interaction you had on.the
videotape there the complete interaction you had with Mr. .
Durant thatvnidht?
A; Yes, sir.‘
Q: All right. So did he appear to be to a ievel of
intoxication or have any sort of physical or mental issues
that you perceived that would have givenv;— that wQuld have
given you pause.as far as speaking with him and getting a
statement from him that night?
A: No?
Q: Did he appear to you to ﬁnderstand the nature of your
questions and provide valid responses to yog?
A: Yes, sir.
Q: Okay. When you came up to -- you said when you came up,
he was already in the back of the patrol car?

A: That's correct.
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HOWARD WYNN - CROSS BY MR. MEETZE

Q: All right. . :

MR. RICHARDSON: I believe that's all the questions I
have at this time.

THE COURT: Mr. Méétze?

MR. MEETZE: Thank you, Your Honor. May it pleasé the
Court. |

CROSS-EXAMINATION

BY MR. MEETZE:
Q: Investigator Wynn, you talked to Mr. Durant that night

obviously face-to-face?

A Yes, sir.

Q: And you reviewed that video_thatvwas just played in court
prior to coming here today; correct?

N i ;
A: Yes, sir.

'Q: And, of course, we just ali saw it right ﬁere; is that
‘Vfight? . .

A: Yes, sir.

Q:  And it'sAcleér that Melvin Durant 1is uﬁder'the\influénce

of alcohol during that conversation; correct?

A: Yeah.. He did .consume alcohol. Yes, sir.

1.0 Right. Now, obviously he wasn't tested and it's one

person's opinion versus another as to any level of

intoxication, but in listening to him talk, he certainly has

1what you-have been trained to recognize as cues for

intoxication; correct?
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HOWARD WYNN - CROSS BY MR, MEETZE

A: Yeah He did have slurred speech.

Q:  Throughout the whole video?

A: Yes.

Q:  Okay. Now, when you first started talking with him, you

went over his Miranda rights; correct?

A:  Yes, sir.

Q: And initially he said he did not want to talk to you;
correct?
A: He said no. If -- if memory serves me correctly and off

the video, he said no.
Qf Right. And that was -- no was-in response to would you

like to talk to me now or would you like to answer questions

and he said no and then you -- is that correct?
A: He did say no. Yes, sir.
Q: Right. And then you responded -- after he said no, you

continued speaking to him by saying you don't} sort of with an

inflection in your voice as if --

A: Yeah.
0Q: As if it would be a question; correct?
A: I did ask him something or I told him something to make

sure he understood what I was reading to him.

Q: Right. And what you told him was -- you said -- when he

|said no, you said you don't? 1Is that -

A: It's possible.

Q: —-~ correct?
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HOWARD WYNN - CROSS BY MR. MEETZE

A: It's possible.

Q: Okay. Well, we just listened to it. You don't recall

|whether that's what you said or not?

A: No, I do not.
Q: Okay. And after that, hé‘again said no, but he continued
talking at that.point in time and he eventually in that string

of interaction with you said he would answer your questions;

correct?
A Yeah, something to that effect. Yes, sir.
Q: - Okay. That -- you ~-- were you —-- you weren’'t the first

officer to arrive on the scene?

A:  No, sir, I was not..

1Q: . And you were not -- was it Officer.CanteyAthe:first

officer on the scene or do you know?

A: I -— I ha&e no .idea.

Q: Was:Officer Cantey there before you goﬁ there?

A; Yes. He was there before I got there.

Q: So he had been conducting an investigation prior to you

gettingbthere?

A: Yes, sir.

Q: And you werévthé on-call investigator on this evening?‘
A: Yeéﬁ sir, I was.

Q: And when you arfivéd, you were the only investigator
there?

A: There was a crime scene invest -— detective also on-call.
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HOWARD WYNN - CROSS BY MR. MEETZE

Q: Okay.

A: And  he later responded to the scene, but as far as a

lcriminal investigator, yes, sir, I was the only one.

Q: Okay. And when you got there, you spoke to the other
officers that had responded prior to you; correct?
A: The officers I spoke with was Corporal Mark Happ and

Jimmy Cantey.

Q: Okay.
A: Those were the only two officers I spoke with.

Q: And that was to get an understanding of where things were
in the investigation; correct?

A: Yes, sir.

Q;: All right. Now -- but once you’re there, you take over

as sort of the lead investigator; correct?

N

|A: Yes.

Q:' Okay. As part of ydu investigating, you speak to the
officers that were there, like you just said. You review
their reports and all of that; correct?

A: No. I don't review any reports.

Q: Did -- when you spoke with Officer Cantey when he got
there -- when you got there, did he tell you that both parties

were extremely intoxicated?

¥

A I don't recall him saying whether they was extremely
intoxicated or not. I do know both of them consumed alcohol.
Q: Okay.
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HOWARD WYNN - CROSS BY MR. MEETZE

MR. MEETZE: 1I'beg the Court's indulgence.

THE COURT: Yes, sir.

MR. MEETZE: May I approach the witness, Your Honor?
THE COURT: Yes;

MR. MEETZE: All right.

BY MR. MEETZE:

Q: Do you recognize these documents?

A: Yes. That's the incident report.

Q: And that's documents commonly uSed with your office?

A: Yes:

Q: Who did that incident report?

A: Cantey. |

Q: And.how many pages is that incident report?

A: Tﬁo. ) S v .

Q: All‘right. On the second page about three lines from the

bottom towards the end, the sentence that starts with the word

both, whét does that sentence iﬁdicate?
MR. RICHARDSON: Your Honor, i think this probably calls
for hearséy.
THE COURT: I'm going to allow it.
MR. RICHARDSON: Okay.
THE CCURT: Right now.
BY MR. MEETZE:
A: Yeah. It says boté parties involved were extremely

intoxicated at the time of the incident.
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HOWARD WYNN - CROSS BY MR. MEETZE

Q: Okay. Now, I'll take that back from you.
A: Okay.
Q: Now, when I asked you just a second ago when you talked

to Officer Cantey if he had told you that both parties were

.extremely intoxicated, you said you did not recall; is that

correct?

A: Yeah. I said I can't recall.

Q: Right..

A: I can't say for certain, but -=-

Q: Bﬁt it is in his incident report; correct?
A: Yes, it is. /

Qf So it's certainly possible that he did --
A: Yeah, it's'possible.

Q: ~-~ inform that to you?

A:" - Yes, sir.

Q: Okay.

MR. MEETZE: I don't have any further quesfions, Your
Honor. |

THE COURT: Mr. Richardson, anything else?

MR. RICHARDSONE No redirect.

THE COURT: Sir, you may step down. . .

MR..RICHARDSQN:' That'é all our witnesses for this
hearing.

THE COURT: All right. Mr. Meetze?

MR. MEETZE: Your Honor, we would ask that these’
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statements be excluded.

The first statement that we heard today, Your Honor, I
would ask that it be excluded based gn evidence that Mr.
Dufaht was extremely intoxicated to a point where he was not
capable of a free and &oluntary waiver of his Miranda rights
and fully understanding those rights at the time he was
questioned. | |

With regards to the second statement, Your Honor, I would
iﬁclude the same argument with régards to the intoxication,
but I»would'add that Mr. Durant, wheh asked if hevwanted to be
questioned after hea?ing Miranda rights,-said~n§-and at that
point. the questioné did not stop and- they are subposed to at
thét point in time.

OfficerIWynn -- Investigator Wynn kept on ta;king With.
him until eventualiy he did say that he wﬁuld answer
questions, Those are my arguments with regards to the

statements in general.

Your Honor, in the video that we just watched, I .would

also add if the Court believes that in general they are

admissible,.l would say towards tﬁe end when Officer Happ gets
back ih his car, -he has further.conversation with Mr. Durant.
Some of that‘coﬁversatioh -- a good bit of that éqnversation
is régards'to evidence iﬁ the case that was not seen or
perceived by.Officer Happ; which I think would be hearsay,  and

would certainly say that that part with Officer Happ when he's
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talking about the witness saw you carrying the knife and
whatever else he said, those of that nature, that that part
would be inadmissible if in general the Court finds that the
statements themseives are admissible.

THE COURT: Mr. Richardson?

MR. RICHARDSON: Your Honor, to state the intéxicétion
point, I don't believe evideﬁce of intoxicétioﬁ makes. the
stétement per se involuntary. I think you have to look at it
on a case-by-case basis, the specifics of the case.

In this particular one, he indicated té law enforcement
that he undefstood his Miranda rights. He agreed to spéak
immediately with Corporal Happ in the first audio or the first
clip we heard. He denied any involvement.in the activities
that evening and stuck with that sto;y. He did admit to
having a knife earlier in the déy, which he said fell out of
his pocket. And of course, that statement was rather brief.

Then with respect'to Investigator Wynn’s interaction with
Mr. Durant, he did initiaily say no, but in the éame stream --
I mean it's pretty much the same sentence, basically a run-on
sentence, aﬁd they're talking over one another as I.recail ét
one point or very close to‘it, but he does agree without any
sort of provocation or anything like that to talk with
Investigator Wynn about the case and on they went from there.

Similarly, he denied any involvement. So he -- and he

also had =- he said the knife was left at'his cousin's houée.
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So he had a different place for the knife, but still he was
distancing himself from involvement in a crime.

I think based on his ability to recognize the situation
he was in -- in fact, there was one point where he gives
Investigator Wynn information where to locate the knife and
Investigator Wynn says somethingvthat appeared to me to
indicate he was going to go check on that to try to verify thé
information and shut the door, and then Mr. Durant utters
several expletives, as if his story were about to be checked
up on.and it may not bé accurate.

But I think the content of his statement shows that he
did know what he was doing because he was providing denials
about every accusation they made at him, and I would ask that
the Court find-those statements to be voluntary.

THE COURT: What says the State with regards to the
latter portion after Corporal Happ got back in the car after
Officer -- Inveétigator Wynn talkéd to the defendant?

MR. RICHARDSON: Your Honor, Miranda is not an issue..
He's beeﬁ Mirandized twice. The intoxication thing is the
same. I think the only issue’would be with respect to the
hearsay and it reminds me of situations where you're sitting
in an interview room trying to.elicit a statement from a
suspect and you say X says'this.' Well, you know, what do you
have? So basically in an effort to elicit a statement.

THE COURT: I mean there's some case law thatfs come out,
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has it not, in the last year that says you can't do that.

Mﬁ. RICHARDSON: Well --

THE COURT: Is it not?

MR. RICHARDSON: I'm -- it may have. I'm no£ familiar
with it.

MR. MEETZE: It may have, Your Honor.

MR. RICHARDSON: But in any event, we can rédaCﬁ that .
last portion and just kéep it to the section where Wynn is
speaking with him. _

THE COURT: Tﬁere is sbme case\law. I doh;t know the
case right off the top of my.head, but there’'s some case law

that's been out within the last year that specifically

addresses that issue that says it is hearsay, as Mr. Meetze

‘has objected to. I'll have my law clerk look for it, but in

the mearitime I:want you to plan on redacting that portion.A

With regards to the remainder of the stateménts given by
the defendant, I do find that, first of all, he was in custody
for purposes of Miranda. Second of all, that the State has
provided sufficient evidence‘to show that his statement was
knowingly, freely, voluntarily given.

There . is ﬁo case law out there that I'm aware of thaf
specifically says that signs of intoxication are per se
prohibitive of the admissibility of a statement. There 1is
some case law out there which says -- US v. Pelton, 835 F.2d

1067, which was a Fourth Circuit case, and State v. Saxon,IZOl
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S.E.2d 114, which is a 1973 case, and State v. Crawley, 562
S.E.2d 683, which says that the fact that the defendant
exhibits symptoms of drug withdrawal when she confesses does
not alone render her statement involuntary.

I do not find simply signs of intoxication or some
evidence of intoxication -- that alone does not render the
statement by the defendant involuntary. Furthermore, in
viewing the tape, as well aé listening to the audio and
watching the video, the defendant clearly was appropriately

responsive to the questions that were asked of him by Officer

Happ -- Corporal Happ.

Furthermore, with the issue with regards to Investigator
Wynn reading the defeﬁdant his :ights for the second.time and
the defendaht.saying he did not want to talk, the Court finds
that the defendant continued to initiate converéagion with the
investigatof, showing a willingness to further discuss the
investigation with the officer. .

Therefore, I believe the State has provén by a-
preponderancebof the evidence that such statements arev
admissible in this situation, but your objection is so noted.

MR. MEETZE: Thank you, Your Honor.

THE COURT: Ail right. Mr. Richardson, anything further?

MR, RICHARDSON: No, sir, n@t with respect to those

findings, but with respect to the last part of the video with

Corporal'Happ, I would just plan for trial purposes to --
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THE COURT: All right.

MR. RICHARDSON: ~-- cut the video at the conclusion of

Investigator Wynn’'s --

THE COURT: Okay.

MR. RICHARDSON: -- statement.

THE COURT: All right.

(WHEREUPON, there was a pause in the proceeding as thér

Court conferred with the law clerk, after which the

proceedings resumed as follows.)

THE CQURT: Anything else?

MR. MEETZE: I don't have anything further, Your Honor.

THE COURT: All right. Anything before I bring the jury
in?

MR. RICHARDSON: Your Honor, we've gone éver the NCICs of
the two witnesses that have them in my case and I think we've
come to an agreement on what can be brought out on
impeachment. I don't know. if wevwant to --

MR. MEETZE: Like he séid, i don't know if it needs to be
put on the‘record.

THE COURT: Y'all have come to an agreement on them
though? s

MR. MEETZE: We've agreed to it.

THE COURT: As long as you've agreed to it, thét's fine.
All right?

v

All right. 1I'm going to' stand down for just a §econd.

751 -




30

10

11

12

13

14

15

16

17

18

19 -

20

21

22

23

24

25

It will a}so be the foreperson’s duty to write the verdict,
but I will give the foreperson further instructions about that
at the conclusion of the case.

Now, in order to preserve everyoné’s rights, I will give
the parties an opportunity to‘object to anything that I have
said.’  Any exception or objection to anything that I have said
to. the jury by the State?

MR.'RICHARDSON: No, Your Honor.

THE COURT: Defense counsel?

MR. MEETZE: Nothing, Your Honor.

'THE COURT: All right. Ladies and gentlemen, we will now
begin the trial of this case. The State is so recognized for
opéﬁing statement. Mr. Richardson?

OPENING STATEMENT ON BEHALF OF THE STATE

MR. RICHARDSON: Thank you, Your Honor. Mr. Meetze.

What is the value of a life? That's a.question that
We're not really allowed to answer as citizens in this country
becauée we can't take lives. People offend us all the time,
say things to get us mad, cut us off in traffic, upset us in
our homeé, all kind of things that make us mad, but we can’t
kill those people.

We can’t try to kill those peéple aﬁd that's the order of
socliety. We are a society of laws. There are federal laws,
étate laws, all kind of laws that we have to follow every day.

And not only do we have to follow them, we get benefit from

-
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them because other people have to follow them. Only in rare
circumstances are we allowed to take a life, like a self-
defense kind of situation, but this is not that.

This particular case took place' on Jarrett Street here in
the ciﬁy of Florence, Florence County, at a homelesé shelter,
ana several of the witnesses, as weil as Fhe defendant, were
livingbin that shelter back in November of 2014.

Wiley Jones, who is the victim in this case, was a
resident there, as was Melvin Durant, the defendant; Melvin
Durant, this pafkicular evening, was upset with Wiley Jones.
At some point that evening, Mr; Jones went into the restroom
at thé homeless shelter to use it. Mr. Durant followed him
into that restroom and surprise attacked him with a -knife, and
he went to town on him, opened>him up pretty good in multiple
locations on his body.

One thing keeps this case as an attempted murder instead

of a murder. One thing kept Wiley Jones alive that night.

And that was.the presence of a guardian angel, if you will, a
fellow by the name of Carl Wheeling, who was also a resident
at that shelter, and.he heard commotion coming from that
bathroom. He made a Conéciéus'decision to take a step inéide
to see what was going on and he caught the hand, the wrist, of
Melvin Durant.as he's coming down again with that knife. He
was able to hold him just long enough for Mr. Jones to escape

that bathrcom. He let Mr. Durant go. He goes'funning out
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after him.

Luckily again for Mr. Jones, when he exited the place, he
went one way and when Mr. Durant came out, he went the wrong
way. Police got there in time to prevent any further
interaction.

So the guestion you have to determine in this case is do
you bélieve beyond a reasonable doubt that Mr. Durant

attempted to murder Mr. Jones. And in order to help you

answer that question, we have -- by we, I mean the State --

have evidence to show you. That comes in the form of
testimony from witnesses.

We've got éeveral,law—enfdrcement witnesses. We've got
several witnesses from the scene that night who lived in the
shelter. We've got photographs. We'ye got some video. We've’
got some audio. We;ve got some DNA. We’ve got the weapon.

We got a bunch of stuff to show you. So we’re going to put
that all in your lap and ask you to make that determinatién.

And I believe that once you have reviewed all of the
evidence .that we have to show you and heard all the testimony
that we have to preseﬂt, you'll have more than enough to find
that Mr. Durant did-indeed attempt to murder Mr. Jones in that
bathroom that night.. Thank you. |

THE COURT:' Mr.'Meetze.

'OPENING STATEMENT ON BEHALF OF THE DEFENDANT

MR. MEETZE: Thank you, Your Honor. Good afternoon,
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ladies and gentlemen.

As I told you earlier, my name is Vick Meetze and I work
in the Public Defender's Office here in Elorence. We handle
cases in both Florence and Marion Counties and it’s certainly
my pleasure to be here today on behalf of and representing
Melvin Durant.

Now, I'm not going to rehash -- try not to rehash a lot
of what you've already heard. The dne thing I will remind you
of is that what'I'm saying to you now and what Mr. Richardson
just got through saying to you and what the judge instructed
you just a little bit ago -- nothing that we say in front of
you is evidence in the case.

So at this point in time, you've got no evidence in this

case in front of you. Certainly there will be evidence

preseﬁted and once it's presented -- once all of it is \

|presented is when you, the jurors, are able to get together

S

and deliberate and make a decision as to what happened in the
case.

Now, Mr. Richardsoﬁ has told you what he intends and
expects thé evidénce to show, but that's.all that is. Thét';
his expectation and it’s his job to get up here and tell you
that. He does a very good job. Mr. Richardson and I have

worked together on any number of cases, but that's all it is.

It's just him telling you what he expects the evidence to

show.
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Evidence will only be entered through testimony of
witnesses that get on this witness stand or exhibits that may
be presented or things of that natﬁre. So at this point in
time, you still don't have anything to:consider.

What I will tell you here is, as you've heard, in a
criminal case anybody charged is presumed innocent. That's a
principle of our law that is asbsolid as .any rock there is.
There's nothing more solid in our law than the principle of
the presumption of innocence.

So what that means is that as he sits here, fight here,
Mr. Durant is<as innoéent as anybody else in this courtroom,
and that innocence.remains cloaked around h?m until such time
as he can be proven guilty beyond a reasonable doubt, which
brings me to a second principle of law, one that you will hear
any number of times. You've heard it already, but you’ll hear
it a number of times throughout the trial and that is proof
beyond a reasonable doubt.

That's the burden placed on the State in a criminal case.
It's a very high burden aﬁd it's a very high burden for a Qery
good reason. And that is bééause in criminal court you're
dealing with-the most important thing that you can deal with
and that's people's lives, people's very liberties, and it
doesn't get any more important than that.

We’re in Circuit Court. There's two branches of‘Circuit

i

Court. One is called the Court of Common Pleas, also known as
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civil court, and then we’re in -- you have the Court of
General Sessions or criminal court, which is where we are now.

Both branches have jury trials, but in civil court the
burden of proof is different. The burden of proof in a civil
case is called by a preponderance éf the evidence. And in
reaching a verdict in a qivil case when there's a wreck,
somebodyfs ihjured, and you’'re trying to determine who's at
fault, who may be liable for those injuries, juries are -- the
evidence is presented and you think of a set of scales. 1If
once all of the evidence is presented, if the scales tilt_ever
so slightly in one party's favor, then that's the party that’
is ruled in favor.of. It's -- like I said, it's a more likely
than not.

And not that money and things like that are not
important. It certainly is, but it’s-not as important as
people's liberty. 1In civil court, typically'you’;e dealing
with injuries and damages and trying to make people whole from
financial situations wheré they lost money because they’ve had
to pay medicai bills and they’ve lost work and things like
that.’ |

- In General Sessions Court, that's not the case. Like I
said, we’re dealing with people's lives and we’re dealing with
people's very liberty, and it doesn't get any more serious
than that. It doesn't get any more real than that. And

that's why the burden of proof in a criminal case is that much
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Thank you.

more high, proof beyond a reasonable doubt.

If you think of those same scales in a case -- in a
criminal case, the State would have to present evidence and
present evidence and present evidence.to where those scales
afe tilted extremely in their favor in order for a‘verdict of
guilt beyond a reasonable doubt to be rendered. And again,
that's because of what we deal with in criminal court.

Ladies and gentleman, you're‘going to hear a good bit of
evidence. There will be -- it’s not going to -- I don't
anticipate the trial lasting véry long, but as Mr. Richardson
indicated, there could be testimony regarding DNA. There
could be testimony‘—f exhibits presented. = Certainly, you’re
going to be charged on the law and some of the laws that could
be charged to you can get somewhat technical and things like
that.

So certainly we appreciate your serviée and appreciate
your attention in this case. And -- and at the close of the
case, I'll be able to comé back 5efore YOu>and at that time
I1'1l be asking that you render a Verdic£ in .this case that
speaks the truth, and‘that would be a verdict of not guilty.

THE COURT: Mr. Richardson, call your first witness,
please.

MR. RICHARDSON: Thank you, Your Honor. We'd call Carl

Wheeling.
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CARL WHEELING - DIRECT BY MR. RICHARDSON

THE CLERK: Sir, if you’d please place your left hand on
the Bible and raise your right.hand? Do you swear the
testimony you give in this case to be the truth, the whole
truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

THE CLERK: Please be seated and state your full name for
the record.

THE WITNESS: Carl Langley Wheeling.

MR. RICHARDSON: Thank you, Your Honor.

CARL WHEELING, being first duly

sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: Mr. Wheeling, how old are you, sir?

A: I'm 61. |

Q: Okay. And what town do you currently live'in?
A: -Columbia, South Carolina.

Q: Ho& long have you been there?

A:  One year.

Q: Okay. \Baék in November\of 2014, where did you live?
A: ,Thére in the shelter, the fransitidnal shelter.
Q: Okay. And that's on Jarrétt Street?

A: That is correct.

Q: All right. Is that in Florence County?

A: That is correct. s
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Q: And is there a proper name for it? What's the -- is it
-~ 1s it called something other than the transitional shelter
or that's just what you know it as?

A: I think it's the Pee Dee Transitional,Shelter is the

formal name.

Q: Okay.
A: Yeah.
Q: So is it a place where folks who are down on their luck

or that have no place to stay will go for a period of time?
A: Yes, it is. It's a homeless shelter and what it is --

it's male as well as female and it's designed for those who

'
N~

are down on their luck, don't have a place to.stay, and they
allow you -- it gives you time to make that transition back

into the real wgrld.

Q: _Qkay. And you were a fesideﬁt there back in November --
A: .Yes,iI was.

Q: ——.of 20147

A: Yes, 1 was.

Q: And aside from being a resident, did you have any sort of

supervisdry authority or anything of that nature?

A: &It‘was never supefvisory, bﬁt I:was considered sort of in
charge after hours,.after the staff héd.left. And what I was

delegated to do is just to keep the director informed.of, you

know, fights, arguments, people coming in after hours, after

curfew hours, which was ten o'clock, and just sort of keep the
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peace. You know, I had no powers to make anybody do anything,

but --
Q: You were the classroom monitor?
A: Absolutely, absolutely.

Q: Okay. So on this particular evening, November 12th, what
do yéu recall about Melvin Durant in_the shelter?

A: Okay. I remember it being in the evening. I was sitting
on -- we -- our spaces are divided into cubicles with a
curtain across thé entrance. I was sitting there in my little
cubicle and I got a knock on the =-- on the door there. Well?
the curtain. And it was Mr. Durant.

i He came in and he said I would like to talk with you. He
said, you got a minute, can you sit down and talk with me?
Can' I sit down and talk? I said; sure, .of course. He came in
and right off the bat, you know, the alcohol -- the smell of
alcohol was overwhelmiﬁg, speech slurred, and he was highly
agita£ed. Those are the things that I remember.

So in the_back of my mind,_ypu know, he seemingly wanted
to talk; so I lét him talk. I just sat there and let him talk
through it gecause>l_felt like this was the only way to let
him talk himself thrqugh'it and caim him down;

And froﬁ -- and at that point, he said that himself and
Wiley Jones -- they had been to some house. And it's across
from 413 and what it is is it’s a bunch of little shotgun

houses there and he said they were all sitting around. Wiley

-
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offered to buy him drinks and they were sitting around the
table and he said Mr. Jones, the victim, was going around the

table and was bragging about the money he had.

And so -- and this seemed to agitate him a lot. Why, I
don't know. But he said he told -- he pulled him to the side
and said, ‘Mr. Jones -- he said, Wiley, this. is not polite for

you to be in somebody else's home and to be flashing this
money around. So -- and he said from there they héd a -- théy
had a-few words. }

And at.the end of_this, he'had talked himself down. Hé
was very calm} but he did Say.—— he said now -- he’s sort of

giving me notice, but he said, now, Wiley had been -- he said

Wiley had been méssing_with him. What this mean, I do not

‘know, ‘but he says if this continues, there's going to be a

problem.

‘And I -- and he sdid %— and I think‘he used the word
hurt. ,I‘m going ﬁo hurt him if‘hé continues to pickvor poke
at me. . Some people say kiil,'but I never‘heard'thé word kill
come from his mouth. It was more if,there;s a problem, I'm
going to hurt him: - .

So after we had —— and I tﬁink that was the last of thé=.'
conversation and he:thanked me for‘listening. He got up. He
Qalked toward the curtain. When he got to the curtain and

pulled it back, there was Mr. Wiley Jones standing there,

which apparently he had been standing there through the whole
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conversation of him talking to us - him talking to me.

And so Wiley Jones at that moment says, I thought we were
going to leave this outside. I didn’t -- we had done
diécuésed not to bring fhis in here. And they had a few more
words and the last thing I know,ﬂone went one way, one went
the other way, and in about five minutes, I got -- T walked’
outside and I walked into a TV loﬁnge. And while I was
standing there in the TV lounge, I heard a rumble in the
bathrgom, and a rumble sounds liké individﬁals fighting.

So I was -- well, at that-point, then I went inside and,
when I walked inside the door, I was kind of mortified at what
I saw because at that momenﬁ I walked in ——\becauSe:I remember

seeing Mr. Durant. He had Wiley Jones. With his left hand,

he was holding him up against the urinal. His right hand --

|he had the knife clenched with the blade in a downward
‘position; And Wiley is kind of tall. He's taller than

| Melvin.

And at that -- and what he was doing -- essentially, he
was jdmping up and reaching over, which would have caught him

right here or in the back. So I had a -- I'saw him --

| actually the blade hit Wiley about twice.

And so I was just out of major heart -- open-heart
surgery. So I -- I had to make a quick decision because I
didn't know whether I was strong enough to fend him off of

Wiley without compromising and jeopardizing my own self
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because I was not healed at that moment. I .still had gauze
and everything. But like ; said, it was just a split second
that I had to think and then react.

So what I did -- the hand that he had up with the blade
in, I grabbed him on the arm and stopped the thrust sc he was

unable to stab him anymore, and I held him. And although it

seemed like five minutes at the time, it was probably no more

than a minute and a half, if it was that long, that I held his
arm.
So when I thdught'about‘it, I didn't see Mr. Jones. And

what he had done -- during the time that I grabbed his arm and

'stopped Melvin from attacking -him, that gave him time to ease

out' of the bathroom and he must've gone outside.

So I eased off Melvin'sAarm.th let "him go. He didn't
offér any resiéténce -- not a‘th of resistance and when I let
him go -- let his arﬁ go,.he left out of the bathroom.

Sd’at that particular moment, I called the shelfer
director and,notified her of what had transpired, and so she
said she was on her Way. and then I went dutside~t6 see where

-- one, where Wiley was and again where Melvin was because I °

ldidn't know whether Melvin had chased him out there.

’

And when I -- when I walked outside, I went around the
long way to the fr@nt because by that time I saw the ambulance
and there was a squad car out front. And I saw Mr. Riley --

Wiley Jones. He was crouched down up under the tree and he-
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was holding his wounds, but at that time, like I said, the
ambulance was there.l They were treating him. So then I went
around to the back again and so I was just standing up because
most all the residents was out thefe/and the policemen and
everybody. There was a barrage of people out there.

So somewhere from around the back corner, Melvin Durant
-- he appeared and he was calm and he was -- he was walking
like nothing had ever happened. And the policeman at that
time -- although they kﬁew the name of the persoﬁ, I don't
think they knew who he actually was. But when he walke&"up,
they asked him what his name was. Are you Melvin Durant? And
theﬂ at thét time, they arrested himi They kind of thfgw him

up on the hood of the squad car and handcuffed him and that's

it.

Q: Okay. And do you see Mr. Durant in the courtroom today?
A: - Yes, I do. |

Q: Could you point him out?

A: Yes, sir. Right here.. (Indicating.)

Q: All right.
MR. RICHARDSON: I'd as$vthat the fecord reflect he

pointed out the defendant.

Q: Mr. Wheeling, I want té show you a few exhibits here.
THE COURT: Have you already gone through the exbibits?
MR. MEETZE: Yes, sir.

MR. RICHARDSON: All right.
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BY MR. RICHARDSON:

Q: Mr. Wheeling; I'm going to show you several ‘exhibits here
that are marked as follows and ask if you can identify them.
One is State’s Exhibit 5, State’s Exhibit 7, 8, 9, 10, 11, and
12. 1If you could, take a look at these and let me know if you
recognize what those are and call them out by number if you
recogﬁize them.

A: Okay. These brick steps are the side steps to the side

emergency entrance and fire entrance of the shelter.

Q: Okay. 1Is that Number 12 you're looking at there?

A: Yes, itvis.

Q: . Okay.

A:  Okéy. This is in the back leading out of the dining hall

and these steps on the opposite'side are the stairway --

. stairwells to, the females’ dorm.

Q; That's Number 117

vA: Yes.

Q: Okay.

‘A: | This is a shot from the exit door to the dining room

looking down toward the end of the.dining room leading into

the TV room.

Q: That's Number 107

1 A: Right. This is a picture here of the back 'door leading

to the outside.

Q: Okay. And that's Number 97
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A Correct. This is a picture of the back door walking out

of the dining room, again opposite side, steps to the female

'and there's an alley in between.

Q: Okay. That's Number 87?

A: Correct.. This is a photo of the men's restroom from the
perspective of you walking in through the door with the sinks
on the right and thé urinals on the left.

Q: Okay. That's'Number 7?_

A: Uh-huh. And these are the two urinals in the men's

restroom, of which Mr. Durant had Wiley up against the one on

}

the right.

Q: | Okay. And that's Number 5?

’A: Correctj

Q: Do ali of these photographé truly and accurately depict

what that shelter looked like on the evening this occurred?
A: Yes, fhey do.
Q: all iight.

MR. RICHARDSON: Your Honor, at this time, I'd ask that
State’s 5, 7, 8, 9, 10, 11,_and 12 to be entered into
evidence.

MR. MEETZE: No objection, Judge.

THE COURT: Without objection, so admitted.

(WHEREUPON, State’s Exhibits Number 5, 7, 8, 9, 10, 11,

and 12, all photographs, were admitted into evidence.)

MR. RICHARDSON: Your Honor, 'if I may pull up our screen
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here and publish those to the jury so that Mr. Wheeling can
explain té them what he just explained looking at the photos?

THE COURT: All right. Mr. Meetze, if you need to gét up
and move, feel free to.

MR. MEETZE: Thank you, Youf Honor.

THE COURT: Go ahead, Mr. Richardsén.

MR. RICHARDSON: Thank you, Your Honor.
BY MR. RICHARDSON:
Q: All right. Mr. Wheeling, I'm showing you what's been
entered into evidence as‘State’skNumbér 5. If.you could,
explainlto us what we’re looking at and what's Significant
about it?
A: Okay.

'THE COURT: -Hold,on‘a minute. Hold on a minute. What's
that?

THE COURT REPORTER: Is that Number 5? That was the last

one. - ) ‘ v

THE COURT: Yeah. He went thrdqgh them in reverse order.
- THE COURT REPORTER: Okay.
| THE COURT: Okay? He went through them 12, 11}>10, 9, 8,
7, 5. That was his last one. Mr.'Richgrd$on‘is picking back
up on 5. Is that right?
MR. RICHARDSON: Yes, sir.v
THE COURT: All righti

MR. RICHARDSON: All right.
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BY MR. RICHARDSON: o

Q: Mr. Wheeling, if you could, tell us what we’re loocking at
and what took place there?

A: Okay. The urinal on the right is the one that Melvin
Durant had Wiley Jones backed up, and he was backed up with
his back -- Mr. Jones had hié back up against the urinal andv
he-was in a defensive posture here becausevwhile Meivin was
stabbing, I think that he was trying to keep from getting
stabbed in the face or in the immediate chest, but he was
offering no resistancé. And that's when Mr. Melvin Durént

just kept chopping at him.

Q: So you did not see Mr. Jones possess. a weapon?
Af Né, no. No weapon.
Q: Okay.
|A: He had nothing./
Q: Okéy. ‘So -- all fight. This.is State’s Number 7 that's

!

already in evidence. .What is iﬁ we're looking at hére?.

A: Okay. - We are looking from the ent;ancg perspective into
the men's restroom and on the right there, as you see, are the
sinks; but directly across, which you can’t see, are the
urinals that we just saw in the previous picture:

Q: So if you were to walk -- finish walking through that
threshold and hang a left,‘you'd be looking at the picture we
just saw? |

A: Absolutely.
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Q: Okay. And this is State’s 10. If you could, explain

this to us and try to tell us where the bathroom is in

| relation to it?

A: Okay. The white door that you see in the foreffdﬁt,
that's the exit door to the dining facility, which you can see
further down the hall there. You 'see the dining facility-on
the right. The door all thé way at the end leads into the
men's TV room and és soon as you. enter that door to the
immediate righﬁ woula be the restrodﬁ.

Q: Ckay. So where‘you can see how that second exit-sign.is
glowing in the back, that's where the ——‘to the rigﬂt there
would be the bathroom?.

A: Yes, sir.

Q:  So if you're going to come out of the back door of the

facility, you've got to come from that second exit sign --
exit sign area down this hallway and come out this door we’re

standing in?

A; Correct.
Q: This.is.State’s 11. Can you tell us what we have here?
| A Okay. On your left, you have the door that leads into

the dining‘habl that we just looked at. Across the riéht,
which where yoﬁbsee ﬁhe wood hand railing énd the brick steps,
that léads.to fhe‘female dorm. And straight ahead leéds to
the backyard, which is-thevparking area.

Q: Okay. And what in the backyard -- what's behinq\the
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shelter?
A: Housing Authority. There's a fence there. There’s a
park —-- there’s yoﬁr parking area. Then right ahead at the

¢
front of the vehicles, there's a fence that separates the

shelter from Housing Authority.

Q: Okay. All right. This is Number 8 that's in evidence.
Will you explain that one to us? !

A: Okay. Now this picturé -- the angle that it's taken from

/

-- this picture was taken from the parking spaces toward’the
dining hall entrance on the right, female accgﬁmodations on
the left, and right where the picture frame that you'see_in
the back all the way to the backvthere on the female
dormitory,‘to the -- a sharp right and there's an alley that
you can take and walk thrbugh that alley, which would take ---

which is a shortcut many of the residents use to get to the

front yard quicker.

Q: So you mean right here?
. : 5
A: Yes, sir.
Q: Where this siding changes?
A: = Right. ﬁ
Q: There's a space here?
A: There's a space that's an alley.
Q: Okay. That's how you can get to the front yard?
A: Yes) sir. ’
Q: State’s 127
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A: Okay. Those are the steps on the far -- looking from --
looking at the shelter from the front all the way to the left-

hand side of the shelter, those are the steps that lead up

into the men's lounge. And this -- and this door is never
open. It's more or less a fire exit.

Q: Okay. And State’s 9? What are we looking at?

A: . This is the back door that takes yoﬁ outside and, from

this perspective, you’would be in the dining room hallway
right at the door.
Q:. Okay., All right. Mr. Wheeling, thank you very much.
Please answer any qﬁestions Mr. Meetze:may'have for you.
A: Okay{

;THE‘COURT: Cross—egaminéﬁion?

MR. MEETZE: Thank you, Your Honor.

CROSS-EXAMINATION .

‘BY MR. MEETZE:

Q: Good afternoon, Mr. Wheeling.
A: Good afternoon.
Q: You spoke with police officers when they got to the

facility that night?

A T did..

Q: And do you recall how many folks you spoke with?
A: The black gentleman in the dark suit -- he asked me some

gquestions. And I think that one of the first responders that

got there first.
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Q: And do you recall speaking to one of the first responders

that got there?

A: Yes.

Q: Right. Do you recall his name?

A: I do not.

Q: Could it have been an Offiéer Cantey? Is that possible?
A: Let's see? He looks familiar, yes. |

Q:  Okay.

A: Yes, he does.

Q: Well .-~ and you talkéd to him and told him what yéu saw;
correct?

A: Correct.

Q: Okay. And you didn't see anything that hapéened prior to

Mr. Durant, according to your testimony, coming back to the

facility?

A: No.

Q: And talking to you?

A: No.

Q: Now, he indicated to you that something had occurred,

according to your testimony, outside of the facility at

wherever they had gone?-

A: Yes.
Q: Do you know where they were?
A: We had -- the director launched her own investigation in
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Q: . Well, I don't mean to cut you off.
A: Okay.

Q: . If you don't know, then that's fine.
A: Okay.

Q: All right.

A: No.

Q: Mr. Durant didn't tell you\——
A: No.

Q: -— where they were?

A: Oh, yes, he did. Yes, he did.

Q: Okay.

A: He tbld me he was at a little house thefe.' Like IAsaid,
a 1ittle shotgun -- there's a series of littie shoddy—looking
houses right besiae 413, which is a drug -- I think drugAand.

alcohol recovery aﬁd it’s named 413, but the houses are sort
of right beside it.

Q: All right. And you said when he came back when he talked
to you, the first thing you noticed was an overwhelming odor
of alcohol?

A: Yes.

Q: Okay. And that he was Highly agitated?

A: Yes.

Q: And he explained to you why he,was highly agitated?

A: Yes.

Q: Now, did he indicate to you -- ever indicate to you -- I
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know you testified that this was over -- he was agitated over
his perception of Mr. Jones flashing money and things like
that and that ﬁot being appropriate. Did he make any kind of

-— did he tell yoﬁ anything about cigarettes?

A: No. No, he did not.

Q: Nothing abou£ that? All right.

A: Only that Mr. Jones -- and the way he stated it was
constantly messing with him. He kept =- he repéated that a

couple of times.
Q: I gotcha. And you testified that Mr. Durant came and he

spoke to you in your little area with the curtain pulled;

correct?
' )
A: Correct.
Q: And it was certainly your belief -- you had no reason to

beliéve anything other than that being a private conversation
getween‘the two of you; correct? ‘Is that right?
A: That's cérreét.

i :
Q: Okay. And you testified that when Mr. Durant was done
speaking with ybu and he left, it beéame apparent to both of
you that’Mr. Jones had been standing there lisfening; correct?
A: Ail the time, yes.
Q: And YOU'Ve glossed over it a little bit and I think your
testimony was that Mr. Jones said something to him.albng the

lines of I thought we were going to leave this outside?

A: Yes, sir.
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Q: And basically not bring it back into here?
A: Yes, sir.
Q: And I think your testimony earlier was that they

exchanged words?

A: Yes.

Q: Okay.

A: There was some words exchanged.

Q: But when you talked to Officer Cantey, yeu told him --

:you'Went into a little bit more detail than that; correct?

A:  And I could have because it wes fresh - fresh,then and
'»Q:_ Right. ’

A:1 It's been a yeer since then.

Q: And.not necessa;ily a lot of detail, but -- and do you

fecellAtheeargue -= youlsay -— your testimonyvearlier was that

they had some Qords. Do you recall clessifying it as an

argument?

A: I think,eyoﬁ know, Mr. Jones had a smirk, yOuiknow, he —--

but, like:i said, Melvin Durant -- hé was agitated and

Melvin's voice was agitated. He was agitated. So. he was loud
. . 3

enough where, yes, it would have seemed like an argument.

Q: In fact, did you tell Officer Cantey that after the

[

suspect‘—— after Mr.. Durant realized that Mr. Jones had been

listening that a heated argument between the two occurred?

A: Well, like I said, it was loud. But heated in the sense

- 86 -



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

‘ 55
CARL WHEELING - CROSS BY MR. MEETZE

of to the point that it would be physical, no.

Q: No, sir. I'm not asking you to characterize it as that,
but heated to the point éf them —- fifst of all, I'm asking
you did you characterize the argument tovOfficer Cantey as a

heated argument? That's what --

A: And -- and I probably did, yes.

Q: Okay. Sufe. And no, heated jﬁst means two people angry;
correct? |

A: Cérrect.

Q: Okay.v Now, you testified just ﬁow that after that heated

exchange between the two, one went one way and one went the
other way; correct?

A: Correct.

Q: "All right. And then you testified that you went into --

I think you called it the TV room?

A Well, I actually‘went.baék into my area for about three

: : i
or four minutes.

Q: For a little bit, but I mean -- yes} sir. But I meant --
A: And then I eventually wound up in the fv'room.

Q: And that you heard a commotion?

A: I heard a rumble, yes.

Q: You did not see eitﬁer.one of them go into the bathroom?
A: I did not.

Q: Is thaﬁ your testimony?

A: I did not.
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Q: Okay. I just wanted to make -- be clear on that. Did
you -- do you recall whether or not you gave any written

statements to the police?

A: I did not.

Q: You did not?

A: I did not.

Q: Okay. All the statements that you made were oral

~

statements; is that corfect?
A: Correct.
Q: And again, once -- accordinglto your testimony, when you
Qrabbed Mr. Durant, Mr. Jones leftAand sdmetime after that --
and you said it seemed like five minutes, but it might have
been aévshort as.less than a minute and half?

A: Absolutely.

Q:'» But at,some.point in timé, Mr. Dﬁrant left?

A:  Right. -

Q: And you didn‘t see what happeﬁed after.that?

A: No.

Q: Okay.

A: No.

Q: So that;s wheﬁ yourm—— anything that you saw. or perceived

or anything like that ended at that point; correct?
A: Correct.
Q: Okay. Wheﬁ they got into thisvheated.argument,'you don't:

recall anything'specific that was said necessarily outside of
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-—- I mean you said that Mr. Jones said I thought we were going
to leave this on the outside. Other than that, anything?

A: No.

Q: But certainly -- and like you saild, it's been a good bit
of time that's passed already; right?

A: Right.

Q: You didn't write anything_down for the police?

A: I did not.

Q: And as time goes forward, our memories don’t get better,
do they?

A: That's correct.

Q: They just get -- they get worse. You don't remember as

well things that happened 18 months ago as you remember the
things that happened two days ago?

A: Absolutely. Some degradation.

10: And so it's certainly possible that at the time you may

have remembered the things that were said during the argument;

correct?

A: Maybe. Yes.

Q: But we don't know that for sure?
A: Right.

Q: All right.
MR. MEETZE: I don't have any further questions, Judge.
THE COURT: Mr. Richardson?

MR. RICHARDSON: Noyredirect and I'd ask that Mr.
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Wheeling be excused.

THE COURT: Any objection?

MR. MEETZE: No, Your Honor. .

THE COUﬁf; ASir, ?ou may step down. You're free to go.
Thank you for being here. Have a nice day.

THE WITNESS:. Thank you.

'THE COURT: Call your next witness.

MR. RICHARDSON: We'd call Tommy Nesmith.

THE CLERK: lSir, ﬁlease place your left hand on the Bible

and raise your right hand. Do you swear the testimony you

give in this case to be the truth, the whole truth, and

|nothing but the truth, so help you God?

THE WITNESS; I do.
THE CLERK: Please be seated and state your fﬁll name for
the record.
THE WITNESS: Tommy L. Nesmith.
MR. RICHARDSON: Allvright.
TOMMY NESMITH, being first duly
sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: ‘ Mr. Nesmith, can you tell us héw old you are?
A: I am 52 yearé old.

Q: Okay. And do you live here in Florence?

A: Yes, sif.

{
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TOMMY NESMITH - DIRECT BY MR. RICHARDSON

Q: All right. Back in November of 2014, were you living at

the transitional shelter on Jarrett Street?

A Yes, sir, I was.

Q: Okay. So did you know Mr. Durant and Mr. Jones and Mr.
Wheeling?

A: Yes; sir.

Q: Okay. On the night of November fhe 12tr, what do you

remember about seeing Mr. Durant?
A: ‘The only thing I remember about seeing Mr. Durant -~ he

came outside and threw a knife across the fence.

Q: a1l right. And where were you located? \
A: - I was outside smoking a cigaretpe at the time.

Q: Now/ were you in the back of the facility?

A: The back of the facility. Yes, sir.

Q: Okay. And let me show you, if I can,tsomething that's
.alfeady in evidence. 'This is State’s 11. It's already in
evidence. Do you recognize this viewpoint?:

A: Yes, sir.' That's coming right in the back door off the

men's side going _into ﬁpstairs into the women's side and the

‘entrance going to the backyard.

Q: So fhat's aimed out towards'thé backyard?
A: It's aimed out towards the backyard.

Q: All right. |

A: Yes,‘sir;

Q: So you were back in there somewhere smoking a cigarette?
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A: Yes, sir. . :
Q: And so did you see Mr. Dugént‘come out the back door?
. : ,
. .
A: Yes, sir.
Q: . Okay. And so he would've had to have walked down this
pathway?
A: | Yes, sir.
Q: And what did you observe him do?
i He come outside. He stand beside me because I give him a

cigarétte and he took the.knife and throw the knife across the

fence like that.

Q: - All right. And we’re talking about the fence that
separates —- |
A: -Yes, sir.
Q: -- the shelter from thé Housing Aﬁthority?
A; Yes, sir.
10z Okay. Did he. say anything to you about- what had just
happened?
A:  No, sir.
Q: So you.just saw him throw it?
A: Yes, éiri
Q: ,vAll-fight.,AAng_I'm going to ask you --'well, what did

you do laterIWith respect to that knife?

A: About three days later, I went and I retrieved the knife.
Q: All right. Where did you find it?
A: Behind the Housing Authority.
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Q: Behind the -- the -

A: Behind the Housing Authority.
Q: ‘Okay. So it was over that fence?
A It was over the fence. It was between -- you got a fence

like this separating the shelter and the Housing Authority,
and you got another fence coming like that, and it was between
the back of the fence behind the Housing Authority.

Q: ~All right. So you -- had you just seen kind of the

general direction he through it?

A: Yes, sir.

Q: So you went back there looking fqr it?

A:  Yes, sir.

Q: | Three. days later?

A: Yes, sir.

Q: And what -- what caused you to go three days later?
A: Because other péople was being accused of having the

knife at the time.

Q: So you knew the direction it was thrown?

A: I knew the direction it was thrown.

Q: All right. So you found it and what did you dq with it?
A: I gi?é it to the victim, Wiley Jonesq

Q: Okay. And I want to show ybu a couple of items here that

have been marked. This one is State’s 3 and one is State’s 4

’

for identification. Can you take a look at those and tell me

if you recognize them?
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| A: That's the knife right there.

0: All right.

A: I c§n't -- the knife is turned the opposite direction.

So it's hard to --

Q: But you're sure about Numbe; 47

A: I'm sure that's the}knife right there.

Q: Okay. Ié this what the knife looked likebwheh you picked
it up? |

A: Yes, sir.

Q: All right.

MR. RICHARDSON: Your Honor, I'd asked for State’s 4 to

THE COURT: Aﬁy objection?

MR. MEETZE: No, Your Honor.

THE COURT: Wiﬁhout objection, State’s Exhibit Ngmber 4
so adMitted.

(WHEREUPON, State’s Exhibit Number 4, a‘photograph, was

admitted into evidence.) | |

MR. RICHARDSON: Okay.

BY MR. RICHARDSON:

Q: I'm going to -- is this the picture you just looked at?
Ar Yes, sir.
Q: And when you picked the knife up, do you remember that --

that red stain being on it?

A: That was on the knife when I picked it up.
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Q: It was? :

A: Yes, sir.

Q: . And was it -- was it dried og there?

A: Yes, sir.

Q: Okay. So after you tqrned it over to Mr. Jones, do you

know what he did wifh itz
A: No, sir. Not at that point in time.
Q: All right. Very good. Please answer any questions Mr.
Meetze may have. |
THE COURT: Cross-examination?
MR. MEETZE: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. MEETZE:

Q: ‘Mr. Nesmith, you indicated that you weﬁt back three days
later?

A: Yes, sir.

Q: Could it have been four days?

A: No, sir. It was three days.

Q: All right. The -- and you took what you found at the
Housing Authority -- you toock to Wiley Jones?
1A Yes, sir. |

Q: And he's the yictim in this case?

A: Yes, sir.

Q: All right. And you indicated through your testimony you

saw Mr. Durant throw the knife in that direction; correct?
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A: Yes, sir.

Q: But you didn't go pick it up then?

A: No, sir.

Q: All right. It didn't dawn on you to pick it up then?
A: ~ No, sir.

Q: Just sometime léter,vat least three days, you go over

there looking for it and then you find the knife that you've

identified in that picture; correct?

A Yes, sir. !

Q: And you give that to Wiley Jones; correct?

A: Yes, sir.

Q: All right. Mr. Nesmith, yéu‘ve got prior criminal

convictions on your record?
. ;o
A: Yes, sir.
Q: Back in 2009, you got a conviction for indecent exposure;

is that correct?

A: Yes, sir.

Q: And also in 2012, you got a conviction for aggravating
stalking -- aggravated stalking; is that correct?

A: Yes, sir.l

Q: And your testimony is the knife went -- after you found

it, you took it to Mr. Jones?

A: Yes, sir.
Q: You didn't give it to anyone else?
A: No one else.
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MR. MEETZE: I don't have any further questions, Your
Honor. | )

MR. RICHARDSON: No redirect and I ask that he be
excused.

THE COURT: Sir, you may step down. You're free to go.
Thank you for being‘here.‘

THE WITNESS: Thank you, sir.

THE COURT:\ Call your next witness.

Mﬁ. RICHARDSON: " We’d call Wiley Jones.

THE CLERK: Sir, pleaéé placeiyouf left hand on the Bible
and raise your right'hand; Do you swear the testimony you
give in this case to be the truth, the wholevtruth, ahd
nothing but the truth, so help you God? |

THE WITNESS: %es/ I do.

THE CLERK: Please be seated and_stafe your full name for
the. record.

THE WITNESS: My full name is Wiléy'g. Jones.

WILEY JONES, being first duly
sworn, testified as follows: |

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: - All right. Mr. Jones, where do you live now?

A: Ohio.
Q: All right. The state of Ohio?
A: Yes, sir.
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Q: All right. And how long have you been living in Ohio?
A: Almost a year now.
Q: Allvright. So back in November of 2014, were you living

at the transitional shelter here in Florence?
A: Yes, sir.
Q: All right. So you're familiar with Mr. Nesmith, Mr.

Durant, Mr. Wheeling, and folks --

A: Yes, sir.
Q: -- we've had in here so far? . This evening of November
the 12th -- we've heard testimony from Mr. Wheeling already

about some discord between you and Mr. Durant. Based on your
recollectioh, what was the nature of the problém between you
two guys leading up‘to this night? .

A:. To be honest, I really can't tell you what problem Mr.

Durant had with me or what problem I had with him. It's like

I come from the north and I'm here in the south:and my pocint
of views in life is different and theirs is different. So we

kind ‘of clashed on not a lot of things, but on things. I got

|my opinion and they have theirs..

Q: Okay. So for whatever reason, it's safe to say y'all

weren’t getting .along very well this day or these days leading

up to this incident?
A: Yeah.
Q: Had there been any acts of violence prior-to this

stabbing incident between you two guys?

3
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A: No. Just -- no.

Q: Okay.

A: Ng.

Q: Mr. Wheeling mentioned you standing outside of his little

living area there at the curtain --

A: - Uh-huh.

Q: -— while Mr. Durant and Mr. Wheeling were having a
conversation about you bothering Mr. Durant. Do you recall
that?

A: Yes, sir.

Q: All right. And do you remember standing out there and
hearing some of that?-

A: Yes, sir.

Q: And what was your recollection? When that curtain opened

up and Mr. Durant came out of there, what do you recall about

| your interaction with him there?

A: I asked Mr. Durant -- I thopght we wasn'f going to bring
our problems into the facility because the facility is low
ﬁolerance. So if me and him have a problém with each other,
we go tb the director. 'Thé direétor, if she can't settle 1it,
she’1l put us back out on the street. So I asked Mr. Durant
could you not bring this back into the facility. Them are the
only words I said to Mr. Durant.

Q: Okay. And did he at that moment say anything back to you

that you recall?
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A: Not that I recall because -- no. I went to -— I went to

go to the restroom. After I spoke with him, then I went to

the restroom then.

Q: Okay. And what was your purpose in going to the restroom

at that point?

turned around and looked at him and I put my hands up, you

know, and I asked him why did you stab me. And --

Q:  Well, you said your back was --

A: Like, the urinal --

Q: Yeah.

A: I was.usingAthe bathfoom; so my --
Q: So you were looking at fhe urinal?

A: I had to use the restroom.

Q: All right. Were you —-- is there showers and all kinds of

stuff in there? }

A: Yeah. .

Q: So you're just going in there to use the restroom?

A: Yes, sir.

Q: So when you walk into the bathroom, take us through what
.you- do?

A: It's a stand-up urinal; so I stood. I'm standing there,

you know, about to take a little -- about.to go to the

restroom and relieve myself. I felt someone behind ﬁe. It

was Mr. Durant with a knife and he just started stabbing me

and stabbing me. My back was turned towards the wall. So I
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A: Yeah. And he was behind me.
Q: Okay.
A: And he stabbed me a couple times and in getting stabbed

-- I've never been stabbed or shot; so I was in shock. So the
only thing I did was went into defensive mode because I

finally turned around to look at him. I put my hands up and I
asked him why did»heAstab me. He said I told you to leave me

alone. I ran out the bathroom. I looked behind me. He was

|maybe five -- maybe ten steps behind me. I went to the left

and I hear him screaming off to the right. There's a little
cubbyhole that I crossed in and fell out in the yard. Well, I

called 9-1-1 and told them what happened.

Q: Do you recall Mr. Wheeling coming in the bathroom?
A: Yeah. Yes, 1 do.
Q: All right. So by the time Mr. Wheeling came in the

bathroom, had you already been hit with the knife?

A: Yeah, several times. Yes.

Q: Okay. And what do you recall Mr. Wheeiing doing when he
came in?

A: After -- after ---after Mr. Durant stabbed me, I turned

around and looked at him and I asked him why did you stab me.
Why are you stabbing me? And --

Q: Was it in that calm a voice?

A: No, no, no.- But I asked him and, like,‘he didn't care.

So he was going to stab me again and Mr. -- Mr. Carl gripped
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his wrist. And when he did that, I was penned up; so I
scooted away énd I ran out the facility. I looked behind me
and I seen —-- you know what? I didn't see him. ‘I seen an
orange shirt that he was wearing, and I looked and i was
scared then; so I really panicked and I ran outside and just

hit 9-1-1 and just --

Q: So when you got out, you had to run out that back door?
A: Yes, sir.
Q: And your options -- when you hit that back door, you go

left or right?

A: Yeah.

Q: So 1f you come out that béck door and take a left, which
way —-- where are you headed?

A: I'm headed to the parking lot.

Q: To the back parking lot?

A:  Yes.

Q: If you take a right?

A: There's a little -- there’s a little slide place. You

know, everyone can’'t fit through there. Only, you know -- so

I was able to slide through it.

Q: And you got out to the front yard?
A: Yeah.
Q: So the last time you saw him, he was running behind you

in the hallway?

A: Yeah. No. He wasn't running at full speed. He was
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coming. He was coming in the same direction I.was.

Q: ‘Hé still had the knife with him?

A: Yes, sir. The knife was down to his -- his side. -

Q: Okay. Once the -- so you called 9-1-1 from your own
phone? |

A: Yeah. Like Mr. Carl stated, he -- he éalled fhe director

of the facility. Why, I don't know, when YOu just witnessed a
stabbing; so I called 9-1-1 for myself. I saved -- I saved --

well, Mr. Carl saved me too, but, you know, I called 9-1-1

‘myself.

Q: You had to be proactive?

A: Yeah.

Q: So did the police get there pretty quickiy?

A: Yes, sir.

Q: And had you had any other interactions with Mr. Durant by

the time they got there or were you'still separate from him?
A: Yeah. I was separate, but he was yelling expletives,

Just he was in a rage. .That's the word. He was in a rage.

\Q: So you heard him yelling things?

A: The lady on the 9-1-1 -- she was like, is that him? I'm
like, yes, that is him. ’

Q: All right. Do you remember anything specific about the

words he was saying when he was yelling?

A: I told you. I told y'all. I told y'all. .I told y'all.

I told y’all. That's all he kept saying. I told y'all. I
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told y'all.

Q: Okay. And when -- did EMS get there?

A: Yes, sir.

Q: Did ﬁhey take you to the hospital?

A: Yes, sir. Fifty-two staples and stitches.

Q: So did -- so they had to use staples and‘stitches on'you?
A: Yes, sir.

Q: Did they put any sort of anesthetic on your body?

A Yeah, they did. They numbed me. They took proper
procedures. Yes.

Q: So they numbed you up a‘little bit?

A: Yes, sir. |

Q: All right. I want to show you a éouplé photographs of --

this is State’s 13 and 14; and ask you if you recognize those

there?
A: Yes, sir.

Q: And what are those photographs of?
A Me stabbed, cut up. |
Q: Is this an accurate representation of what you looked
like fhat night after the stabbing? 3
A: Yes, sirﬁ
Q: Okay.

MR. RiCHARDSON: Your Honor, I'd asked to put 13 and 14
into evidence. |

MR. MEETZE: No objection.
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THE CQURT: Without objection, .so admitted.

(WHEREUPON, State’s Exhibit Number 13 and State’s Exhibit

Number 14, photographs, were admitted into evidence.)

MR. RICHARDSON: May I publish these, if I might, Your
Honor?
BY MR. RICHARDSON: | ’
Q: »Mr.vJones, fight here -- is this your ieft shoulder area

we're looking at?

A: Yes, sir.

Q: All right. Is that series of things there all caused by

the stabbing by Mr. Durant?

A: Yes, sir.
Q: And this is State’s 13. Is this a photo of your bqpk and
the stab wounds suffered?
A: Yes, sir.
Q: Okay; Do you recall about how many times -- in thaﬁ_
incideﬁt that stabbing was going on, how many times he came
down on you with that knife?
A: No. I didn't count them, but the physician the night at
the hospital told me seven times.

MR. MEETZE: Objection, Your Honog.

THE COURT: Objection sustained.
BY MR. RICHARDSON:
Q: Based on your examination of your own body, do you

remember how many puncture wounds or cuts or anything you had?
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A: I witnessed four of my own that I --

Q: So you saw four?

A: Yeah.

Q: vDifferent wounds on your body?

A: Yeah. But some was -- some wasn’t -- didn't need staples
or stitches. Some was scrapes, like nicks or whatnot, but
actual puncture wounds -- there was four.

Q: State’s Number 4 -- it's already in eQidence. Do . you

recognize that?

A: Yes, 1 do.

Q: And what is that?

A: | That's the knife that\Melvin Durant had the night that he
stabbed me.

Q: Okay. And how did you come into contact with this.knife
afterwards? | |
A: It was at ﬁhe-facility. Mr. Durant had a -- well, yeah;
Mr. Durant had a female that was on the women's siae. So
everyone Qas saying that the knife was here, the knife was
theré,

MR. MEETZE: Objection, Your Honor.
A: Well, I was —- \

THE COURT: ‘Hold on a minute. Objection sustained;' Go

ahead.

C
BY MR. RICHARDSON:

Q: Well, at some .point in time, did somebody bring you --
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A: Yes. b

Q: -— this knife?

A: Mr. Tommy Nesmith did, yes;

Q: Okay. And when you got the knife, did it look just like

it did in this picture with the red stain on the end and
. J

everything?
A: - Yes, it -did.
Q:  And was that substance there on the end of that knife

dried on there?
A: Yes, it was.
Q{ All‘right.. And ‘when you got that knife from.Mr..Nesmith,
what did yoﬁ do with it?
A: I took it to.the direétor of the shelter and-told him
that Tommy found the knife, and they called the policg.
, : N
Q: All right.
MR. RICHARDSCN: I beg the Court's indﬁlgence one moment.

THE COURT: All right.

BY MR. RICHARDSON:

J

Q; DQ you see Mr; Durant in the courtroom here today?

Az Yes, I do.

Q: Would you point hiﬁ out- to us?

A: (Indicating.) !

Q: And 1is he the individual who stabbed you in that shelter

that night?

A: Yes, he 1is.
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Q: Please answer any questions Mr. Meetze may have for you.
A: Absolutely.

THE COURT: Cfoss—examination?

MR. MEETZE: I beg the Court's indulgence.

CROSS-EXAMINATION

BY MR. MEETZE:

Q: Mr. Jones, ydu and Mr. Durant went out on this night;
correct?

A You sald we went out?

Q: Yeah.‘ Did you all go out drinking?

A: Well, actualiy _ actually, I just got off work. You
'haVe to work to-be at the shelter. So I got off wo?k andvseeﬁ

Mr. Durantiada'asked Mr. Durant wQuld he ‘like to have a 'couple

drinks with me. So yes.

Q: Right. - Okay.

A: Yes.
Q: And -- and at some point in time over that while y'all
were out, you got into an argument?

A: No, it wasn't an argument. Mr. Durant likes to be an 

|authority figure. So he's telling me how to spend my earned-

hard money. So the conflict was I could spend it the way I

|wanted to. You don't have to tell me. And he got offended by

what I just told you. He got offended by it.
Q: And you indicated earlier in your testimony that this had

been sort of an ongoing thing between the two of you?
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A: No. Not just with hlm My two witnesses too. Like, if
you ask me for something and I say no, then you look at me
like, uh, put if I say yeah, you're my friend. So the
altercation is just you diglike what I say, I dislike what you
say. We’'ll go our separate ways.

Q} And later oﬁ that evening at the shelter --

A Uh-huh.

Q: -- y'all got into a further argument?

A: . Huh-uh. I just asked him -- I thought what me and you
had going on in the streets -- we wasn't gdﬁng to bring it to

the facility. Them the only words I said to him. There was
no hea;ed exchange. There was no argument back and forth,
noné of that.

Q: Okay. Now, when you -- you say you got a knife from Mr.
Nesmith; is that correct?

A: Yes, sir.

Q- And at some point in time, an officer came?
A: Immediately.
Q: Immediately?

A: Yeah. She dialed 9-1-1.

Q: And they came; correct?

A:' Yeah.

Q: And you told that officer that you found the knife on the
table beside || correct?

A: I don't reéall that.
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Q: You don't recall that? All right.

A: I know Mr. Nesmith told me that he didn't want to be
involved in it. So when he gave it to him.—— when he gave me
the knife, I told Ms. -- I might have did tell Ms. Nash that,

yeah, I found it. I might have did tell her that not to

involve Mr. Nesmith in it. I might have, but I'm not sure.

, Q:_; All right. And that's fine. My question to you is did

you also tell the officer that-reported -- that showed up to

collect that that you found the knife? That you found the

knife on a table at _ Street?

A: I'm not sure. I might have, but I'm not sure.

Q: Okay. Of course - and if you did say that, that was nbt
true®? | T |

A: I didn't hear you.

Q: If you did tell the officer that, that's not true,
correct?

A: That'I found it?

Q:  Right.

A:‘ Yeah. Because I diQn’t find it.

Q: And if you told the director that, Ms. Nash, iﬁ‘s not

, -
i

true as well; Corgect?
A: Yeah, correct. But once again, it's a low tolerance at
the.facility‘and so I didn'f want to get Mr. Nesmith kicked
out on the altercation me and Durant had because eventually

they got rid of all three of us.
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Q: And when officers came to McLeod to speak with you, you

refused to speak with them; is that correct?

1A No. I spocke with them.
Q: At first?
A: I spoke with the gentleman over there to your =--'to my
left.
Q: You didn't at first tell them you didn't want to speak

without a lawyer present?

A: Maybe so. I was -- I was discombobulated. . I was
confused., I wanted to go home. I might have. I got stébbed.
I probably did. A lot of things I might've said that night,
but I know I got stabbed by Melvin Durant.

Q: Now, you ended up -- as you just said, you went to the
emergehcy room?

A: Uh—huhi

Q: - And you've idéntified‘pictures-of’that. And you went to

the emergency room at about 7:30 on the evening of the 12th; is

that right?

A: It waé 7:01 I believe.

Q: 7:017 |

A: Yeah.

Q: Sometime around ﬁhere?

A: Yeah.

Q: And you were discharged just a little bit after midnight
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A: Yeah.

Q: -- on the 13th, So you were there about five to five-and-

-

a-half hours?

A: Probably so.

Q: At the emergency room?

A: | Yes. _ - -
Q: Okay. Now, you've got a prior drug tiafficking
conviction? | -

A:  Yeah.! Ten years ago. - Yeah. That's why I came to.Séuth

Carolina to Florence to change my life, but ten years ago,

i

yeaﬁ, 2006.

MR. MEETZE: I don't have aﬁy further questions.

THE WITNESS: I know.

MR. RICHARDSON: Nothing further, Judge.
' THE COURT: Sir, youbmay step down. - Thank’you.

THE- WITNESS: Thank you, sir.

THE COURT:‘ Can. y'all approach a minute?

‘(WHEREUPON, a bench conference was held in the présence
of the jury but oﬁt of the hearing éf the jury off the
record.)

- THE COURT: All right. Ladies and'gentlemen, what we are

;o

going to do at this time is we are going to stop for this

afternoon. I'm going to ask you to be back in your jury room
tomorrow morning at 9:30 -- at 9:30 and we'll resume the trial

of this case as promptly at that time as possible.
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sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: Officer Ervin, are you with the Florence Police
Department?

A: | Yes; sir.

Q: And how- long have you been with them?

A: About three years.

Q: And what are your job auties with the department?

A: I'm a patrol officer. I respond to 9-1-1 calls.

Q: Ckay. And so three years -- ygu’ve been there three

years; so November of 2014, you weré already there workingvaé
an officer?

A: Yes, sir.

Q: Did you havé an opportunity to respopd to avcall at the
homeless shelter baék in November of 2014,»a few days after

another incident.héd taken place there?

A: Yes, sir.
Q: And what was the nature of the call you responded to?
A: A Mr. Jones called in to say that he had recovered a

knife fhat was used in a stabbing case earlier.

Q: All right. And what -- what did you do in response?
A: I went éut there and collected the knife from the
director at the homeless shelter there.

)

Q: Okay.
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A: And logged it into evidence as well.

Q: I am going to sth you State’s Exhibit 4. I think it's
already in evidence. Do you recogniée that?

A: Yes, sir. That's the knife we logged in.

Q: All right. So that's the knife you picked up from the

homeless shelter? -

A: Yes, sir.
Q: And that red stain -- do you recall that being on it?
A: Yes, sir. It was there.

1Q: All right. And when you picked it ﬁp, what did you do

with it?
A: I put it into a brown paper bag and took .it .to evidence
and logged it in.

Q: - Okay. And describe the evidence log—in process to us.

|How does that work? -

A: I fill out an evidence log sheet that basically describes

|the item, what's on it, and it just goes into a locker that is

locked up and secured until the evidence custodian can come
get it out and take it into the evidence room proper I guess.

Q: Okay. So when you put in that locker, the only person

‘|that has access to it would be the evidence custodian?

A Yes, sir. \
Q: And when you put it in, how does the evidence custodian
get it out? Or do you know?

A: I believe he has a key. He's the only one with the key
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to it and he gets it out and logs it into a bin somewhere in
the évidence room.

Q: Okay. That knife -- did you put it in the paper bag
where ?ou picked it up or =--

A: Yes, sir. I didn't touch it at all. I used my gloves to
pick it up and put it into that bag.

Q: So you didn't do anything with it between‘the homeless

shelter and the police department to manipulate it, mess with

it?

A No, sir.

Q: Nothing? You just turned it in?
A: YeS, sir.

MR. RICHARDSON: All right. Thank you. Please answer
!

any questions that Mr. Meetze may have for you.
THE COURT: CroSs—examination?_
{

MR. MEETZE: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. MEETZE:

Q: Officer Ervin, as you said, your role in this was very

minimal?

v A: Yes, sir.
Q: Yoﬁ were dispatched out to pick up some evidence; is thét
correbt?
A: Yes, sir.

Q: And that's what you did; is that right?
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| the truth, so help you God?

A: Yes, sir.
Q: And you got there -- Mr. Jones did tell you that he found

the knife; correct?

A: He did. Yes, sir, until he was corrected.
Q: And that was not true?
A: Right.

MR. MEETZE: I don't have any further questions.

THE COURT: Any redifect?

MR. RICHARDSON:' Neo, sir.

THE COURT;. Sir, you may step down. Thank you.

Mﬁ. RICHARDSON5 And I ask that he be-excused.

»THE COURT: Any objection? Mr. Meetze; any objection to.'
him being excused? “

MR. MEETZE: I'm sérry, Your Honor. No; sir.

THE COURT: All rigﬁﬁ. Sir, you're excﬁsed. 'You're free»
to go. Thank you for being hére.

| THE WITNESS: Thank you.

THE COURT: Call your next witnéss,4pleasé.

MR. RICHARbsoN:_ I'd call Jimmy Cantey.

THE CiERK: Pleése place your left.handion the Bible and
raise youf right hand. Do you swear the testimony you giveée :in
this éase_will be the truth,.the whole truth, and nothing but
i

THE WITNESS: I do.

THE CLERK: Please be seated and state yourbfull_name for
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the record.
THE WITNESS: Jimmy Cantey.
JIMMY CANTEY, being first duly
sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: Officer Cantey, are you with the Florence Poliee
Department?

A: Yes, sir.

Q: And how leng have you been there?.

A: I've Deen there going on ten years.

Q: All right. ' And what are your job responsibilities?
A: Currently, I'm assigned to the criminal investigation

division of the police department.

Q: Back in November of 2014, what were your Jjob

responsibilitieS?
A: I' was on patrol.
Q: All right. And is that similar to what Mr. Ervin has
testifiedlabout, reséonding to 941—i calls?
A: Yes, it is.
Q: And did you have an opportunity to respond to a 9-1-1
call on Ngvember\12w, 20147>
A: Yes, I did.
D

Q: And where did you go?

A It was — Street, which is a homeless shelter in
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the city of Florence.

Q: All right. 1Is that also in Florence County?
A:‘ Yes, 1t is.
Q: Okay. And what did you -- what information did you

receive? I guess what was the nature of the call?

A The-call I received was in reference to a stabbing. The
actual victim had called in 9-1-1 and dispatch had given the
call to me.

Q: And what did you do? Of what fime of day or night do you

!
recall getting there?

A: It was aroundlseven.p.m., maybe a little éfter seven p.m.
Q: ~ So it would have been nighttiﬁe I guéss?:

A: - Yes.

Q: Thatvtime of year? And what did you QO upon arrival?‘
A: When I got fhere; i observed Mr. Jones, the victim; up

under a tree in the front yard. He was bleeding from his neck

and his left arm area and advised that he had been stabbed.

Q: Okay. 'And what took place then?

tA: I asked him if the person that stabbed him was still

the;e or who stabbed him and he said the guy had an orénge

shirt on and his name was Melvin. I then located a subject in

‘| the backyard that had an orange shirt on who was detained at

that time so we could figure out who he was and conduct an
investigation.

Q: All right. Once you detained Mr. Durant, what did yocu do
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JIMMY CANTEY - DIRECT BY MR. RICHARDSON

with him from that point?-

A: At that point, he was placed in the rear of another

officer's vehicle to secure him so we could make sure the

scene was also securéd.

Q: Okay. Did you take a look at the inside of the place ox

the perimeter of the piace to look for any blood‘or weapons or

anything like that? |

A: We checked the parking lot for the knife that was

supposed to be inVolved. At that time, we did not locate a

knife. I walked through the inside of the residence from

wherevthey were sleeping to the back exit door that leads to

the parking lot. There Qere some small blood drople£s between

the restroom and the back door. )

Q: | Okay. And did you identify any witnesses?

A: I did. I spoke to Carl Wheeling.

0Q: . Okay. And did he have a conversation with you about what

he observed?

A: He'did; What he told me he observed -- he -- tﬁe -- Mr.

Jones and Mr. Durant were in an argument over something that

happened earlier in the day. They had separated. Mr. Jones

went into the restroom. Mr. Durant went into the restroom

behind him. Mr. Wheeling said-he heard a commotion coming
S

from the restroom and when he opened the doorzté see what was

going on, he observed Mr. Durant punching and stabbing Mr.

Jones.
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Q: And did you notify investigations at that point to come
out?
A: Yes, we did. Investigator Wynn arrived on scene and took

over the investigation.
Q: All right. TIs that pretty much the extent of what you
did there‘that evening?
A: Yes, sir.

MR. RICHARDSON: All right. Please answer any queétions
Mr. Meetze may have for you.

THE COURT: Cross-examination?

MR. MEETZE: Thank you,:Your Honor. May it please the
Court. |

CROSS-EXAMINATION

BY MR. MEETZE:

Q: Officer Cantey, how are you doing this morning?

A: How are you, sir?

Q: And is officer all right?

A: Yes, sir.

Q: I don't --

A: . Yes, iir, that's fine. i

Q: Ypﬁ just testified as to your involvement in this case.

Were you the first responder to get there from the police

department?
A: Yes, 1 was.
Q: . Okay. And your -- you've been now in law enforcement for
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ten years. I guess back then you had beeﬁ in law enforcement
or here in Florence for about eight—and?a—half years?

A: Yes, sir.

Q: " And to be a police officer or law enforcement officer of
any kind, you go through a lot of training; correct?

A:  Yes, sir.

Q: vYou've got to go to through training to even become a

police dfficer; is that right?

A Yes, sir.
Q: And you continue traiﬁing throughout your career; is that
right?
A: Yes, sir.
Q: And, of course, like a lot of jobs, being a police

officer, there's a lot oflon—the—job training, so to speak?

A: Yes, there.is;

Q: "Always stﬁff to learn in other words?

A: Yes.

Q: Part of what you're trained fo do is how to inveStigaté a

crime scene and things like that; correct?

P

A: Yes; sir.

'Qﬁ You'’re taught how to gollect evidence; correct?
A: Yes, sir.
Q: And how to preserve evidence?

A: Uh-huh.

Q: Correct?
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A: Yes, sir. . :

Q: How to- interview witnesées; correct?

A: Yes, sir.

Q: How to preserve their testimony.or stateméntslthat they

make to you; correct?
A: Yes, sir.
Q: And typically when somebody -- when you interview a

witness, what they tell you may go into an incident report;

correct?

A: Yes, sir.

Q: Ana you did an incideﬁt;report in this case; correct?.
A: Yes, sir.

Q: And the_inciaent reporté are extremely important in your

job; correct?
A: Yes, sir.
Q:  And because that's -- you know, cases may come up for

trial way on down the road; correct?

A: Yes, sir.

Q: ‘And.incident feports help us witﬁ oﬁr memory and things
like that? |

Aé Yes, sir.

Q: ‘Bebause,our memories'sprt of fade as time goes on?

A: Yes; fhey do.

Q: So we‘need to memorialize whﬁtAwe hear'andiéee and what

people tell us at the time it’s happening so our memories will
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stay as fresh as possible as time goes on; correct?
A: Yes, sir.
Q: And so for that reason, it's important for incident

reports and things like that to be as detailed as possible;

correct?
A Yes, sir.
Q: And that's for any number of reasons) not just to help

people's memories, but folks are going to be reviewing those;

correct?

A: Yes, sir.

Q: You have supervisors onbyourAjob; correct?

A: Yes, sir.

Q: And a lot of time; they'll review incident reports that

you've done; correct?

A: Yes, sir.
Q: ~ Obviously, the Solicitor's Office, attorneys for folks
charged with crimes -- they are going to be getting those

documents and needing to review those documents; correct?
A: Yes, sir.
Q: And you did -- like I said, you did an incident report in

this case; correct?

A: Yes, sir.

Q: And it chronicles what your investigation told you?

A: Yes, sir.

»Q: And what you learned from the'investigation that you did
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was that --. from what witnesses you talked to, that Mr. Durant
and Mr. Jones had been in an argument?

A: Yes, sir.

Q: All right. And that it had been sort of car:ied on fggm

one location to anocther; correct?

A: Yes, sir.

Q: And that it was a heated argument?

A: Yes, sir.

AQ: And that both Mr. Jones and Mr. Wiley were extremely
intoxicated?

A: Yes, sir.

Q: Okay.. And all of that you got through the investigation

that YOU did?.

A: Yes, sir.
Q: All right. Outside of -- I think you indicated you were
tthe first responder. You located a potential -- you talked to

"the victim first?

/ )
A: Yes, sir.

Q: You located a potential suspect; éorrect?,
A Yes, sir.

Q: You spoke with Mr. Wheeling; correct?

A: Yes, sir.

Qf And outside of that, that was pretty much the end of —- I

guess Investigator Wynn had gotten there and he sort of took

over things from there?
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A: Yes, sir.
Q: Okay. All right.

MR. MEETZE: I don't have any further questions, Your
Honor..

THE COURT: Any redirect?

MR. RICHARDSON: Nothing further. I'd ask that he be
excused.

THE COURT: Any objection, Mr. Meetze?

MR. MEETZE: No, sir, Your Honor.

THE COURT: Sir, you may step down. You're free to go.
Thank you for being here.

THE WITNESS: Thank you.

MR. RICHARDSON: Your Honor, we'd call Mark Happ.

THE COURT: Ali right. |

THE CLERK:. Sir, if you’d please place your left hand on
the Bible and raise your right hand? Do you swear the
testimony you give in this case to be the truth, the whole
truth, and nothing but the truth, so help you God?

THE WITNESS: I do.

THE CLERK: Please be seated and state your full name for

lthe record.

THE WITNESS: My name is Mark Richard Happ.
MARK HAPP, being first duly
sworn, testified as follows:

DIRECT EXAMINATION
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BY MR. RICHARDSON:

Q: All right. Officer Happ, how long have you been with

Florence police?

A: A little over twelve years.

Q: Okay. And what are your job responsibilities?

A: A corporal'on A sqguad on the patrol side, which means I'm
a --

Q: Okay.

A: -— first-line supervisbr.

Q: All right. So you're kind of a.supervisor on the -- on

the road, so to speak?

A: That's correct.

Q: All right. And were you in that position back in
Novembef of 20147

A: Yes, I was.

Q: Okay. Did you respond to the shelter on Jarrett Street

that evening?

A: I did.
Q: Okay. What did you do upon arrival?
A: I wasn't the first one on scene, and the defendant was

already detained by the time I pulled up in front of the
shelter. And Officer Cantey brought the defendant over to my
car and I believe he asked to have me take custody of him
while he continued his investigation. That would free him up,

and that's what I did.
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Q: Okay. So you had Mr. Durant there next to your vehicle?
A: Yeah. He was bfought'to me in handcuffs already
detained.

Q: All right. And at that point, did you initiate a

conversation with him?
A: I did. Since he ﬂad been already detainéd, I first read
him his Miranda rights and he said he understood his rights
and he agreed to talk to me and I started a conversation with
him outside the police car while he was beiﬁg searched before
being.put in the police car.

Aﬁd he had another officer's handcuffs on him at the time

and I believe.it was from Florence County, and I changed out

the handcuffs so that officer could leave because, you know,

it wasn't their case and they didn't need to be there anymore.
And then I spoke with him briefly and then placed him in the 
back of the police car awéiting the arrival of Sergeant Wynn.
Q: All right. And when you wére talking to him, were you
wearing any sort of equipment‘on your uniform that could
record a conversation?

A: Yeah. We have digital voice-recorders. I had onebin my
pocket, which is typical for us, and by poiicy we activate on

scene and it was running.

Q: Okay. And you had that on when you talked with him?
A: Yes, sir.
Q: Okay. I'm going to show you what's been marked as
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State’s 1 for identification at this point. Do you recognize
that?

A: Yes, sir,_ I do.

Q: Okay. And what is that?

A: That is the CD disc of the audio from my personal digital

voice recorder.

Q: Okay. So you've reviewed the content?
A: I have.
Q: -And is it a true and accurate representation of your

conversatioﬁ with Mr. Durant there on the scene that night?
A: Yes, sir, it is.
MR. RICHARDSON: Your Honor, I'd asked for State’s 1 to
be éntered into evidence.
MR. MEETZE: No objection, Your Honor.
THE COURT: All riéht.
MR.- MEETZE: I say that. Pursuant to --
THE COﬁRT: Subject to prioi objection.
| MR. MEETZE: -- same object%on. And I apologize.
THE COURT: So noted for the record. Over objection.
/(WHEREUPON, State’s Exhibit Number 1, an audio CD, was
admitted into evidence.)
MR. RICHARDSON: Your Honor, may we go ahead and publish
this one?
THE COURT: Yes, sir.

(WHEREUPON, State’s Exhibit Number 1, .an audio CD, was
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played in open court, not transcribed herein, after which
the proceedings resumed as follows.)

BY MR. RICHARDSON:

Q: ‘ Officer Happ, when you met with Mr. Durant, was he havinqv

any sort of medical emergencies or any sort of problems that

would have given you pause in_télking to him? -

A: No, sir. |

Q: Was he able to stand and walk on his own and that sort of
thing?

A: Yes.

Q: And was he able to respond to your questions --

A: Yes, he was. |

Q: -- appropriately?

A: Yes.

Q: All right. And you read him his -- the Miranda warnings
that we heard on the tape. lThat was off -- how did you do
that? |

A: I carry a card in my pdcket at all times that has the
Miranda on it inside my businegs card holder. I read it to
him off of that.

Q: Okay. And at no time did he ask to stop the questioning

or anything like that?

A: No, sir. Py
Q: I want to -- now, you have -- you had your car out there;
correct?’
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A: That's correct.

Q: And 1s your car equipped with a video camera?

A: It was.

Q: All fight?v And is I£-§a;7that‘can turn around and léok

inside the car at the occupants?

|A:  Yeah. It has two views, forward through the dash or

through the windshield and then also in the rear prisoner

compartment.
Q: Okay. And after you talﬁed to -- this statement we Jjust
heard -- did that oécur outside the car?
A: Yes,. it did.
Q: Okay}
‘ A: "Before he was placed into the car.
Q: All right. So aféer he talked to you'outside of the car,

was he placed in your car?
A: Correct. 1In the backseat.
Q: All right. I want to show you what's been marked as

State’s 2 for ID. Do you recognize that?

A: . Yes, sir. _ v
Q: And what is it?
A: That is a CD of my in-car video.

Q:  All right.
MR. RICHARDSON: Very good. Please answer any questions
that Mr. Meetze may have for you at this time.

THE COURT: Cross-examination?
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MR. MEETZE: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. MEETZE:

Q: = Officer Happ, how are you doing?
A: Good. Good morning.
Q: You got on the scene subsequent to the other officers.

Officer Cantey'was already there at least; corfect?

A: That's correct.

Q: And you didn't -- other than the conversation you had
with Mr. Durant that was just played, you didn't do any other

investigation in this case?

A: No. I did not participate in any other facets of the
investigation.

Q: You didn't speak to any otﬁer witnesses?

A: No, sir.

Q: You didn't collect any evidence?

A: No; I did not.

Q: You did a supplemental report that’s stricﬁly based on

the invdlvement that you've testified to?

A: That's correct. ,

Q: You didn't personally witness anytﬁing that happened;
correct? As far as in the incident?: -
A No, I did not.

Q: Okay.

MR. MEETZE: I don't have any further questions, Your
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Honor.

MR. RICHARDSON: Nothing further and I ask that he be
excused. |

THE COURf: Sir, you may step down. Thank you. Aéy
cbjection to him being excused?

MR. MEETZE: NO[ Your Honor.

THE COURT: Ybu're free tq go. ‘Havé a nice day.

THE WITNESS: Thank you, YQur Honor.

MR. RICHARDSON: We’'d call Howard Wynn.

THE CLERK: Sir, if you will, please place your left hand
on the Bible and raiSe your right hand. = Do you. swear the

testimony you give in - -this case to be the truth, the whole

truth, dnd nothing but the truth, so help you God?

THE WiTNESSf Yes,.maTam, I do.
"THE CLERK: - Please bé séated and state your full name for
the record.
THE WITNESS: Howard Wynn.
MR. RICHARDSON: All right.
| | HOWARD WYNN, being first dgly
sworn, testified as follows;

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: Investigator Wynn, are you with the Florence Police
| Department?

A: Yes, sir, I am.
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Q: How long have you been working there?

A: Right at 14 yéars. ‘ N

Q: Okay. Ana what are your job responsibilities there now?
A Currenfly, I'm a sergeant on patrol.

Q: Okay. And back in November of 2014, what were your job

responsibilities?

A: Criminal investigator.

Q: All'right. So you.recently}got -- what? -- a promotion
to patrol? |

A: Yes[ sir. 

Q: Okay. Were you the on-call investigator on the night of
Novémber 12th, 20147

A:v Yes, sir, I was.

Q: Okay. And just briefly describe to us what a -- what an
investigator is, does, and what being on call meané.

A; Pretty much -- weil, a police officer has got a lot of
duties énd responsibilities, but our main goal is to serve and
protect the public. As a criminal investigator, I'm
responsible for investigating crimes and solving crimes.

Being on call -- normally you have investigators assigned
for day shift and you have one., investigator assigned for night
shift and after hours in case something happens at nighttime.
That particular night, I was the on-call investigator.

Q: And did yéu respond but to the shelter on Jarrett Street?

A: Yes, sir, I did.
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Q: And what was going on out there when you arrived?

A: When I arrived on scene, the first officer I met with was

Corporal Happ. He was standing by his vehicle. When I met

with him, he pretty much toldvﬁénhe had the défeﬁdant, Melvin
Durant, detained. He was suspected of stabbing the victim,
Wiley Jones.

Q: Okay. And what did you do from thefe?

A: After I met with Corporal Happ, I met with Jimmy Cantey.
He was actually inside of the facility, probably coming out
the door meeting me. He told me what he had also and we

entered the facility, where we were approached by Carl

Wheeling.

Q: All right. So you met with several of the witnesses out
there?

A: :AI met with Carl and another individual and that's ali I

recall meeting with.

Q: All right.

A: By name.
Q: Did youvhave aﬁ opportunity to talk to Mr. Durant on the-
scene? | |
A:  Yes, sir, I did.
Q: ,Okay. And when.you talked to him,.where was he located?
A: In thé backseat of éorporal Happ‘s patrol car.

1 Qs All right. I want to éhow you State’s 2 that's marked

for identification at this point. Are you familiar with that?
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A: Yes, sir, I am.

Q: And what is it?

A: In-car video of Corporal Happ's patrol car.

Q: All‘right. And ‘does this show your conversation with Mr.
Dufant?

A:  Yes, sir, it does. .

Q: Is it a true ahd accurate representation of\your

conversation with him that night?
A: Yes, sir.
Q: All right.

MR.kRICHARDSQN: Your Honor, I'd ask for State’s 2 to be
put in evidence.

MR. MEETZE: Pursuant to previous objections. -

THE COURT: Subseqﬁeht to prévious objections, so>noted
for the récord, but overruled. You can put it in.l So
admitted; .

(WHEREﬁPQN,.State’S Exhibig Numbér 2, a video disc, was

admitted.)

MR. RICHARDSON: Thank you, Your Honor. If we could go
ahead ahdlpubliéh‘it?

THE COURT: All right. Go ahead.

(WHEREUPON, Sﬁate’s Exhibit Number 2, a video on disk,

was played in open court, not transcribed herein, after

which the proceedings resumed as follows.)

BY MR. RICHARDSON:
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Q:  All right. Serdeant Wynn, you met with him pretty much

\

directly after Corporal Happ did?

’

A: Yes, sir.

Q: And was -- dﬁd>yoﬁmbbserve any, you know, medical issues,
phyéical or whatever, that Mr. Durant was having that would
have given you pause about talking to him?

A: - No, sir.

10: All right. Did he appear to be able to appropriately

answer questions you were asking him?
A: © Yes, sir.
Q: And once you finished talking with him, what did you do

then?

A: After I spoke with'Melvin Dufant, I want to say a crime

scene investigator -- he was notified to process the scene and
shqrtly'thereafter I went to the hospital and met with the

victim, Wiley Jones. -

Q: All fight. And after that, did you do any -- was that

pretty much the extent of it or did you do anything else?
A: For. the most part, vyes, sir, that's the extent of it.

MR. RICHARDSON: Please answer any questions Mr. Meetze

may have.

THE COURT: Cross-examination?
MR. MEETZE: Thank you, Your  Honor.

. CROSS5-EXAMINATION

.BY MR. MEETZE:
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Q: Investigator Wynn, you're the lead investigator on this
.case”?

A: Yés, sir.

Q: All right. Which pretty much means you -- once you gét

there, you tock charge --

A Correct.

Q: -- of evérything; correct?

A Yés} sir.

Q: And I think you indicated you’ve begn in law enforcement

for twelve years or just Florence for twelve years?

A Fourteén. Then, it was roughly around twelve years ér,
So.
Q: Okay. Fourteen now?
A Yes, sir.
Q: All right.. And obviqusly, as a law enforéement officer,

you go through a lot of training?

A Yes, sir.

1Q: Correct? And you're trained in how to take control of a

crime scene; correct?

A: Yes, sir.

Q: And how to interview witnesses?

A: Yes; sir. Correct.

Q: How to collect evidence; correct?
A Yes.

.Q: And how to preserve that evidence?
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A: Yes, sir.

Q: How to‘take statements from witnesses; correct?

A: Yes, sir.

Q: And how to preserve those; correct? o
A: Yes, sir. |

Q: You also do incident reporté; is that right?

A: Yes, sir.

Q: All right. And all of that -- throughout your career,

you’ re frained on all of that; correct?

A: Yes, sir.

Q: And your training continues as you move on in your
career. You have to get continued training; correct? .
A: Yes, sir.

Q:_ ‘Because things change, laws change, and you've got to be
on top 6f all of that as part of your responsibilities;

correct?

A: Yes, éir.

Q: All right. 1In this case, you spoke with Mr. Dufant;
cor?ect?

A: Correct.

Q: And thaf was Jjust playedl You were able to search him?
A: No, i did not search Melvin Durant;

Q: You were able to view him; correct?

A: Yes.

Q: He did not have any blood on him?
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A: Not that I recall. No, sir.

Q: Okay.

A: But his hands were -- like I said, he wasvhandcuffed in
the back of a car. It was dark. No, Sir, not that I recall.
Q: Certainly, as the lead investigator, you would know

whether or not there was any evidence in this case that

contained Mr. Durant's blood; correct?

A: Yes.

4Q: All right.

A: Yes.

Q: And theré'é nothing of that nature; correct?

A: No. No, sir, not to my knowledge.

Q: And there was no evidence taken from Mr. Durant that

conﬁained Mr. Jones's blqod; correct?

A: ; No, sir. v

Q{ Okay. He didn't have any -- to your knowledge as the
lead investigator, he didn't have any cﬁts; scrapes or
anything on his hands or anywhere?

A: Not to my knowledge.

Q: .Okéy. Once you arrived as the on-call investigator and
you 1indicated you spoke with Officer Happ and Officer Cantey
and talked td Mr. Durant and then talked to Mr. Jones, did you
go to Mcleod to talk to him?

A: Yes. I met with Wiley Jones, the victim. I met with him

at McLeod HOspitai.
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n

Q: After -- after that, that's when you -- that was —-
that's all you did with regards to investigation. At that

point in time, you started doing your reports and things like

that?

A:_ Well, for the mdst part. Like I'said, I met with
Corporal Happ. After I met with him, I met with Cantey and we
met with Carl Wheeling, who was over the facility at night.
And then I met with Melvin Durant. After I met with Melvin
Durant, I went to McLeod'Hospital and met with the victim.

Q: And after all that is when‘you started compiling --

A: Yes. Yes, sir;
Q: '——'your report?
A: Yes, sir.

10: Okay.

MR. MEETZE: I don‘t.have aﬁy further questions, &our
Honor. |
| THE COURT: Any redirect?
MR. RICHARDSON: No, Your Honor.
- THE COURT:- Sir, you may step down. Thank you.
THE WITNESS:" Okay.
MR.bRICHARDSbN: Yéur‘Honor, we'd call Tim MattheWs.»
THE COURT: All right. |
THE CLERK: Please place your left hand on the Bible and
raise your right hand. Do you swear the testimony you give in

this case to be the truth, the whole truth, and nothing but
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TIM MATTHEWS - DIRECT BY MR. RICHARDSON *
the truth, so help you God? :

THE WITNESS: I do.

THE CLERK: Please be seated’and then state your full
name for the record.

THE WITNESS: Tim Matthews. )
TIM MATTHEWS, being first duly

sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON: A

Q: Investigator Matthews, could you tell us how long you’ﬁe
been with the Florence Police Department and what you do
there?

A: I've beén with the department for about eight years now.
I'm With the crime scene uﬂit. We’'re called out to process

scenes and process evidence, collect it, log it into evidence.

Q: And did you have those responsibilities back in November
of 20147

A: I did: \

Q: Did you respond out to the shelter on Jarrett Street on

November 12th?

A}

| A: I did.
Q: - And what did you do.when you arrived?
A: I arrived on scene. I spoke with Officer Cantey when I

first arrived on scene. He briefed me on what happened. And

then after I spoke with him, he walked me through the scene
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and then I began processing the scene. I photographed it and

then I collected swabs from the blood that was left in the

bathroom, the dining room hall, and the exterior wall of the

diningwiodﬁ‘hall.

Q: So you went looking for blood spots or droplet; or what
have yoﬁ?

A: Yes.

Q: I want to show you what's marked as State’s 6. 1It's for

identification only right now. If you could, take a look at

that.

A: Yes.

Q: Dd you recognize it?

A Yes,’I dqf

Q: And what is that?

A That was the blood that was found on the bathroom sink.
Q: -All fight. That;s in the bathroom of the shelter?

A: Yés, sif.

Q: All right. And this photograph is an accurate dépiction

of.what you.saw?
A: Yes.
Q:  Okay.
MR. RICHARDSON: Your Honor, if we couldjmove State’s ©
into evidence?
THE COURT: Any objection?

MR. MEETZE: ©No, Your Honor.
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THE COURT: Without objection, State’s Exhibit Number 6
admitted into evidence.
(WHEREUPON, State’s Exhibit Number 6, a photograph, was
admitted into evidence.)
MR. RICHARDSON: All right.
BY MR. RICHARDSON:
. . _
Q: If you could‘—f so when you went into the bathroom, which

direction, if you recall, were the sinks? It may help you to

look at State’s 7.

A: As you enter the bathroom, they’re on the right side.
Q: OCkay. And are those sort of across the room from the
urinals? |

A: Yes, it ié.

Q: Okéy._ And you collected blood from this surface right
here? | |

A: Yes, I did.

Q: And how did you collect it?

A: I used a cotton-tipped swab. |

Q: Where elsé in the place did you collect blood?

A: From the hallway of the dining hall and then on the

exterior wall of the dining hall on the outside.

Q: Okay. This is Stqte’s 8. Is that --
A: Yes.

O: -- where you collected some?

A: Yes.
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1 A THE COURT: Hold on. Has that been admitted into
2 |evidence? ,

3 MR. RICHARDSON: Yes, sir.

4 THE COURT: Okay.

5 |BY MR. RICHARDSON:

6. Q: So this would be the exterior wall you were talking
7 about?
8 |A: Yes.

9 |Q: All righf. Is this the spot --

10 |A: Yes, it is.

11 {Q: .-- right.there? All right. And at the end of this wall
12. hefe before you get fo this wall, is there a pathway there or

13 |do you recall?

14 | A: I-believe'so.

15 |Q: - Okay. So you got it from the sink, the floor inside?
16 |A: ~ Yes. .

17‘ Q: That wall theré. Is there any other places?

18 |A: No,il don't believe so.

19 |Q: Okay. Let me show you State’s 18 for identification at

20 |this point. Can you take a look at it?

21 | A: These are the swabs that I collected from the incident

22 |location.

23 | Q: All right. And when you got those swabs, what did you do
24 with them when you were finished there at the scene?

25 A: I take them back to our lab. I secure them in a locker
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and then I put them in a package and they are sent to SLED for

\

testing.

Q: Okay. 1Is the package you put them in’contained in that
A: Yes.

Q: -- clear plastic?

A: Yes. The manila -- manila envelope there.

Q: So when you finish doing What\you're déing with the

swabs, you put them in that manila envelope and log: them into

evidence?

A: = Yes.

Q: ' And then somebody will take them?

A: Yes. Once I log them into evidence, then an evidence

custodian will transport them 50 SLED.

Q: Okay. And'these are the swabs from the incident
location?

A: Yes.

0: Did you also take swabs from a knife?

A: I did.

Q: Is that contained in here as well?

A: That may be what's behind the swabs from the incident
location.

Q: That secpnd enveiope in there?

A: Yes.

Q: And did you do the_same routine with that?

147 -




114

10

11

12

13

14

15

16

17

18

19 -

20

21

22

23

24

25

TIM MATTHEWS - DIRECT BY MR. RICHARDSON

A: I did. I photographed.the knife and then I collected the

swabs of blood from it using cotton-tipped swabs, and then
they were sent to SLED.

Q: I want to show you State’s 3 for identification. Do you

recognize that?

A: I do.

Q: All right. What is it?

A: That is. the knife that was logged into evidence by
patrol.

Q: Okay.

MR. RICHARDSON: Your.Honor, I'd ask for State’s 3 to bé
put in evidence. |

THE COURT: Any objectioﬁ?,

MR. MEETZE: No objection.

THE COURT: Without obje;tion, Number 3 admitted into
evidence. |

(WHEREﬁPON,lstate’s Exhibit Number 3, a photograph, was

admitted into evidence.) | | |
BY MR. RICHARDSON;

Q: I'm going to show you State’s 4. 1Is this the opposite

view of the knife?

A: It is.

Q: And was that red stain on there when you got it?
A: Yes, 1t was.

Q: And is that where you took the swab from?
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A: Yes.
Q: Did you also meet with the victim in the case?
A: I did. After going to the scene, processing the scene,

and collecting the evidence from there, then I went to the
hospital and met with him.

Q:  Okay. And when you were there witﬁ him at the hospital,
did you take any swabs?

A: I took a buccal swab or an oral swab from him for .a --
it’s used for a known standard againsf any other DNA testing.
Q: All right. So the swabs you took were from the location

that night, the knife a few days later, and from the victim?

A: Yes.

Q: And all those swabs were packaged into evidence?

A: Yes, they weré, and they were sent to SLED for testing.
Q: Okay. And this is State’s 17 for identification. Is

that -- |

A: That's the buccal swab, the ofal swab that I collécted

from Mr. Jones at the hospital.

Q: Okay. In similar manila packaging?
A:  Yes.
Q: Okay. So you don't put_it in the clear plastic?' You

J

just put it in the manila?

A: I just put it in the manila.
Q: Okay. 1I'll show you State’s 19. Do you recognize this?
A: I do.
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Q: And what's -- what's in there?

A: That is the knife that was cbllected by patrol that I
proﬁessed.

Q: Okay. “

MR. RICHARDSON: And, Your Honor, if we could move
State’s 19 into evidence?
THE COURT: Any objection?
MR. MEETZE: No objection.
THE COURT: Without objection, so admitted.
(WHEREUPON, State’s Exﬁibit Number 19, a knife, was
admitted into evidence.)
BY MR. RICHARDSON:
Q: And are you in a position where you could remove it from
the bag and shéw it to the jury-?
A: I can.
(WHEREUPON, State’s Exhibit Number 19 was opened and the
knife removed by the witness.)
BY MR. RICHARDSON:
Q: All right. Can you un =--
(WHEREUPON, the folding knife blade was opened'by.the
witnes;.)
BY MR. RICHARDSON:
Q: Okay. Okay. So once you took the swabs to SLED or took
the swabs and put them in eQidence, you had the knife in

evidence, yod took those photographs, is there anything else
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117

that -you did with respect to the case?

A: ° No.

Q: Thank you, sir. Please answer any questions Mr. Meetze

may bave for you..
A: Yes, sir.
THE COURT: Cross-examination?
MR. MEETZE: Thank you, Ybur Honor.

CROSS-EXAMINATION

BY MR. MEETZE:

Q: Officer Matthews, you work with the -- as you said,

crime scene?

the

A: Yes, sir.

Q: With the poliée department?

A: Yes, sir.

Q: .That’'s sort of like the CSI --

A: Yes, it is.

Q: -- team I guess, so to speak, if we’re going to try to

put forth a familiar reference I guess?

A: Yes, it is.

Q: I don't know.if that bothers you or not --

A: No.

Q: -- to be sort of linked with that, but that's what you do
though? |

A: Yes, you're right.

Q: And is that -- you've done that your entire career with

N
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the police department?
A: I've been with the unit for about three years nbw.

Q: All right. And during that course of time, you'wve had an

opportunityvto process numbers of crime scenes?
A: Yes, I have.
Q: Things like that. And your job here was to collect

evidence; correct?

A: Yes, it is.
Q: You didn't do the actual testing or anything like that?
A No. We just package it and send it to SLED. They

actually do the testing there.
Q: And you -- you don't send the items. You just send the
swabs that you collect?

A: Yes. We just take the swabs from it.

Q: So for example, the knife didn't go to SLED, just the
swabs?

A: No, it did not.

Q: fou did not -- you were not given or did not collect.aﬁy

samples from any of Mr. Durant's clothing or anything like

that?

A: No, I did not.

Q: You didn't take pictures of him or anything like that?
A: No, I did not.

Q: No evidence from his clothing or person or anything like
that?
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A: No. :

Q: That you were —

A: No, sir.

Q: -- asked to‘look at it and collect anything like that?
A: No, sir.

Q: Okay. You got there and you were taken through the

scene, but you didn't see actually énything that happened in
this case?
A No, I did not.
Q: You were there, as you said, to collect evidence and
eventually package it properly so that it can be sent to SLED?
A: Yes, sir.
Q: Once you did that, your responsibility with regard to the
case, outside of showing up here today, was done?
A: Yes, sir.
Q: Okay.

MR. MEETZE: I don't have any further question;.

THE COURT: Any redirect?

-"MR. RICHARDSON: No, sir.

THE COURT: Sir, you ﬁay step down. Thank you.

THE WITNESS: Thank you, Your Honor.

MR. RICHARDSON: I ask that he be excused.

THE COURT: Any objection?

MR. MEETZE: ©No, Your Honor.

THE COURT: Sir, you're excused. You're free to go.
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this case to be the truth, the whole truth, and nothing but
the truth, so help you God?
THE WITNESS: I do.
THE CLERK: Pléase be seated and state your full name.for
the record.
THE WITNESS: Frank Mizell.
FRANK MIZELL, being first duly

sworn, testified as follows:

DIRECT EXAMINATION

BY MR. RICHARDSON:

Q: All right. Tell us what you do for a living?

A: I am the evidence custodian with the Florence Police -
Department.
Q: And tell us what those responsibilities entail?

(o

A: We maintain the records and the evidence in these cases

until either time where the case is dismissed or brought to

‘court.

Q: And were you doing this job back in November of 20142
A: Yes, sir, I was.

Q: Explain to us, if you will, the nature of the evidence

box at the Florence Police Department, how things are put in

1 it, how things are removed from it, and what you do with it?

A: Yes, sir. We have approximately 25 lockers. Each locker

has an individual lock. There's only two sets of keys that
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can open thqse locks. I have one. The other is a spare set
that is maintained inside the evidence room. So unless you
have access to the evidence room, you can't even get to the/
spare keys. t

“The officer logs in the evidence. We have an evidence
form that they fill out describing.the incident and the
evidence that's being logged in. They pléce it inside a

locker. They lock it. They have no access to it after that.

So if there's additional evidence that has to be logged in,

| they have to actually use a separate locker.

Q: Sbbif an officer comes in -- let's say ig this case Tim
Matthews just testified that he brought some swébs in and he
put them}in a locker.

A: Yes, sir.

Q: So when he would approach the locker, would it, like, be
a door on a locker that‘s open already?

A Yeé. it's an actual locker. The door opens, it closes,
and then there's an individual lock that's inside the locker.
Q: So he would put the item in the locker, close it, and put
this lock on it?.

A: Yes, 'sir.

Q: And at that point, only you can get that 'lock open?
A Yes, sir.
3
Q: All right. 1In this particular case, did you handle some

items of evidence that were placed in a locker?
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A: Yes, sir. B :

Q: ‘And I'1ll show you State’s 17 —-

A: Yes, sir.

Q: - forqidehtificaﬁidh 5nlydaf fhis point. If YOﬁ’d takéi

a look at that?

Af Yes, sir.

Q:- And do you recognize it?

A: Yes, sir, I QO,

Q: What is 1t?

A: it_is-a manila envelope that was logged in by Officer
Matthews with buccal swabs. _They place them in thé-manilé

envelopes and then they put a seal dn them that they initial

and date. It's tamper resistant. If -anybody -touches it, it~

tears and it cannot be just replaced.

Q: And State’s 18 for identification?

A: Also same manila envelbpes that were logggd in by Officer
Matthews;

Q: All ;ight. 30 these werg»all the éwabé that Investigator

Matthews just testified about that he took?
A:  Yes, sir.
Q: Now, you mentioned when you take them out of the evidence

locker, they’re only in this manila envelope?

A: Yes, sir.
Q: Not this clear plastic? L
A: No, sir.
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Q: So when you get it out, what did you do with it?

A: I take them and I log them into our computer system, and
I have a special locker that all our evidence that's going to
SLED go into, and we try to go to SLED every —- approximately
once every two weeks. So all of the evidence that's going to
SLED gets collected in one spot. It gets logged out on the
day that I'm taking it to SLED. I deliver it to SLED. They
sign for if from me and then I bring back any evidence that

they have that's been processed.

Q: When you remove the manila envelopes from the locker --
A: Yes, sir.
Q: -- initially, do you do anything to that manila. envelope

to open it, unseal it; tamper with it, mess with it?
A: No, sir. That's why they have the tamper-resistant tape
on it that they initial and date.

Q: All right. So Tim Matthews taped it; initialed it, dated

|it, so you knew who dropped it off and who sealed it?"

A: Yes, sir.

Q: All right. And you did not open any of those?
. , .
A: No, sir.
Q: So you took them to SLED?
A: Yes, sir.
\
Q: And when you —-- when you take them, that's in Columbia;
correct?
A: Yes, sir.
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Q: When you take them there, what do you -- what do you do
when you go inside the building?

A: We usually get assigned to one of the processing agents
that's at SLED. We go in and we individually hand them each
case that's being submitted. Depending on what type of case
it is, as to how they éeal it. These cases, they take the

manila envelope and they place them in a heat-sealed pack.

v They heat seal them. At that time, I initial and date when I

submitted it and then I also sign and date on the férm, and
then‘fhey process 1t from there. |

Q{ So yéq’actually eyeball them putting those manila
envelopes in those plastic bags and sealing fhem?

A Yes, sir. RN | - “ -

Q: So yoﬁ'did not observe anybody open the manila envelopes,
tamper‘with anything inside?

A:  No, sir.

Q: - And you may recall or you may not. Do you recall exactly
who you gave those to that day? .

A: No, Sif} Again, they have four agents u? there aﬂd
depending on the wérkload as to Which one you get on each
occasiqn.

Qr Okay. That would be their recofds and not yours as to
who you dropped them off with?

A: Yés,_sir. o ~

Q: Is that the extent of what you did in this case in terms
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of evidence?
A: As to delivering it, yes, sir.
Q: Okay.
MR. RICHARDSON: Very good. Please answer any questions
that Mr. Meetze may have for you.
THE COURT: Mr. Meetze?
MR. MEéTZE: Thank you, Your Honor. Just briefly.

- CROSS-EXAMINATION

BY MR. MEETZE:

Q: You never went to the crime scene in this case?
A: No, sir, I did not.
Q: Other than retrieving that evidence from the evidence

lockers that they were in and couriering them to SLED, that's"

pretty much the extent of your involvement?

A: Yes, sir,.it was.

Q: Did you go pick them up?

A: Yes, sir,'I did. I was the one that retrieved them when
|they were -- when they were done with them.

Q; ‘Sure.

A:  When they were done processing.

Q: And that was I guess officially the end of your

involvement once you got them back here?
A: Yes, sir. I take them. - Again, I returnlthem to the
evidence room and I place them wherever we have all the other

evidence located; so they're easily accessed.
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Q: So any substantive issues with regards to what happened

in this case, you've got no idea?

A No, sir, I do not.
Q: I gotcha. Thank you very much.
A: Thank you.

MR. RICHARDSON: No further questibns, Judge. 1I'd ask
that he be excused.
THE COURT: Any objection?
MR. MEETZE: No, Your Honor.
THE COURT: »Sir, you may step down. Thank yod.
| THE WITNESS: Thank you. !
MR. RICHARDSON: We'd called Jennifer Clayton.
THEiCLERK:‘ Please_place.yqur~l§ft hand on the Bible énd

raise  your right hénd. Do you swear the testimony you give in

1this case will be the truth, the whole tfuth, and nothing but

the truth, so help yoﬁ God? -
THE WITNESS: I do.
THE CLERK: Please‘be seated and state your fgll name for
the record. |
THE WITNESS: Jennifer Clayton, C-l-a-y-t-o-n.
| - - JENNIFER CLAYTON, being first
duiy sworn, tesﬁified as follows:v

DIRECT EXAMINATION

BY MR. RICHARADSON:

Q: Ms. Clayton, tell us where you work and what you do
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there?
A: I'm currently employed by the South Carclina Law
Enforcement Division, also known as SLED. And I am a forensic

DNA analyst, which means when evidence is submitted to SLED

that may contain DNA, either from blood, semen, saliva or just

skin cells that may have been left behind on an item, I will

aftempt to develop a DNA profile from that item.

I will also attempt to develop a DNA profile from known
standards. Those are standards or samples that are taken
directly from a particular individual. That way I know the
DNA profile developed frém that item came from a particﬁlar
indi&idual.4 And then I will attempt to compare those two
profiles, the profile ffom the evidence and tﬁe profile from'

the standard, to determiné if the individual that submitted

the standard could have contributed DNA to the item of

evidence. /

Q: It sounds like you've got té go to school for that.

A: I do.

Q: ‘All right. Where did yoﬁ go to school for it and what

kind of degrees do you have to have for it?

A; I earned a Bachelor’s of Science in Biology from the
University of North Carolina at Chapel Hill. "I have also
taken classes at NC State and USC. My coursework includes
molecular biology, genetics, biochémistry, and statistics.

I also completed an internship with the North Carolina
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State Bureau of Investigation's Molecular Genetics Department,
which is the equivalent of SLED’s DNA Department. I
originally hired on with SLED as a forensic technician in the

DNA Department and then was hired as a DNA analyst.

Q: How long have you been doing that?
A: I've been a DNA analyst for.approximately twelve years.
Q: And do you have to attend trainings, keep up to speed on

‘|new developments, that sort of thing?

A: Yes. We are required to have continuing education every

year to make sure that we don't fall behind in the science.

Q:  And have you ever testified in Eourt as an expert witness
’ befofe?

A Yes, I have.

Q&. And in what area?

A{ Forensic DNA analysis and serology. SerologyAis festing

for body flﬁids, such aé blood, sémen or saliva.

Q: And about héw many- times, if you recall, have you_
testified as‘an expert?

A: Appfoximately 45 times.

MR. RICHARDSON: Your Honor, at this time, I'd ask that

{she be qualified as an expert in forensic DNA analysis.

THE COURT: Any objection?

MR. MEETZE: No, Your Honor.

\

THE COURT: Ladies and gentlemen, let me give you this

charge real quick.

'
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Normally when a person testifies, they cannot give
opinion testimony. Normally, they must testify as to what
they either saw, heard or sensed by smell or something of that

nature. However, there is an exception when someone is

fqualified as an expert because of education or experience. In

) :
that situation, they are permitted to give their opinion in

certain areas, if the Court qualifies them that way.

This particular individual ig.going to be qualified as an
expert in the field of forensic DNA analysis to give opinion
testimony in that area. That does not mean -- that does not
mean that you must accept the opinion, but it is evidence for
you to use in any way that you see fit and give it the weight
and credgbility that you believe is apprépriate.

You may - continue.

MR. RICHARDSON: Thank you, Your Honor.

BY MR. RICHARDSON:
Q: Ms. Clayton, with respect to this particular case, did
you have an opportunity to review some swabs sent to SLED by

the Florence Police Department?

A: Yes, I did. )

U -~

Q: Now, explain to us how -- when a packet of swabs gets
dropped off by Frank Mizell, how do they get to you?

A: ‘When e&ideﬁce is submitted to SLED -- thousands of pieces
of evidence are submitted to SLED every year and the majority

of evidence is stored in their Evidence Control Department
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until it is time to analyze the evidence.

So once a case is assigned to me, I retrieve the
evidence. I go down to the Evidence Control Department and an
evidence custodian or evidence technician from our Evidence
Control Department will retrieve the evidence from whatever
shelf it's stored on and then we'll perform a persdn—to—person
transfer. I will take custody of the evidence at that time
and that transfer is -- is tracked in our computer system.

Q: And when you're dealing with items like swabs of what is
suspected to be blood, items that could'easily be mistaken one
for another of, you know, fungible items I guess is the word
commonly used, how do you ensure that there is no tampering
or, you know, mess ups along the way before it gets youf

A: Whenever I first open evidence, the first thing I do is
an inventory that involves checking.the items that are
submittea against thé description in the computer to make sure
that the evidence that’s submitted is, in fact, what the
paperwork éays was submitted. ' And I also check to make sure
there's no inaication cf tampering with the evidence. It
doesn't look like the evidence has had, you know, -anything
spilled on it? It doesn't look like anybody's broken ény
seals or anything like that. As long as the evidence
descriptions match and there appears to be no indication of
tampering} then I can begin my analysis.

Q: I want to show you two exhibits here, State’s 17 and 18,
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both for identification, and 18 has I think two envelopes in
it. If you could, take a léok at those and tell me if you
recognize those items? |

A: Okay. I do. This pouch -- it's/idéntified with the SLED
lab number. Every case that’s submitted to SLED has a unique
number assigned to it aﬁd this is the SLED lab number for this
case. I also recognize my date and initials from when I
resealed the heat-sealed pouch.

Additionally, on the actual envelope inside; I wrote the
lab number, the item numbers that are contained in that
envelope, and my initials. There's another envelope behind
it. I can't actually read it, but it should be Item Numbef‘4,
and they_were all packaged in the same heat-sealed pouch."So
I would have also written the item nﬁmber, the lab number, and
my initials on that item as well.

Aﬁd the same is true for this item. This is SLED Item
Number 5. It has the lab number on it, the item number, the
date, ana my initials of when I resealed it. And again, the
lab number, the item number, and my initials on the actual
envelope inside the heat-sealed pouch.

Q: So the one you're holding know that you just described is

State’s 17 and the one you described before that was State’s

187
A: That's correct.
Q: Okay. When you received these things, they were sealed
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in the packaging that we see here?

A: That's correct.

Q: And does SLED have a way of determining who all within
SLED has handled these items before they get to you?

A: Yes. We have an electronic system that wg‘use to track
all transfers between individuals and from an individual to a

storage location.

Q: Okay. And do we call that, like, a verified chain of
custody? |

A: That would be our internal chain of custédy. That's
correct.

Q: I want to éhow ybu State’s 16 for identification. If you

~coﬁld, take a look at that.

A: This is a printed copy of our internal chain of custody.
Q: And is that the compléte chain of custody on those two
packets of items we have here?

A: Yes. It tracks it from the time that it was submitted by
Frank Mizell. 1Is that how you pronounce that?

Q: Mizell.

A: Mizell. Frank Mizell until the time that Frank Mizell

picked it up once analysis was complete.
Q: And is that a document that you keep up with as part of
your job duties at SLED to ensure who has handled the items

you' re testing?

A:' Well, it's maintained electronically. So as each
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individual handles an item, it is recorded in our computer
system, and then it can be retrieved as a printout.
.MR. RICHARDSON: Your Honor, at this time, I'd ask for
State’s 16, the éhain of custody, be entered into evidence.
MR. MEETZE: No objection, Your Honor.
THE COURT: So admitted.
(WHEREUPON, State’s Exhibit Number 16, chain of custody,
was admitted into evidence;) ’
MR. RICHARDSON: Thank you.
BY MR. RICHARDSON:
Q: And could you tell us the names of the people at SLED who
handled.these items before you?
A: Yes. The only_individual at SLED that handled thé item
before I originally took custody of it was Dodi~Yarbofough.'
She took custody of it from Frank Mizell and then she pl;ced'
it on a storage shelf in our Evidence Control Department. and
then later she retrieved it from that shelf and transferred
the item to me for analysis.
Q: And when you got it, iF was completely sealed, unopened
from when she sealed it in front of Frank Mizell?
A: That's correct.
Q: Okay. Now, back to the swabs.' When you got the packets,
you obviously would've had to open them to do any testing. So
what did you do with them? |

N
A: In the case of the evidence, there was a request for
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blood testing, and so I performed a presumptive test, which
indicates the presence of blood on an item. And then I moved
to DNA analysis and attempted to develop a DNA profile from
both the evidence and. from the buccal swabs that were

submitted.

Q: Explain to us, if you will, the testing procedure that

‘| you do for DNA?

A: For DNA analysis, the first step is what's called
extraction. That's separating the DNA from everything else,
from other components of the blood, from the cotton swab that
it was collected on, so that I have a tubé that cdntains'only
the DNA. And then the instruments that we use -- they have a
target amount of DNA. If there's too much DNA in the sample,
then it will give poor results. And if there's not enough DNA
in the sample, then it wili not give a result at all.

So the next step is to quantitate the DNA to determine
how much DNA is present and then at that point, if necessary,
I make adjustments to the concentration of the sample. And
then I do an ampl}fication step, which takes -- makes copies
of the sections of the DNA that we test.

And at that point, I put it on our final machine, which
yields a DNA profile. And a DNA profile is reported as a
sequence of numbers and;.with the exception of identical
siblings, no two individuals are born with the same DNA

profile.
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Q: Okay. So the point of testing for DNA is, with the

exception of twins, we all have different DNA?

A: That's correct. Everyone has a unique DNA profile.

Q: So you did this testing on these swabs and did ybu
generate a report with your -- whaﬁ you tested and the results
therefrom?

A: xYes, I did.

Q: I'm going to show you State’s 15. 1If you can, identify
that?

A: This is a copy of the report that I issued. However, it

does appear to be missing a portion of the table on the third
page.
Q: _ With respect to what was tested and what your final
conclusions were, does that feport contain those?
A: Yes, it does.
Q: All right.

MR. RICHARDSON: Your anor, I'd ask that State’s.15 be
placéd info evidence.

THE COURT: Any objection?

MR. MEETZE: No, Your Honor.

THE COURT: So.admitted.

! (WHEREUPON, State’s Exhibit Number 15, DNA analysis
report, was admitted into evidence.)l

MR. RICHARDSON: All right.

BY MR. RICHARDSON:
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Q: Ms. Clayton, if you could, tell us I guess by item number
what you tested and then the results?
A: Okay. The first item that I tested was SLED Item Number
1, which was swabs from a restroom.. I tested it for the
possible presence of blood. And thelpresumptive testing for
blood was positive, which means blood was indicated on that
item. |

I then took it to DNA analysis and the DNA profile
developed from that item matches the DNA profile of Wiley'
jones. The probability of randomly selecting‘an unrelated

individual having a DNA profile matching this item is

|approximately one in 28 quintillion.

What that statistic means is that if you were to go out

|into the population and just choose any one person at random

~

that's unrelated to the individual that actdally left the
stain, the probability that that individual would have that
same DNA profile is approximately one in 28 quadrillion —--

sorry —-- one in 28 quintillion, meaning it's very, very

unlikely that you could choose someone at random that would

just happen to have the same'DNA profile.

Q: Okay. And while we’re at it, the swabs that you tested

'MR. RICHARDSON: ' If I could go ahead and move 17 and 18
into evidence?

THE COURT: Any objection?
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MR. MEETZE: No, Your Honor.

THE COURT: 17 and 18 admitted into-evidence without
objection.

(WHEREUPON, Statefs Exhibit Number 17 and State’s Exhibit

Number 18, swabs, were admitted into evideﬁce.)

MR. RICHARDSON: Thank you, Your Honor.

BY MR. RICHARDSON:

Q: So we have one in whatever quintillion from the blood in

the bathroom. What was your next item?

A: The next item i tested was swabs from a dining room.
Again, I tested it for blood. The presumptive testing for
blon was positive, meaning blood was indicated on that item.
The bNA profile from that item also matches the DNA profile of
Wiley Jones and, again, the probability of randomly selecting
aﬁ unrelated individual having a DNA profile matching this
item is approximately one in 28 quintillion.

Q: And the DNA profile of Wiley Jones -- was that developed
from the buccal swab taken from him?

A: That's correct. A buccal swab is just a swab tﬁat's
taken from the inside of the cheeks, and it collects skiﬁ
cells that have come loose on the inside of the cheek and g
contains the DNA of that individual.

Q: So you then compared his standard taken from his mouth to
these items that you’re listing now, bathroom and other

places?
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A: That's correct.

Q: I'm sorry I keep interrupting you. What's the next item
on your list?

A: The next item I. tested was SLED Item Number 3, which was
swabs from an exterior wall. And again, blood was indicated
on that item, and the DNA profile developed from that item
matches Wiley Jones. - And again, the probability of randomly
selecting an unrelated individual having a DNA profile

matching this item is approximately one in 28 quintillion.

Q: Okay. - And is there another item or was that the last

' J

one?

A: There was one more.

Q: Okay.

A: There was swabs from a knife blade. That-was SLED Item

Number 4. Blood was indicated on that item as well. The DNA
profile developed from Item 4, which would be the knife blade,
also matches the DNA profile of Wiley Jones, and the

probability of randomly selecting an unrelated individual

‘lhaving a DNA profile matching this item is approximately one

in 28 quintillibn.

Q: So all the blood that was picked up on the swabs from the
various locations in your analysis and expert opinion was
whatever quintillion probability that it belonged to Wiley
Jones?

A: It was approximately one in 28 quintillion that if you
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chose an individual at random that that profile would match
this item. So it's not that -- it's not the probability that
he matches it. 1It's the probability that if you chose a

random individual just by chance he would match it.

Q: So --

A: I know it's a fine distinction, but -=

Q: So if we threw a daft into a crowd of 29 quintillion
people, there would be one -- I mean if it randomly hit

'somebody? Is that accurate or I'm just messing it all up?

A: Well, it's really -- the number is independent of the
~ . .
population, but yes, if you were just to go into a crowd of

any size and just to choose someone at random, Jjust walk‘up to
an individual and say I would like to test you, the

probability that they would have that same DNA profile is

approximately one in 28 quintillion, meaning it's very

unlikely. I believe the probability of winning the jackpot is

one in 240 million right now, which means you're much, much
more likely to win the jackpot than you are to pick someone at
random that what just happen to have the same DNA profile.

Q: How many zeros comes after the 28 in quintillion?

A: When you’re counting, it's hundreds, théusands, millions,
billions, trillions, quadrillions, quintillions. So it would
be the number 28 with 18 zeros behind it would be 28
quintillion.

Q: Okay.’

- 175 -




140

10
11
12

13

14
15

16

17

18

19

20

21

22

23

24

25

JENNIFER CLAYTON - DIRECT BY MR. RICHARDSON

MR. RICHARDSON: Your Honor, I just checked with the
court reporter. We’d move 15 into evidence.

MR. MEETZE: No objeétion.

THE COURT: Without objection.

(WHEREUPON,'State’s Exﬁibit Number 15, DNA analysis

report, wasladmitted into evidence again.)

MR. RICHARDSON: I believe that's all the questions I
have for Ms. Clayton at this time.

THE COURT: A1l right. Mr. Meetze?

MR. MEETZE: Yes, sir.

CROSS-EXAMINATION

BY MR. MEETZE:

OF Good morning. How are you doing, Ms. Ciayton?
A: I'm doing well. Thank you.
Q: The testing that you did on the samples that you received

was short tandem repeat PCR - DNA analysis?
A: ‘"That's correct.

Q: All right. And PCR stands for pblymorphic chain

reaction?
A: Polymerase chain reaction.
Q: Okay. When you do that type of analysis, isn't it true

that you're not comparing 100 p%rcent of the DNA from your
sample to 100 percent of DNA from the known sample?
A: That's correct. We test -- the kit that we use tests 15

locations. The majority of DNA is very similar between
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individuals. So for both time expedience»and cost, the
scientific community has chosen 15 locations that have a high
amount of variability between individuals, and those are the
-- well, there's more locations, but the kit we use tests 15
of those locations and those are the results that are
reported.

Q: And you say the scientific community has come up with 15
locations for you to test. Those 15 locations comprise a

very, very small percentage of the entire strand of DNA;

7

correct?

A: That's correct.

Q: I mean when we say very small, less than one percent?

A: I don't know the exact percentage, but that is probably
accurate.

Q: And that =- and I'm going to -- I may ask questiqns thatv

shows how little I know about what you do and everything; so

'please\forgive me 1if I sound unintelligent. But when you say

the 13 sites that you test, is phat 13 genes from a stem -- a
DNA 'stem or egactly what are those 15 sités?

A: The 15 locations that we test are non—codihg~genes,‘as in
they donft determine eye color, hair color, anything like
that. They are locations that are -- have a high amount of
variability between individuals and so therefore can develop a
unique profile for an individual.

Q: And so it's a gene or even something smaller than a gene
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that you’re testing?

A: It is a very small piece of DNA, relative to an entire
strand of DNA. That's cqrrect;

Q: All'right.. And are you aware —-- do you know the number
of genes in a DNA? |

A: I believe the estimate now %s 23,000. It was at one time

considerably larger than that, but they have reassessed their

estimate.

Q: It's still a good bit more than --

A:m . Oh, correct.

Q: -— the 157

A:' It’'s donsiderably moré than the 15'locations that we

i3

tested. Correct.

Q: So really»whét you're talking ébouﬁ'with fhe.15 then is
just a vast majority of generic matefial is not used for

compafisoﬁ? |
A: Right. We just use a -- as I said before, for cost and

time issues, we just chose 15 locations that»have,unique -

unique results for individuals in most of those locations.

Q: And when you are doing your analysis and, you know, we

may not have used'—— but you don't actually -- you can't

actually see the 15 sites?. You're not looking at them with
your eyes?
A: No, no. DNA is obviously extremely small. It's

contained in cells in the body, which just to see a cell you
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would need a microscope to be able to see a cell, and DNA is’

much, much smaller than a cell. So no, I cannot visualize
DNA.
|1 Q: And like you said, even with a microscope, you don't

visualize it?

A: I do not, né._ I do believe there are some high-powered
microscopes with some advanced technology that can do some
detection of DNA.

Q: Okay. And the genetic material that you receive and
test, in this case blood or whatever it may be, the cellé

contained on those swabs or those pieces of evidence are not’

alive; correct?

A: Not at the time that I receive them. They would not be,
no.

Q: Right. And so you have to somehow get them to replicate?
1a: .No. I don't cause the DNA -- i don't cause the cells to
‘replicate. The process we ﬁse is called DNA amplification or,

as he said earlier, it's short tandem repeat polymerase chain
reaction DNA analysis.

And what that means is that it tests these certain
locations. We have the kits that we use. The kits contain
probes that are spec;fic for the locations that we use. The
DNA -- DNA is double-stranded; so the test that we use causes
the DNA to melt %nto two straﬁds and then that strand is

copied. And that copy of the strand has a fluorescent dye on
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it and so we go through this process over and over and over
again. It goes through a cycle. It becomes two strands. It
melts again. It becomes one strand and makes another copy and
does this over again so that we can make detectable copies of
the locations that we’re interested in.

The locations that we test are tagged with fluorescent
dye and then.we can run it on our final instrument, which has
a laser which excites the fluorescent dye on the DNA and then
it passes by a camera, which can then detect the‘florescence
from the pieces of DNA.

Q: So you add a fluorescent dye that sort of causes these
not-living cells to replicate? Is that -- I don't know if
that'é the right word or not.

A: Wéll, the cell itself does not réplicate. They -- at the
point that we do the amplification step, the DNA has already
beéﬁ extraéted from the cell. So the tube that we’re using
for amplifiéatidn only contains the DNA in liguid and then we
add to that our _- what's called a reaction mix, whichv
contains the nucleotides that werneed to build the DNA
strands, and the probes, which have the fluorescent dye in
them to deteét the DNA strands, and then the polymerase, whiéh
is another protein that actually causes the nucleotides to be
added to fhe strand. We don't actually replicate the cells
themselves. We only replicate sections of the DNA.

Q: And it’s these -- YOu said you build up these cells or
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these sections, and that built-up part or whatever -- that's
what the computer reads; correct?

A: The computer detects -- or the instrument detects the
final product} yes. Once the DNA copying or the polymerasé
chain reaction portion of the analysis is complete, the final
instrument detects the DNA and then translates -- uses a
combuter program to translate that information into nuhbers
and those numbers are what's reported as the DNA profile.

Q: -And the computer reads those; correct?

A: Yes, that's correct.

Q: All of this is done --

A: The instrument detects it‘and then the computer
translates the information from the instrument.

Q: Now -- and there's -- because you can’t see these and,
like you said, you don't see them with the microscope, there's
no way for you to go behind the computer and double check the
computer’s work individually?

A: No. If I'm understanding your question correctly, I
cannot look at the DNA itself. So is that -- is that what
you're asking?

Q: Yeah. You can't manually compare the DNA using a
microscope or anything like that?.

A: Right. That's correct. I can't hold one piece of DNA up
and look at another piece of DNA and see if those two pieces

of DNA are the same. I have to depend on our validated
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testing methods and use the results that come from those.

Q: And in this case, the computer came up with a probability
of one in 28 quintillion -- I don't know the right word. You
A: “Yes.

Q: Is it one in 28 quintillion probability that a randomly-

selected person would have the same genetic profile; correct?
A:' That would be a sepafate computer that we use, but yes.

I did use a computer to.calculate that statistic. The
instrument that.we use to develop the DNA profileAis called a
capillary'electrophoresis instrument. I would then use the
computer to -- from that instrument to determine the DNA
profile. That DNA profile is then entered into a different
program which is uséd to calculate the statistic of one in 28
éuintillion.

Q: And, of course, as you have testified to already, 28
gquintillion is a gigantic-number?

A: That;s correct. Twenty-eight quintillion is a very, very
large number. One in 28 gquintillion 1is a very, véry, very

small probability.

Q: In fact, 28 qﬁintillion'is almost incomprehensible?

A: It is not a number that most people work with. ‘That'é
correct.

Q:'. In fact, When you're dealing with probability of someone

else having genetic material that is the same and you apply
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those kinds of numbers, that's actually more people than have
ever lived on the face of the earth?
A: Twenty-eight quintillion is-probablyrmore people than
have ever lived on the earth. That's correct.
Q: Certainly more than currently live on the earth?
A: Certainly. The current population I believe is estimated
to be appfoximately seven billion.
Q: And as you said, you would still have_to go to trillion,
quadrillion, before yéu're even sniffing quintillion?
A: That's correct.
Q: So it's, like I said, a very incomprehensible number when
you're dealing with humans. All right.‘

MR. MEETZE: I don't have any further questions,  Your
Hondr.

THE COURT: Mr. Ri.chardson?’

MR. RICHARDSON: No, sir.

THE. COURT: All right. Ma'am, you may step down. Thank
you. .

MR. RICHARDSON: We'd ask that she be excused.

THE COURT: Any objection?

MR. MEETZE: No, Your Honor.

THE COURT: Witﬁout objection, you are excused. You're
free to go. Have a nice day. | -

MR. RICHARDSON: The State rests, Judge.

THE COURT: All right. Can the lawyers approach a
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THE COURT: All right.

MR. MEETZE: Your Honor, at this time, I would just renew
all previous motions and objections for the record.

THE COURT: All right. For the record, the Court's pfior
rulings remain the same.

Ladies and gentlemen, you all have heard all of the
testimgny that you're gding to_hearlin-this case. That which
remains is closing arguments by the counsel -- by counsel.

The State will close first, followed by defense counsel, and
then I will charge you on the law applicable to this case.

Before we begin closing arguments, let me remind you,
ladies and gentlemen, that closing arguments is not evidence 
It is not evidence in this case.

Mr. Richardson, you're so recognized.

CLOSING ARGUMENT ON BEHALF OF THE STATE

MR. RICHARDSON: Thank you, Your Honor. Mr. Meetze.

I think it's pretty clear what happened as far as the
facts go. We've had ample testimony about what happened in
the bathroom, what happened after the bathroom, before the
bathroom, and then what the police did and the SLED‘analyst.
Not a whole lot of wiggle room in terms of what litérally took
place with these people involved in this incident.

Carl Wheeling, who was our first witness, did an
outstanding job of explaining exactly what oécurred in that

bathroom and also standing up and demonstrating it to you.
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And I think, to paraphrase him, he heard this noise in the
bathroom{ knowing that these two guys had some ill will with
one another. Mr. Durant was upset with Mr. Jones at least.

So knowing this goes on, he hears this rumbling coming
from the bathroom. He steps in and I think he said he saw him
come down on him blade down with the knife at least twice
pefore he was éble to.get there and catch his arm before it
came down again. And he said Mr. Durant, who was the shorter
of the two individuals, was jumping tovcéme down on him as if
to aim for the chest or the back.

And we saw some of theiinjuries‘that Mr. Jones suffered
in thosé photographs. Grisly looking things. I'm not going
to throw thém back on you on the biglscreeﬁ here, but you’ll
have the pictures that are in evidence to look at if you wish,
along wiﬁh a trashcén I guess. But anyway, it was —; I mean
the descriptioh of it is extremely violent.

Mr. Jones told yoﬁ similarly that he was outside that
curtain, you kﬁow, when Mr. Durant was talking to Mr.

Wheeling. They had a few words there and Mr. Jones goes in to

use the bathroom. Now, he says he started off at the urinal

1and was using it. He was there to use the bathroom and got

sneak attacked from behind, at which point he turned, did the
defensive posture, and got caught, you know, in the front, got
caught in the arm. I'm not sure how he got hit in the back,

whether that was from the initial, you know, when his back was
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And then Mr. Wheeling comes in and ébviouSly prevents
further damage or death by stopping that knife from coming
down again and holding him there for what he says he thought

was maybe about a minute and a half so that Mr. Jones could

.get away. He was clearly trying to kill him and I say that to

say what is the foreseeable cbnsequence of coming down on
somebody with a knife at all, much less that many times?

I mean Mr. Jones indicated he had four puncture wounds
and other scratches and abrasions on his body, and that's just
before Mr. Wheeling caught his arm. I mean this easily éould
be a murder case you're sitting on right here but for Carl
Wheeling.

That's why I argue -to you that this is an attempted
murder. Mr. Durant tried té‘get it done, buf he got held'up.
And we, you know, went the extra mile so to speak, the police
collecting the blood and sending it off to SLED and, of
course, every last'drop came back tb the victim.

| So this wasn't some mutual-combat situation. This wasn't
some self—defense situation. This was a sneak attack-tryiﬁg
to kill this guy for Qhat sounds like, you know, rather
éhildish reasons, but you know alcohol gets involvéd maybe.

Who knows what was going bn with those two guys before?
That doesn't really matter. What matters is the actions taken

by the defendant. You don't resolve your conflicts with'folks

B
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by trying to carve them open, but that's what happened iﬁ this
cése. /

We’ve got the knife. We had Mr. Nesmith testify that he
saw Mr. Durant chunk the knife over the fence behind the
property. So I mean guilt is all over Mr. Durant in terms of
committing this act.

: , :
So what you have to determine then is the law that

applies to this act. I strenuously argue to you it's an

attempted murder, as is charged. But I caution you because at

the conclusion of the closings}here when the judge gives yoﬁ
the law, he's going to give you not only the law on attempted
murder, but our assault and battery statutes aé well, a number
of them from top to bottom in our Code of Laws. And those are
called inclﬁded.offenses or lesser—included offenses of thé
attéﬁpted ﬁurder._

And each of those different assault and battery levels
have different elements or things, different sor£s of,injuries
that have to be present. 1It's very ihjury-foCuséd. And I
deon't want you to get_confusedyby that by looking at Mr.
Jones's arm-andlhis baék and thinking about injuries because
for attempted murder, injuries don't really matter. Yéu know,
if somebédy fires a gun at you and misses, you'?e not goingbto
have an injury. .That doesn't mean they didn't-try to Kill
you. |

So in a ‘case like this, you know, what if Mr. Durant had
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run in that bathroom, but Mr. Wheeling got there in time
pbefore the first knife swing came down and caught him? He’s
still trying to kill him, but there wouldn’t be any injuries
because he didn't strike him. So the injuries are completély
irrelevant.

What we’re looking at is the intent of Mr. Durant here.
And thaf is where we get into the definition'of»attempted
murder, énd the'law and the statute reads a person who with
intent to kill attempts to kill another pérson_with malice
aforethought, either express or implied.

So we'v§ gdt a person, Mr. Durant, who intends td kill
Mr. Jones with malide aférethought, eitﬁer.expresslor implied.
Now; that's the legaiese pért of this.
| Malice is ill wili fowards éomébody,'dislike[.hat;ed.
You've got é problém with somebody. And it can be either
expressed -- I'm going to kill you -- or iﬁplied, meaning you
can look at the actions taken by the individual and say he's
trying to kill him;

\
aAnd that's what we've got in this case.. Running in that
bathrooﬁ and carving away, aiming at his- chest and his back;
causing him grisly injuries, but it's implied malice. He had
a pfoblem with him right beforé. We know that. There's ill
will there. He acted on that.

™~

Now, I don't know and the-evidence isn’t clear whether he

I

already had the knife on him or if he had to go to his -bedroom
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or, you know, bed and get it. We don't know that, but Mr.
Jones had enough time to go from wherever they had words to
the bathroom and start -- you know, begin to use it before Mr.
Durant enters that bathroom and Sneak attacks him.

So malice aforethought. Aforethought, of course, means
beforehand. Sc you have to have malice right before the .
attack and during the attaék, and I think that is abundantly
clear here. We have the testimony that they had problems.
This wasn't an accident. ‘You know, he didn't pick the wrong
guy. Everybody knew each other. They all testified. Mr.
Wheeling, Jones, Nesmith, evef;body knew everybody.

So that's what I caution you on. When you hear these
other laws being read to you about terms like great bodily
injury, moderate bodily injury, and even the word injury,
completely irrelevant to whykwe’ré here. We)re here because
of his intent, his evil intent, his hatred towards this guy
andlhis actions that he took to show him his displeaéure.

Now, the judge is going to also tell you the law with
respect to a number of things, but one in particular I want to
talk to you about is reasonable doubt. Reasonable doubt is
the highest buraen in the law in terms of, you know, proving
something. I can’t just make you think, yeah, you know, maybe
he did it. It has to be mére than that. You have to be
what's called firmly convinced that he did this stuff. That's

why we present all this evidence to you to show that it's not
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some maybe.

And I argue to you now that the evidence in this case is
way past beyond a reasonable doubt for this attempted murder;
It's -- I mean we've got everything from a factual standpoiﬁf.
We've got eyéwithesses, we've got DNA, we've got the weapon,
blood on the weapon, you know, statements made by the
defendant that were inconsistent.

If you listen to the first stétement we played er you
through Officer Happ's voice recorder, if you pay close
attention -- you can listen to these again if you want to. He
asks him -- weli, first, you know, he denies this even
happening, which is ridiculoué, but he denied it even taking
place.

But he did acknowledge that hevﬁad a knife earlier in the
day. So Officer Happ asked him where ié that knife. 1If you
listen carefully on there, you'll hear what sounds to me like
it fell out my pocket.> Well, he goes from Happ's custody and
then he's put in the back of the car, and Investigator Wynn
starts talking to him and he'é asking him similar questions.
Wéll, what happened to the knife? Well, it's in a case at my
cousin's house. So he's distahcing bimsélf from the weapon.

Of course, we know through Tommy Nesmith that he chunked it

over the fence in the backyard.

But he’s showing through these denials of anything

happenihg and distancing himself from the weapon a
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consciousness of guilt here. You know, he's running from this
by telling the pblice these misleading things. ‘So we have
that, 1in addition to all the overwhelming evidence.

Really, Carl Wheeling makes the whole case. I mean I
probably could've rested yesterday after the first three
witﬁesses because Carl Wheeling -- you know, him coming in and
catching it happen and his testiﬁony about, you know, stopping
him, that -- there's an attempted murder going on and that
prevents the murder going on and that's as plain as I can
explain it to you.

So I just ask you, when you heai the law, listeh to it
carefully and just use your common sense. I mean that's what
it all comes down to. Use your common sense and apply it to
the facts of this case and there's only cone reasonable
conclusion. Mr. Durant was.trying to kill this‘guy, you know.

So I can’t put it any plainef than that. Sé I thank YOu
fo%>listening, and go back in that réom and go through all
this stuff. TIf you need to listen‘tb anything again, you
certainly can. Look at all fhe pictures. Discuss it. And
I'm sure after you do that and apply your common sense to it,
the only logical conclusion here is. attempted murder. Thank
you.

THE COURT: Mr. Meetze?

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT

MR. MEETZE: Thank you, Your Honor. Mr. Richardson.
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I told you at the beginning of the case and you've heard
a number of.times you can oniy make decisions and deliberate
once you've heard all the evidence and you'&e heard fhé
arguments from the lawyers and you've gotten the charge on tﬂé
law. So we -- we’re heading in that direction. You've gottén
all of the evidence. You'vé heard from Mr. Richardson.
You’ re going to hear from me now.

"The only thing left will be to hear the charges on the
law from the‘judge and then the ?ase will be in your hands,

but just because it won't be around -- won’t be too much

longer before you have ;hat‘doesn’t.mean that the different

parﬁs that ar¢ still going on in this trial are not very, very

important becausé fhey are. ‘Becausé just having the evidence
is not enoggh. :You have to havé'that in Conjungtioh with‘thé"
law that the judge wili charge to‘you>to_be‘able to see how to
apply the evidence that you have réceivea tb tHe,law that the
judge is going to charge.you.

And the-jﬁage is going to chaige on a number of different
léws and certainly I appfecia£e your patience and your |
attention{ and it'll_be réquired for a littlé while longer
becéuse some of the law can be -- like a lot of things I
suppoée, it's not alwayé wfittenlthe way you WOuld‘like it to
be written to be able to understand it entirely, but that's
just how things are.

Nothing is always black-and-white. There sometimes can
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be gray and that's why we have charges and that's why we --
fhat’s why we have laws and arguments and interpretations and
ﬁhings like that, and that's th Mr. Richardson and I get to
stand up here and talk to y'all about the evidence and give
you our feelings as to what the evidence has shown.

As I told y’'all earlier, in criminal court proof beyond a

reasonable doubt is required to find somebody guilty of any

Jcriminal offense, and that is a very, very high burden, and

you'll be charged on the law as to what that means exactly.
I'1l submit to you that proof beyond a reasonable doubt does

not require proof that overcomes any and all doubt. That

certainly would be an extreme burden, but it's a -- it comes

up just short of that. -It's not too far off from that. It's
very important becaﬁse of what wé deal with here in General
Sessions court, in criminal court. It doesn't get ahy more
important than that. '

And, you know, we started this thing right around a day

ago, right around 24 hours. So from the standpoint of this

trial, it's not a very long trial. You know, you see trials

-
from other states and things like that. They can last four --

five -- six months, which is just unbelievable for ﬁe to even
comprehend because here that's Jjust not reality. Obviously,
it is in some places and how folks can do that I doﬁ't‘knoﬁ,
but here a day trial is certainly not a long tria;; but it’s

not unusual. The length of a trial doesn't matter either.
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It's still extremely important to both sides and again
Certainly everybody appreciates what you all are here and the

purpose y’all are serving.

i
'

Mr. Richardson tells you or told yéu that, if it weren'f
for Mr. Wheeling, Mr. Durant would be charged with murder.
Well, let me tell you what that is. That's speculation.
Nobody can‘sfénd here and tell you that fér sure. That's pure
speculétion. We don"t know it.

Obviously, what we say is not evidence, but he wants you
to use. your common sense and I would echo that, and certainly
COmmon sense says we don'tbkﬁow what would have happened in
that béthroom had Mr. Wheeling not gone.in there and to'do SO
is merely speculative."And speéulation ——_there'S'really no
rooﬁ for that in a court of law. WeAdeal3with evidence. %e
deal with facts._'We deal with what we know, and not what we
speculate on.

Another thing that I will tell you is to ﬁhat. Let’'s
just say, for example, Mr. Richardson alluded to the same
thing in his opening sfatement and here when he talked té you

that the only thing that keeps this from being a murder charge

‘is that Mr. Jones did not die, and obviously common sense -

tells‘you that in order to have a murder charge at all you do
have to have a deceased individual and we don't have that
here. So certainly murder is not appropriate.

But because it's been mentioned to you and I’ve sort of
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explained to the law on that and it's similar to attempted
murder and that the only difference is with attempted murder
and with murdér -—- the difference is with at;empted murder you
don't have a deceased person, with murder youﬂdo;_ Otherwise,
murder is the intentionai killing of an individual with malice
aforethought} Attempted murder is attempting to kill somebody
with malice aforéthought. | |

The key in both of those is.the malice. Mr. Richardson
focused on that and obviously that's the important part
bécause‘every killing -- intentional killing of somebody under
our law 1s not murder. Every intentional killing is not
murder, even killings that aren’t justifiable in another way,
like by self-defénse or stand your ground or somefﬁing like.
that. We have those laws that can justify‘killings.

'i’m not abodt‘talking about that. There are unlawful
intentional kiliings that aren’t murder because there are
unlawful intentional killings that don't have malice
aécompanying that killing.

The same thing here. You have a charge of attempted
mufder, but you can only have attempted murder if you find
that there is malice. An example of a murder ——‘excuée me.

An example of an intentional killing that would not be a
murder is in é situation where there's what’s called under our.
law sudden heat of passion with sufficient legal provocation.

All right?
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What that means is in a situation where you've got two
people that are mad(at each other and tempers rage énd, as a
result of that rage, somebody fliés off the handle -and commits
an intentional act where someone dies. All right?

That's provocation. That’s sudden heat of passion.
That's not malice. In those c;rcumstances, we have laws that
cove% that. Voluntary manslaughter is an intentional killing
of another human being with sudden heat of passion and
sufficient legal provocation.

ZAnd i submit to YOu that;s what - we have here, and theAl ‘

testimony is clear. Mr. Wheeling testified, of course, it was

a long time ago. His testimony and his statement to the’

{police was an oral statement. It wasn't written down. So he

didn’t have a hundred percent memory on what he told them, but
when. I asked him if he could remémber.telling him that he saw

the two in a heated argﬁment, heated meaning an elevated, a

serious argument with one another. They're both really mad.

You're not heated if you’re not both really mad at each other.

And he says, yeah, I probably said  that and, of course,

'the officer that he said that‘ﬁo was Officer Cantey, and

Officer Canty did ndt hesitate. "~ His investigation was that —-
and he determined through his investigation that.these two
were in a heated arguﬁent with oﬁé another.

Ana this is an argument that had been ongoing, and even

Mr. Jones told you, you know, and, you know, 1f you remember

-222 -




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24"

25

161

testimony differently than what I say to you, obviously yoﬁr
memories are the ones to go on with regards to that, but Mr.
Jones told you from here that, you know, he's from somewhere
else. He's from maybe Ohio or somewhere up north or whatever

and people do act different and things like that and folks

down here are different. And he said that a number of people”

at this transitional shelter had problems with him.

So he certainly gave indication that any sort of ill —-
any‘sort of animosity betweentMr. Durant and Mr. Jones was
sort of ongoing, but on this particular evening you heard
testimony that there was a call that they had gotten into it
with one another wherever they went out drinking and then when
they both got back to the shelter, howeverbthey got back --
whether it was together or séparately is not really clear from
the testimoﬁy, but Mr. Wheeling told you thét‘Mr. Durént came
in there to talk toc him about what happened. You heard
testimony that, you know, you've got to act in a particular
way in order to be able to keep your spot at the shelter.

So Mr. Durant camé.iﬁ to tell Mr. Wheeling what happened.
That, you know, they had gotten into it out there and Mr.
Wheeling testified that he had sorf of calmed down at that
point in tiﬁe and at that point in time you can certainly
infer that it was over. However, as Mr. Durant got up to
leave from his conversation with Mr. Wheeling, he pulled back

the curtain and he sees Mr. Jones has been there eavesdropping

\
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on his conversation.

And you couple already being mad at somebody, two people

already being mad at each other, already had gotten into it

outside, couple that with alcohol, which certainly common
sense tells you people that have been drinking too much --
their emotions can be raised to a much higher level than they
would ordinérily be raised if they hadn't been drinking. And
testimony from Officer Cantey through his investigétion was
that he de£ermined that both parties were extremely
intoxicated is what his testimony was.

So you’ve got that coupled with -- with the intoxication.

‘| He sees. that Mr. Jones has been eavesdropping on his

conversation with Mr. Wheeling and then that sends him back to
a level of anger that led to what happened happening, and that
is not malice. That is not malice. That’s heat of passion. 
That's prdvocatién. |

I'm not. saying anything that happenéd was appropriate,
nof neqessarily lawful, but it’s not attempted murder. If
%hereis no malice;rthere‘s,no attempted murder, and the facts
of this‘case do not rise to attempted murder because there is
not malice in this case.

This is -- you know, of course, it's something to be
inferred from the facts of this case, but I certainly submit
you that it can be inferred that we wouldn't be here if Mr.

Jones hadn’t have been eavesdropping. Mr. Wheeling ‘'said Mr.
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Durant had calmed down. He was fine at that point in time.

Not to necessarily, iike I said, blame thelvictim in that
case. We all make dec;sions every day. Sometimes we make
decisions we regret. Sometimes decisions lead to things that
we don't énticipaté and we go, oh, I shouldn’t have done ‘that.

_So'certainly eavesdropping on a conversation should not
have resulted in Mr. Jones suffering injuries that he
suffered, but we never will know what would've happened. And
that's because the actions that took place, the things that
took place, took place as a result of the heat of passion, thé
anger in that moment fhat was there and, like I said, it was
from both parties. So when one persén is mad at another
person, common sense will tell you it doesn't calm down fgbm
there. >It only gets highér and higher._ <

It's certainiy unfortunate, but there's no malice there.
You have heat of passion. You've got provocation. That led
to what happeﬁed;

So you've already heard that based on our law and based
on the evidenée that you have, you're going to hear charges on
a number of different kinds of law, and I'm going to do my
best to explain some of those -- to explain those to you for
your consideration. |

The first of those is called assault and battery of a

ﬁigh and aggravated nature. Now, assault and battery of a

high and aggravated nature -- I will tell you that under the
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law a person commits the offense of assault and battery of a
high and aggravated nature if the person unlawfully injures
another berson and the act is accomplished by means likely to
produce death or great bodily injury.

Now, likely to produce deatﬁ or great bodily injury. In
this case, Mr;—Jones was stabbed. As faf as the pictures go
;— and you’ll have the pictures to look at, and.he testified
that there were somé cuts and scrapes on other parts of his
body, but you can see two primary -- what I would~-say primary
injuries, ohé oﬁ the topvof his back and one onlhis.arm. And
both appeared to be more slashing than stabbing'wounds.»‘Okay?‘

But a'slash'to'the upper back, a slash to the arm being the

‘primary injuries.

and I submit to you that, you know, just because you use
a knife -~ and.I'm-not goiné to sit here and try to argue with
you that somebody can’t be killed with a knife.. That's
ridiculous. But I_can say to yéu and’I do submit to you that

not every, attack with a knife is an attack that's likely to

.|produce great bodily injury.

Let me define for you under the law what great bodily

|injury is. Great bodily injury meané bodily injury'WHich

causes a substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment of a
function of a bodily member or organ.

Slashes that cause deep gashes in the top of his back and
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v

top of his arm is not that type of injury that's going to

cause that type of injury, what would be classified under our

if

‘law as great bodily injury. It's Jjust not.

And I submit to you the force and the injury that
happened here is ——.is what it is. 1It's an injury that -- and
testimony was that this was -- you know, he was stabbing or
slash&ng with this knife or whatever it was, but what it
produced was a hospital visit for about five to five-and-a-
half hours that required two staples and stitches.

There's no testimony at all in regards to any injury
beyond that. No testimony as to any kind of even follo&—up
care, whether he was prescribed any kind of ‘medication or
anything. There's nothing. The only testimony was that\l

went to the hospital. They gave me a few staples and

‘stitches.
And, you know, that's -- you Know, using a knife doesn't
mean that automatically -- oh, it was a knife, automatically

somebody who injured somebody with a knife; that injury is of
the type that is likely to cause great bodily injury, likeiy
to cause substantial risk of death or.which causes serious
permanent disfigurement or protracted loss or impairment of a
bodily function. There's just no evidence to that in fhis.v
cése thqt what was done was likely to cause any of that and I
submit to you based on that that this is not assault and

(
battery of a high and aggravated nature.
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So you.also have assault and battery in‘the first degree.
Assault and battery in the first degree: a person commits the-
offgnse of assault and battery in the first degree if a person
unlawfully offers or attempts to injure another person with
the present ability to do sé and the act is accomplished by
means likely to pfoduce death or great bodily injury.

Agaiﬁ, same argument. Still reéuires an injury or an
attempt to cause an injury that is likely to cause gréat
bodily injury, likely to produce great bodily injury. So you
go,from - well,‘in both of them, yoﬁ kﬁow, likely to produce
great bodily injury. It's just not that kind of an injury and

the actions that occurred were not likely to. Stabbing

vsomebody in the top of the back and slicing somebody on the

top of the back and slicing them on the arm is nét likely to
produce ﬁhat kind of injury. |

If somebody pulled out'a-rifle;and aims it and fires it
and it just happened to miss the person, if that bullet hits
him in the chest of sométhing like that, that's likely to

produce death. If somebody wants to run over somebody with a

‘car and they've got a bead on them and -they’re heading for

them and tﬁey're dfiving at a reasonably fast rate of spéed
and the guy dives out of the wéy at the last minute, all
right, tﬁat'é something that's likely'to produce death or
great bodily injury.

Just because somebody is attacked with a knife doesn't
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mean that that's a situation likely to produce death or great
bodily injury. So I submit to you that assault and battery in
the first degree is also not appropriate in this case.

You'll alsoc be charged on the law of aésault and battery
in the second degree. That law says that if a person

unlawfully injures another person or offers or attempts to

injure. another person with the present ability to do so ‘and

moderate bodily injury to anothef person résults or'moderafe
bodily injury to another perSOH could have resulted.

Moderate bodily injury is defined as a physicai injury
that involves prolonged loss of consciousness —-- there's no
evidence Qf that -- or-fhat causes temporary or moderate
disfigﬁrement or temporary loss of the function of a‘bodily
member or organ —- there's no evidence of that - orbinjury
that'requifes medical treatment when the treatment requires
the use-gf régional or. general anesthesia.

There was testimony obviously that there Were staples
used to close the wound, as wéll as stitches, and I do think
Mr. Jones testified that invorder to perform that on him they
did I think numb him up or wﬁatever they do. So certainly a‘
reasonable person could find that based on the‘facts and based
on the law of assault qnd battery in the second deg:ee that --
that that could fit moderate bodily injury.

The rest of the definition of moderate bodily injury says

results -- the injury results in a fracture, dislocation.

-229 -




168

10

mn

12

13 .

14

15

16

17

18

19

20

21

22

23

24

25

There's no fracture or dislocation here.

So that's at least a possibility. And you also have the

option of assault and battery in the third degree, which makes

it unléwful - assault and battery third degree is the person
unlawfully injures another person or offers or attempts to
injure another person with'the present ability to do so.

It's also.obviously‘arguable on assault and battery'in

the second degree that simply suturing somebody up with

stitches is not what’s contemplated by our legislafure when

‘they enacted the law. All right? That it should be something
‘more than that for even moderate bodily injury, but you

|certainly can read and tell by the definitions and you'll‘hear

o . :
those charged to you as well and those definitions. will be

givenuto'you as part of. your charge. It’s still - it’s;
éubstantial iﬁjury, for someone to bé injured to a level that
would be considered under.oﬁr law modératé bodilyvinjury.

So certainly,Aat the most, thaf's what this’éése'is. I
submit to you that it is not attempted murder because there is
no malice. Unfortunately, you'’ve got two people thét went out
and had too much to dfihk; That's where ybur problems start
right there. All right? .

‘fheyiget into an argument while they're out drinking.
They come baék to their residence. Thingsvseem to be calmed
down, ‘but they’re.heighteﬁed back‘up again-té a level where

one may fly off the handle and do something that ié cértainly
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not appropriate and it shouldn’t have happened, bﬁt it doesn't
make it malice.

So it's not éttempted murder. It's provocation. 1It’s
heat of passion, which makes it an assault and battery, and I
submit to you that it’'s certéinly no worse than assault and
battery in the sécond degree. And certainly it’s certainly

possible that it is assault and battery in the third degree,

but assault and battery of a high and aggravated nature and

first degree assault and battery, which require a likelihood
to produce great bodily injury -- great bodily injury under
our law is extreme injuries wﬁich are just not likely with the
actions that were done here.

And an injury that the -- when you have actual injury
that occurs and the exﬁent of the injury is -- and, of course,
I:don’t want it to happen.to me obviously, but the extent of
the injury is a five to five-and-a-half hour stay at the

hospital with no follow-up and stitches and a couple of

| staples is nothing coming remotely close to great bodily

injury and nothing coming remotely clese to even being likely

|to cause great bodily injury.

Just because you actually had an injury here -- you khow,
those situations I submit to you under this law are for when
in a situation where somebody tries to injure somebody, but
they really_don't carry it out. It'é not -- you know, it's

like the example of a car. All right? The person wasn’t
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third degree would also be apﬁrdpriate.

actually injured, but had they been, it would've been bad.
This is a case where the person was actually injured. We

got —-- you get to see the pictures. You can see the injury.

The injuries. are not that level, not even close. So I submit

to you the assault and battery of a high and aggravated nature

land assault and battery in the first degree are also not

appropriate in this case, and certainly we are asking fof a
verdict in this case that would be more consistent with the
facts in this case and that would be at worst assault and
béttery in the second degree, but assault and battery in the

So»we’re asking‘YOu to bring_back a verdict that speaks
the truth and it’s certainlyva verdict of one of thosé two
thingsf We certainly appreciate yqur attention and
consideration in this case. Thank you.

CHARGE ON THE LAW

.THE COURT: All right. Ladies and gentlemeh of the jury,
it's now my duty'as the trial‘judge under the Constitution of
this‘state to charge and instruct you on the law applicable to
this case. It is onr.duty as jurors to accept and apply the
law as.I_will now_state'itvto you.

Furthermore, it‘is your gxclusive duty 'to decide all the
issues of fact in this éase and to determine the effect,
value, weight, and truth of the evidence. Both the State and

the defendant have a right to expect that you will carefully
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consider and evaluate the evidence and apply the law of this
case to it so that in the end both the State of South Caroliﬁa
and the defendant will receive a fair and impartial trial.

I want you to understand that when I use the word
defendant, I refer to Mr. Melvin Durant. |

The charge alleged in the indictment is for one count of
attempted murder. . To thisvcharge, the defendant has entered a
plea of not guilty. This plea of nbt guilty places the burdenb
of proof on the State to prove the guilt of the defendant to
you, the jury, beyond a reasonable doubt.

I remind yéu, ladies and geﬁtlemeh, that the fact that
the defendant was a?résted} charged, and. indicted in this case
is not‘evidence iﬁ this case and cannot be coﬁsidered by you
as evidence of guilt in this case, nor does it create any
presumption or inference of guilt. |

‘The indictment is simply the formal written instrumentn 

which contains the charge made against the defendant. It is

'the formal document by which this case is brought into this

| court.

It is vital to understand that the defendant.is presumed
under the law to be innocent éf thiS'chargé. The defendant
has no obligation to prove his innpcence. It is a fundamental
rule of our law that a defendant, irréspéétive of the

seriousness of the charge against him, is always presumed

innocent of the crime for which he is charged unless and until
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_ his guilt has been proven by evidence that satisfies you, the

jury, beyond a reasonable doubt.

The‘ﬁresumption of innocence is not a mere legal theory
or a legal phrase. The presumption of innocence is very
important and you, ladies and gentlemen, need to understand
that this presumpfion accompanies the defendant from the time.
of his arrest and appearance in this court and continuestwith
the defendant even after you retire to the jury room to
delibefate. In other words, the defendant feceives the

. \
benefit of the presumption of innocence until the very énd of

this trial when you, the jury, will deliberate upon the_

evidence ‘and decidevwhether the State has proven his guilt

beyond a reasonable doubt.

Now, what is a reasonable doubt in the law? A reasocnable

doubt, ladies and gentlemen, is the kind of doubt that would

cause a reasonable person to hesitate to act. Proof beyond a

reasonable doubt is proof that leaves you firmly convinced of
the defendant's guilt.

Now, there are very few things in this world that we know

.|with absolute certainty. So even in criminal cases,'the law

does not require proof that overcomes every poss;ble doubt.

However; if, based on your consideration of the evidence, you
are firmly'convinced that the défeﬁdant is guilty of the crime
charged, you must find him guilty. TIf, on the other hand, you

think there is a real possibility that he is not guilty, you
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must give him the benefit of the doubt anq find him not
guilty.

Please understand, ladies and gentlemen, that reasonable
doubt may arise from evidence which has been presenped in the

case or from the lack of evidence in the case. It is your

‘responsibility to determine whether or not reasonable doubt

exists as to the guilt of the defendant.

I charge you that the defendant is entitled to every
reasonable doubt arising in the whole case. If upon any issue
of fact essential to convicﬁion and a verdict of guilty you
have a reasonable doubt as to how that issue should be
resolved, it would be your duty‘to resolve that reasonable
doubt in favor of the defendant.

Now, during this trial, ladies and gentlemen, you and I
have had separate duties to perform. . As the trial-judée; it
is my responsibility to preside over'thiS'trial, and I also
have phe duty to rule upon the admiseibility oﬁ the evidence
offered during the course of this trial.

In that regard, you are to consider only the competent
evidence before yeu aﬁd you are to disregard from youf mind
any testimony‘ordered stricken from the record of this case
during the progress of the trial, if there was any. And you>
are to coﬁsider-only the testimony which is been presented

from this witness stand, together with any exhibits admitted
</

1into the record of this case and any stipulations of counsel
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‘lmade into the record.

Furthermore, I have the additional duty to charge you on

the applicable law of this case and, in that regard, I am the

soie judge of the law in this case. It is your duty to accept
and épply the law as I state it to you...If you have any
preconceived ideas as to what the law is or what the law
should be and it does ;ot agree Qith what I tell you the law
is, you are obligated under your ocath to abandon these
pfeconceptions because you are sworn to accept and apply the

law precisely as I state it t6 you..

In this trial, you aré,the sole and exclusive judge bf

| the facts and I am the judge of the law. Do not infer that I

have any opinion aboﬁt the fagtS'in this -case from}anythingy
that I haVe‘said during thé coursé;of this trial in fﬁlihg
uan‘the admiséibilityrof e@idence.or otherwise or from
anything thathfséy dﬁring fhe course of this charge ﬁo you.

“In this regard, tﬁe law simply does not permit me to‘havq
aﬁ opinion about the facﬁs. As jurors, it_is your duty alone
té determine_the effect, Va;ue; weight, "and truth of the
e&idence presented‘during the‘éourse of this trial.

Now,vin determining what the facté of thié'case are, you
must'judge the credibility, which simply means the

believability of the witnesses and the value of weight to be

lgiven to their testimony. ‘You alone must decide the force,

effect, and truth of the testimony.
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Now, in making this decision, there are many things that
you may and should take into consideration/ such as the
appearance and manner of the witness on the stand, a
characteristic often referred to as the demeanor of the
witness. Was the witness forthright or hesitant? Was the
witness's testimony consistent or aid it contain
discrepancies? What wés the ability of the witness to know
the facts about which he or she testified? Did the witness
have a cause or reason to be biased and prejudiced in favor of

{
the testimony he or she gave? Was the testimony of the
witness Corrobérated or made stronger by other testimony and
evidence or was it made weaker or impeached by such other
testimony and evidence?

As Jjurors,. piease understand that YOu have the right to
believe a small portion of.a witness's testimony and discard
the larger portion or vice veréa.’ You may believe all of a
witness's testimony or none. You may believe the testimony of
a single witness against that of many witnesses or the other
way around.

In exercising your mental processes ahd atteﬁpting to
decide the truth, the law simply requires that you exercise
your good judgment, your common sense, your sense of logic and
reason, and . your experiences in life. You then apply these
attributes to the evidence and apply the law as I state it to

you and thus arrive at a verdict.
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Now, there are two types of evidence, ladies and
gentlemén, which are generally presented during a trial:
direct evidence and circumstantial evidence.

Diréct evidence is the testimony of a person who glaims
to have actual knowledge of a facf, such as an eyeQitness. it
is evidence which.immediately establishes the main fact to be
proved. .

\

Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact. It is
evidence which immediately establishes collateral facts from
which the main fact may be inferred. Circumstantial evidence
is based on inference and not on personal knowledge or
observation.

The law makes absolutely no distinction between the
weight or value to be given to either direct or circumstantial
evidence, nor is a greater degree of certainty required of
circumstantial evidence than of direct evidence. You should
weigh all of the evidence in this case. If after weighing all
the evidence you are not convinced of the guilt'pf the
defendant beyond a reasonable doubt, you must find the
defendant not guilty.

Now, ladies and gentiemen, during the course of the
trial, you heard testimdny from individuals who'had a‘prior
criminal recdrd. ‘An individual who has a prior or a past

criminal record is competent to testify during a trial. A
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past record does not affect the ability of that witness to
testify. Thelpast record may only be considered by you, if at
all, in determining the wifness’s believability. Remember,
ladies and gentlemen, you are the sole judge of the facts in
the case and of the believability of any and all of the
witnesses.

Now, in this case, ladies and gentlemen, you heard the
testimony of someone who was qualified as an expert. The
rules of evidence -- as I previously told. you before, the
rules of evidence ordinarily do not permit witnesses to:
testify to opinions or conclusions.

_vAn exception to this rule exists for witnesses that we
call expert witnesses. A witness who by education and
experience has become ah expert in some art, sciencef
profession or calling may stéte;an opinion as to relevant ‘and
material matter in which the witness claims to be an expert
and may also state tﬁe reasons for the opinion.

You should consiaer any expert opinion réceived in
evidence in this case and, like any other evidence, give it
the weight that you think it deserves. If you deciaeAthat the
opinion of an expert witness is not based on sufficient
education and experience or if you conclude that the reasons
given in support of the'opinibn are not sound or that the
opinion is dutweighed by other eyidence, you may disregard the

opinion entirely.
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Furthefmore, an expert witness’s testimony is to be given
no greater weight than that of other witnesses simply becausé
the witness is an expert. Furthermore, you are not required
to accept an expert's bpinion, even though it is not
contradicted.

Now, ladies and gentlemen, in this case, the defendant
chose not to testify. I instruct you and I emphasize that the
fact that the defendant did not testify is not a factor to be
considered by you in any way in your deliberations and in your
consideration on the question of the guilt or innocénce of the
defendant. It must not be considered by y;u in any manner
whatsoever.

A defendant has the constitutional right to remain
silent, and the assértion of this right must not be considered
by you in your deliberatioﬁs. I repeat, under your oathy'you‘

are to draw no conclusion whatsoever from the fact that the»

defendant in this case did not testify. The fact that this

defendant did not testify should not even be discussed in the

« \
jury room. /

The burden of proof, as I have stated tofyou,vis'on the
State. The defendant is not required td'prové his innocence.
The burden of proof remains on the State to prove guilt beyond
a reasonable doubt.

Now, ladies and gentlemen, in order to establish criminal

liability, criminal intent is required. For example, the
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mental state required to be proven by the State‘for a
particular crime might.be purpose, intent, kndwledge,
recklessness or criminal negligence. Criminal intent must be
proven by the State beyond a reasonable doubt.

Criminal intent is always a matter that must Dbe
deterﬁined by the jury from the circumstances surrounding the
situation. There is no way, ladieé and gentlemen, to prove
intent to a mathematical‘certainty. There is no way that

medical science can dissect a person's brain and determine

what the person had in mind. So the law says that criminal

intent may be inferred‘frém the circumstances shown to have
existed. This is how you make a determination of whether or
not the element reguiring intent was present.

It is not necesséry to eétablish intent by direét'and
positive evidence, but intent may be established by inference
in the same way as any other fact by taking into consideration
the acts of the parties and all the facts and circumstances of
the case. Crim}nal intent 1s a mental state, a conscious
wrongdoing.

It is-up to you to determine what the defendant intended .
to do based on the circumstances shown to have existed.
Criminal intent can arise from action or a féilure to act. It
may arise from negligence, recklessness or an indifference to
duty or to consequences that is considered by the law to be

the equivalent of criminal intent.
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Now, an attempt, ladies and gentlemen, is an effort to
accomplish a crime which does not succeed. An attempt
includes a specific intent to do a particular criminal aét,
along with an act falling short of the act intended.

The State must show more than mere preparation and
intent. There must be some overt act committed in the effort
to commit the crime. Intent means intending the result which
actually occurs, not accidentally or involuntary. It may be
shown by acts and conduct of the defendant and other
circumstances from which you may naturally and reasonably
infer intent.

Now, theAdefendant, ladies and gentlemen, is charged with
attempted murder. In order té'prove this crime, the State
must prove the defendant attempted to kill another person with
malice afofethought, either expréss or implieé.

Malice is hatred, ill will, or -hostility towards anotﬁer
person. It is the intentional doing of a wrongful act without
just cause or excuse and with an intent to inflict an injury
or under circumstances that the law will infer an evil intent.

Malice aforethought does not require that malice exist
for any particular time before the act is committed, but
malice must exist in the mind of the defendant just befofe and
at the time of the act is committed. Therefore, there must be
a combination of the previous evil intent and the act.

Malice aforethought may be expressed or inferred. These
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terms, expressed and inferred, do not mean different kinds of
malice, but merely the manner in which malice may be shown to
exist. That is either by direct evidence or by inference from
the facts and circumstances which are proved.

Express malice is shown when a person speaks words which
express hatred or ill will for another or when the person
prepared beforehand to do the act which Qas later
accomplished. For example, lying.in wait for a person or any
other acts of preparation going to show that the deed was
within the defendant's mind would be expressed malice. Malice
may be -- malice may be inferred from conduct showiﬁg a total

disregard for human life or when circumstances demonstrate a

wanton or reckless disregard for human life.

~.

J
If facts are proved beyond a reasonable doubt sufficient

to raise an inference of malice to your satisfaction, this
inferencé would be simply an evidentiary fact to be conéidefed‘
by you, the jury, aloné with the other evidence in the caée,
and.you may give it the weight that you decide it should
receive.

A specific inteht to kill is an element of attempted
murder. Intent means intending the result which éctually
occurs, not accidentally or involuntary. Intent may be shown
by acts and conduct of the defendant and other circumstances
from which you may naturally and reasonably infer intent.

Evidence of the character of the act, the character of
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the instrument used, the manner in which it was used, the

‘|purpose to be accomplished and the resulting wounds or

injuries may be considered in determining the intent with
which the act was committed. Intent may also be inferred when
it is demonstrated that the defendant voluntarily and
willfully commits an act, the natural tendency of which is to
destroy another's life.

Assault and battery. Ladies and gentlemen, if you find
-- I'm going to staft'charging you on what is called lesser- \
included offenses. Okay?

_The first lesser-included offense is assault and battery
of a high and aggravated nature. If you find, ladies and
gentlemen, that.the State‘has failed to prove that the
defendant committed the offense of attempted murder, you may
then>oriyou must then consider whether the State has proven

beyond a reasonable doubt that the defendant committed the

lesser-included offense of assault and battery of a high and

|aggravated nature. ,

A person commits the offensé of assault and battery of a
high and aggravated nafure if the pérsqn unlawfully injures
another pérson and the act is accomplished b& means likely to
produce death or great bodily injury.

| Now, if you find the State has failed to prove beyond a
reasonable doubt that the defendant committed assault and

battery of a high and aggravated nature, you must then
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determine whether the State has proven beyoﬁd a reasonable
doubt that the defendant committed the leséer—included offense
of assault and battery.in the first degree.

A person coﬁmits the offense of assault and battery in.
the first degree if the defendant unlawfully offers or
attempts to injuré another pefson with the present ability to
do so and' the éct iS'either accomplished by means likely to
prqduce.death or éreat bodily injury.

Now, if you find the State has failed to prove beyond a
reasonable doubt that the defendant committed assault and
battery in ﬁhe first degree, you must.thén determine whethef'
the State has proven beyond a reasonable doubt tﬁat the
defendant comﬁittéd‘the-lesser—included offense éfvassault and
baftery‘in the‘seqond degree.

A persoﬁ_commits the offen;e of assault and battéry in
the second degree if the defendaﬂt unlawfully injured another
pergon or offered drAaﬁtempted to injure‘énother person with
the present ability to do so and moderate bodily injury to'

another -- to another person results or moderate bodily ihjury

’ i
to another person could have resulted.

Now, if you find the State has failed to prove beyond a

reasonable doubt that the defendant committed -assault and
battery in the second degree, you must then determine whether

the State has proven beyond a reasonable doubt that the

defendant committed the lesser-included ofgense of assault.and
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battery in the third degree.
A person commits the offense of assault and battery in

\ .
the third degree if the defendant unlawfully injured another

person or offered or attempted to injure another person with
the present ability to do so. -

Now, the last féw offenses are lesser-included offenses
thath charged you on, ladies énd geﬁtlemen. There were a
coupie terms that were used within thosevchargés, one being
great bodily injury and moderate bodily injury. As those
terms are used in this charged -- charge, they are definéd as
follows. ’

Great bodily injury is defined as bodily injury which
caﬁsés a substantial‘riskAof.death or which causes seridus,

permanent disfigurement or protracted loss or impairment of

| the function of a bodily member Or-organ.

-Moderate -- moderate bodily injury is defined as physical
injury requiring treatment to an organ system of the body

other than the skin, muscles and connective tissues of the

body except when there is penetration of the skin, muscles and

connective tissues that require surgical repair of a complex

nature or. when tréatment’of the injuiié;,requires the use of
regional or general anesthesia.

Now, ladies and gentlemen, I am now drawing near the end
of my charge to you and I want you to clearly understand that

you, ladies and gentlemen, are not partisans or advocates for
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the State of.South Carolina or the defendant. It is yéur --
your duty by your joint deliberations to determine the truth
in this case, giving the defendaﬁt the benefit of every
reasonable doubt on each and every issue.

Then to>the\facts which you dgtermine to be true, ladies
and gentlemen, you shoﬁld take and apply the law which has
been given to yoﬁ‘gy this Court and thus arrive at a yeréict,
which speaks the truth in this case. In fact, the word
verdict, which has a Latin derivative, means a true saying.
Thus, when you have aqgomplished these responsibilitiéé, you
will have satisfied your oath as jurors aﬁd yég'will have
discharged your duty to this Court. - )

Now, once ybu retire to the jury room, the bailiff will

give the verdict form to you, Mr. Foreman. Wheh you, the --

when you, the jury -- when you, the jury, arrive at a verdict

as to_the offense charged in this case, you, Mr. Foreman, will
sélect the verditct as.to the charge on the verdict form.

'If the State has failed to prove the guilt of the
defendant beyohd»a reasonable'doubt, your Verdict will be not
guilty. Likewise, if the State has proven the guilt Qf the
defendant beyond a reasonable doubt, your verdict will be
guilty. |

Now, once a decision has been made, the foreman will
check whichever choice is the verdict of the jury as to the

charge. The verdict, ladies and gentlemen, that you render in
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this case -- the verdict that you render, ladies and R
gentlemen, must be the verdict of each and every juror. Tt
must be your unanimous verdict. All twelve jurors must agree

on. the &érdié%lﬁhich ygﬁ authorizg the foreman to write for
the jury.

Ladies and gehtlemen, I want youbtoﬁfurther understand
that. the order in which the choices of verdict appear o; the
verdiét form are not suggestive of any verdict on the part of
this Courf.v The verdict in this case, iadies and gehtlemen,
iS to be determined by you, the juf&, not the Court.

Furthermore, ladies and gentlemen; please understagd that
even though I wili givé thé verdic£ form to- the foreman, it is
not his verdict alone. It ﬁust’be the verdict of all twelve
of .you, and I emphasize again.that itvmuét be unanimous.

T am also, ladies and gentlemen, going to give you all a

copy of these instructions in written form. During your

deliberatioﬁs/ you may refer ﬁo the instructions to guide your
deéi%ion—making. You must consider, ladies and genflemen, the
instrUctions_as:a whole and not follow some and iénore otherg;
Please, Mr. Foreman, when you all return.a verdict,
please retufn these instructions to the Court at that‘ﬁime as
well. What I am going to do now, ladiés and gentlemén,‘is I

Y
am getting ready to ask you to retire to the jury room, but

hold on just a minute here.

On the verdict form, Mr. Foreman and ladies and gentlemen
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of the jury, there are five -- five questions on here.‘ All
right? |

The first question deals with the charge of attempted
murder. And it's got in»bola below each question, but on the
first question, for instance, it says as to the charge of
attempted murder, we, the jury, unanimously find the
defenaant, Melvin Durant, either guilty or not guilty.

If you were to find Mr. Durant guilty and you were to
check that box, that would be the end of your deliberations.
You would sign and date the verdict form. If you were to find
Mr. Durant not guilty, then you go to the next‘question.

And you go through likewise on guestion two.- If you were
to find him guilty on gquestion two after not ——‘after having
found him not guilty on question one, if you were to.find.him
guilty as to the leéser—included of assault and battery of a
high and aggravated nature, you would mark guilty, sign and
date.

If you were to find Mr. Durant not guilty, then and only
then would you move to the negt question. I hope I'm clear on
whét I am explaining there.

The only situation wherein you contiﬁually move down fhe
lesser-included offenses is if you find the defendant not
guilty on one of the questions, on the first question for
instance. Only then would you move to question two.. I think

it's very self-explanatory on the verdict form.
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Now, what I'm going to ask you all to do is to retire to
your jury room, but do not -- do not begin your deliberations

until you're instructed to do so. The law, ladies and

gentlemen, requires that I consult with the attorneys to make
sure that I have not left anything out of these instructions.
Now, once I have consulted with the attorneys, the items
of evidence will be brought in to you, along with the verdict
form -and a copy of these instructions, and Mr. Sammy will
instruct you to begin your deliberations.
' ‘Duriﬁg your deliberations, ladies and gentlemen, if you

have any questions, Mr. Foreman, it will be your

responsibility to reduce such question to writing, knock on

| the door, let the bailiff know that you have a question, give

it to him, and he’ll geﬁ it to mé and I'll answer it hoyever
the Court deems appropriate.

Likewise, when yoﬁ'all have reached‘a_Qerdict in this
case and you have filled out the verdict form, signed and
dated the verdicﬁ form, knock on.tﬁe door, let the bailiff
know that you've reached a verdict, and we will get you back
into the courtroom as quickly as possiblei

Before I let yéu retire to the jury room, does everyone
on the jury feel okay? Does anyone not feel Well? All right.
I'm going to ask that you step to the jury room, but do not
begin your deliberations.

(WHEREUPON, the jury exited the courtroom at 2:48 p.m.)
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THE COURT: I mean you\can send them back, but just tell
them -- Mr. Sammy, tell them the knife is out here. If they
want to see that knife, then they can come ba;k out ﬁere and
see it. Likewise, if they want to hear any of the audio or
see any of the-video that we can bring them back out here and
show it to theﬁ.

THE BAILIFF: Okay.

THE COURT: Hold on just a minuté before you go back
there. I've got to get this charge -- one correction to this
charge. :

" (WHEREUPON, there was a pause in the proceedings, after

which the proceedings resumed as follows.)

THE COURT: .All right. Here you go.

(WHEREUPON, jury ‘deliberations began at 2:51 p.m.)

THE COURT: Hey, getvmy alternate out. Tell him to get
the'altérnafe out. Mr; Harrell. Mr. Carroll Hérrell'is the
alternate.

(WHEREUPON, the alternate juror was released at 2:53
p.m;)

THE COURT: All right. We'll stand at ease.
(WHEREUPON, there was a break.in tﬁe proceedings from
2:53 p.m. until 3:34 p.m., after which the proceedingé
resumed as follows.)

THE COURT: All right. 1I've received a note from the

jury, which I have shared with the attornéys back in chambers.
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It simply says clarify between high and aggravated -- high and
aggravated and first degree.

After discussing this with the attorneys, I'm going to

bring thé“jur§’baékxihEdw£hercdﬁrgrodﬁ and simplyboffer to
charge them on those two offenses. All>right?

I'm going to mark this notg as a Court's exhibit. Bring
me the jury, please, sir.

{WHEREUPON, the‘jury<note was marked as Court’s Exhibit

Number 2.) -

(WHEREUPON, the jury eﬁtered the courtroom at 3:35 p.m.)

THE COURT: All right. Mr; Foreman and ladies and
gentleman of thé‘jury, I received your nqte‘asking the Court
to clarify between high and aggravated and’first degree.

All that I can do for you -- I've given you -- I've
charged you on the law as‘it relates tQ.each of those
offenses, lesser-included offenses of attembted mﬁrder. I N
mean I've given you a copy of the instructions that I read to

you. ~All that I can do is reread what the law is under those

charges of which I have given you. All right?

' Assault and batter§ of a~high and aggravated nature is --
occurs when a person commits the offense of assault and
bgttery of a high and aggravated natu{§,¥— let me start over.
All right?

A person commits the offense of assault and battery of a

high and aggravated nature if the person unlawfully injures
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another person and the act is accomplished by means likely to
produée death or great bbdily injury.

“That is the definifion of assault and battery of a high
and aggravated nature. Assault and battery in the.first

degree is as follows.

P

A person commits the offense of assault and battery in

the first degree if the defendant unlawfully offers or

|attempts to injure another person with the present ability to

do so and the act is either accomplished by means likely to
produce death or great bddily injury.

All right. I have read you thé law as it relates to
those two chargég, which yéq, Mr. Foreman, ingquired about.
And I have previouély defined greét bodily injury as it is to
be applied to those respective offenses.

. At this time;, I'm going to.ask you to réturn to your jury

room and continue with your deliberations. |

(WHEREUPON, the jury exifed the courtrodm at 3:37 p.m.)

THE COURT: Any exception or objection fo anything that I
have said to the jury from the State?

MR. RICHARDSON: No, sir.

THE COURT: Defense counsel?

MR. MEETZE: No, Your Honor.

THE COURT: We'll stand at ease.

(WHEREUPON, there was a break in the proceedings from

A

3:37 p.m. until 3:48 p.m. after which th% proceedings
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resumed as follows.)
~THE COURT: All right. 1It's my understanding the jury

has got a verdict. Anything from the State before I bring the |

jury back out?

MR. RICHARDSON: No, sir.

THE.CdURT: Defense counsel?

MR. MEETZE: Nothing, Your Honor.

THE COURT: All right. 1If you’ll‘bringlme the jury,
please. |

THE BAILIFF: Yes, sir.

(WHEREUPQN, thebjury entered the courtroom at 3:48 p.m.)

,VTHE COURT: All right. Madam Clark?

THE CLERK: Mr. Foreman, have you reachéd a verdict?

THE FOREMAN: Yeé, we have.

(WHEREUPON, the %erdict:form was'ﬁaésed by the clerk to

.the Court.) | | |

THE COURT: All right._ The verdict‘form appears to be in
order. Madam Clafk; would‘yoﬁ publish the vetdict, piéase?

VERDICT

THE CLERKf The State of.Squth Carolina, County of
Florence, in fhe'Court'of Géneﬁal Sessions, Indictment Number
2015-GS-21-211, the State of South Carolina versus Melvin

P .

Durant.

As to the charge of attempted murder of Wiley Jones, we,

the jury, unanimously find the defendant, Melvin Durant, not
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guilty.

As to the charge of assaplt and battery of a high and
aggravated nature, we, ﬁhe jury, unanimously find the
defenda;t, Melvin Durant, guilty.

Dated -- Tommy Cantrell, Foreperson, signed -- I'm sorry.
dated‘June 21st, 2010, signed Tommy Cantrell, ?ofepefsoﬂ.

Members of fhe jury, if this is your verdict, please
raise your right hand?

(WHEREUPON, all jurors complied.)

THE COURT: All right. Anything from the State at this
time?

MR. RICHARDSON; Not,,. sif.

THE COURT: Defénse counsel?

MR! MEETZE: No, sir, Your Honor.

THE COURT: All right. ©Ladies and gentleman of the jury,
I want to thank you for your service and your attentiveness
throughout the trial of this case. You all haveAperformed
your responsibilities as jurors.

I told you when we startéd this trial yesterday not to
digcuss the case at all -- not to discuss the case at all
until you were instructéd to. do so. When I release you here
today, you can talk about the case if you so.desire. OkaY?
If you so desire. No one can make you talk ébout thé case.

If you -- if someone approaches you to talk about the

case and you tell them you don't want to talk about it and
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leave. If you wish to stay for sentencing, you may stay for
sentgncing as‘well. That is left,entirely up to you.

If you wish tovleave( now is your time to leave.
Otherwise, we're going to move forwgrd straight into
senﬁencing. Okay?

(WHEREUPON, two jurors exited the courtroom. )

THE COURT: Mr. éichardson, are you ready?

MR. RICHARDSON: Yes, sir. May it please the Court, Your
Honor.

THE COURT: Yes, sir.

MR. RICHARDSON: Before you is Melvin Durant. As the

Court is aware, he was just found guilty of assault and

battery of a high and aggravated nature. That is a zero to
20—year offense. vI'Ve got the appropriate boXeS checked on
the sentencing sheet. It's a violent offense. It's a serious
offehse.: It's a lesser included of what he was charged with.

‘He does have a prior record, Your anor. He had a
trespass in ‘88, DUS in ‘88, trespass in --

THELCOURT: - Hold on! Slow doWn. All right? All right.
Trespaés and DUS, driving ﬁnder suspension.

MR. RICHARDSON: Trespass in ‘89, assault and battery
with intent to kill in ‘89.

THE COURT: All right.

MR. RICHARDSON: Trespass in ‘90.

THE COURT: All right.
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MR.
THE
MR.
THE
MR.

THE

MR..

THE

MR.

RICHARDSON:
COURT: All
RICHARDSON:
COURT: All
RICHARDSON:
COURT: All
RICHARDSON:

COURT: All

RICHARDSON:

aggravated nature in

THE
MR.
THE
MR.
THE
MR.
THE
you,
MR.

Court.

sir.

COURT: All
RICHARDSON :
COURT: All
RICHARDSON :
COURT: All
RICHARDSON:
COURT: All

Probation revocation in ‘91.
right.

Two counts of DUS in '92.
right.

A DUS in ‘94.
right.

\5 DUS in '96.
right.

Assault and battery of a high and

2006.
right. '
/
. Criminal domestic violence in 2008.
right.
A DUI in 2011.
right. Anyﬁhing further from the State?

No, sir, Your. Honor.
right. Mr. Meetze, happy to hear from

/

MEETZE: Thank you, Your Honor. May it please the

Your Honor, Mr. Durant has been incarcerated since his

arrest back on November the 12th of 2014.

That's 588 days.

Your Honor, recognizing he does have some prior record,

we would just point out to the Court- that the majority of the

more serious stuff is ten years old or older.

Mr. Durant has
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s 1 been very involved in his case. We've meant any number of
2 |times down at the jail. He's certainly remorseful for having

3 |been here and certainly is here to ask the Court for mercy in

4 |this matter.
5 Certainly, you've heard the facts of the case. This case
6 |was tried here over the last day and certainly we’re asking

7 | for whatever mercy the Court believes is appropriate in this

8 |matter. He's I think 50 --

9 THE DEFENDANT: Three.

10 MR. MEETZE: Fifty-three years o0l1d?

11 THE DEFENDANT: Righf.

12 : MR. MEETZE: And his ‘life has been full of ups and‘downs

13 |and certainly that's no excuse, but we would just ask for’

14 |mercy in this case.

15 . THE COURT: All right. Thank you, Mr. Meetze. Mr.

i6 Durant, anything you wish to say,'sir?

17 THE DEFENDANT: Yes, sir. And I would like to apologize
18 |to the Court for being here today and taking up the jurors’
19 |time. Thank you all for y'all deliberation and having

20 |patience to bé here to listen\to everything that went on.

21 THE COURT: Please direct your comments to me, Mr.

22 |Durant.

23 THE DEFENDANT: Oh, ifm éorry. I appréciate the jury. I
24 |appreciate you, Judge, and if you really can take it into

25 |consideration and look like all my past in this case in the
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sentencing and I apologize for being here. I'm trying to get
my life fogether, which that's what.I was always doing, but
things happen. Like I said, it's justvanother bad day in the
world. But I apologize for being in your court and I hbpe not
to see you again.

THE COURT: This prior assault and battery with inteﬁt to
kill back in ‘89, that would fall within the three-strike
rule, Mr. Meetze?

MR. MEETZE: It would actually fall -- my understanding
of the law is that it wéuld fali within both the two- and

/
three-strikes law.

THE COURT:  I'm sSorry?

MR. MEETZE: It's my understanding aﬁd belief based on
the law it would fall within both the two- and three-strikes
law.,‘ | |

THE COURT: Ail fight.

MR. MEETZE: I think on that pafticﬁlar charge he got a

% . . AU .
probationary sentence, but --

THE COURT: It still falls within.

MR. MEETZE:i"It dOes'nét change the nature.of the
conviction.

THE CaURT:. All right. All right. Mr. Duraﬁt, it's --
what I.see day in and'day out in the courtroom, especially in

criminal court, the pattern in your life of drugs --

- THE DEFENDANT: Yes, sir.
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MR. RICHARDSON: -- and alcohol has kept you in and out
of the sysfem for almost 30 years -- 30 years.
THE DEFENDANT: I am —--
THE COURT: Since '88. Since 9.
THﬁ DEFENDANT: Yes,vsir.
SENTENCE

THE COURT: And so -- all right. On Indictment 2015-GS-

21-00211, the defendant is committéd to the State Department

of Corrections for a period of 20 years. Give him credit for

Sé8 days. Good luck to you, Mr. burant.
MR. RICHARDSON: Judge, is that 5882
THE COURT: 1It’s 588 days,iyes, sir. All right. Mr.
Meetze, anything at this time? -‘Anything fuﬁther?
| /‘MR. MEETZE: No,bsif, Your Honor. |

THE COURT: All right. Ladies and gentleman, again,

+thank you for your service. Some of you ﬁay have some
questions. I'm not exactly,sure; I'll.jﬁst kind of leavevit.
at that.:
1What he‘was,conviCted of, the assauit -- I will say a

‘lcouple things. Assault and battery high and‘aggravated.natufe

~.

is—considefed under South Carolina law to be a serious 
offense, asvwell as a vioient defense. ;Under that law, if the
fécflﬁhaﬁ it's a serious offense --

MR. MEETZE: vActuélly, most serious offense.

THE COURT: It's a most serious offense. It falls under
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Governor

Tim Mathews
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DNA ANALYSIS
September 18, 2015

SLED LAB: 1.15-00233
-Your Case:No; 2014010251
Incident Date: 11/12/2014
[V] Wiley Jones

[S] Melvin Durant

This is an official report of the South Carolina Law Enforcement Division Forensic Services Laboratory and is to be used in’
connection with.an official criminal investigation. These examiinations were coniducted under your assurance that no previous
examinations of pgrion(s ) orevidence submitted in this case have been orwill be conducted by ‘any other laboratory or agency.

Mark A. Ke_el, Chief: o
South Carolina Law Enforcement.Division.

SEROLOGY ANALYSIS
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Swabs from réstroom
Swabs from dining room
Swabs from exterior wall
Swabs from knife blade

Buccal swab from. Wiley Jones

I I R AR T

Results.of Examinations:

1

tad

Presumptive testing for blood was
positive. See DNA analysis.

Presumptive testing for blood was

positive. See’ DNA analysis.

Presumptive testing for blood was
positive. See DNA analysis.

Presumptive testing for blood was
positive: See DNA andlysis.

See DNA analysis.
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RESULTS
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items is approximately 1 in 28 quintillion.
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This report contains the conclusions, opinions. and interpretations of the: analyst whose signature appears below.
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CERTIFICATE OF COUNSEL FOR APPELLANT
\
Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Ll Coud for:
Susan B. Hackett
Appellate Defender

South Carolina Commission on Indigent Defense
" Division of Appellate Defense
PO Box 11589
~Columbia, S.C. 29211-1589
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