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(Videotape marked as State's Exhibit No. 1 for
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(Drugs marked as State's Exhibit No. 2 for

identification).
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No. 4 for'
No. 5 for
No.(C for
No. 7 for
8 for
9 for

THE COURT: All right, are we ready for the panel?

MR. BRANNON: We are, Your Honor.
THE COURT: All right, bring them up.
(Off the record).

(Back on the record)

(The following takes place in the presénce cf the
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jury panél)

THE COURT: . Ladies and gentlemen, thank you fof
your patiénce.'

We are now ready to begin with jury selection in
the first case that's going to require some of yoﬁr
participation. Thé title bf that case is the State versus
Jeffery William Cole. Mr. Cole has been accused by the
prosecutor by way.of this indictment. This is a charging
paper; It sets forth the allegations that the State
contends constitute a criminal offense having beeri committed
by the defendant.

- In this éase the Sfate claims thét Mr. Cole
committed the crime of distribution of Oxycodone. fhey
alleged that that event occurred on or about November the
26th of 2014, and they alleged on that date that he did
unlawfully dispense, distribute, or deliver a quantity of
Oxycodone, a Schedule II controlled substance.

As to those allegations and that charge Mr. Cole
has entered a plea of ﬁot guilty. A plea of not guilty

places upon the State the burden of proving the allegations

‘that they have made, the burden of proving each of the

essential elements that constitute the crime alleged. And,
therefore, the burden is on the State to establish the
defendant's guilt to the satisfaction of twelve jurors

beyond a reasonable doubt before a verdict of guilty could
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be returned:
We are going to be Sélecting thirteen of you to

participate in the trial. 1I'm going to be asking you some

. Ve
questions in order to determine whether or not there is some

reason why any one of you should not be selected to (
participate in the trial of this particular case; in other
words, you have some reason why you think you could not be

fair and impartial. So during the course of this process

should you have a reason why you think "you could not be fair

ih this particular case, I will ask‘that you please stand to
provide me with that explanation. |

The first thing I'm going to dg is to introduce
those persons who are participants in this trial and.that
includes any potential witnesses that might be called during
the trial.of the case. The reason I'm introducing these
folks to you is because I want to find out if any one of
you, oOr some member of’your family, has any connection with

\

these people; in other words, are you related to them by way

~of blood or marriage; do you‘go to school with them; do you

atfend church with them, or are you employed at the same
place that fhey are employed; do you have a relative who
knows tHem; do you socialize with them; have you met them
somewhere or do you know thémﬁor have any contact with them
in. any capacity. And if you do,:when that person's name is

recited, if you will please stand and we will address what
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courtroom)

THE COURT: Do we have any matters to address

before the jury is'sworn?

| MS. LESKANIC: I have just one motion regarding
the indictment, .Your Honor, to.amend the indictment. I
brought that to Mr. Brannon'é attention. I believe he
consents to my amendment. . |

MR. BRANNON: That is correct, Your Honor. The
number in the warrant is correct, but the number in the
indictment went from 37O.toV375, or something like that.
There is just a -- so I héve no objection to ameﬁding the
indictment to reflect the correct number. ‘

MS. LESKANIC: The corréct statute number should
be 44-53-370 and we have 375 in the indictment, Your Honor,
but the body of the indictment contains the correct charge
of Oxycodéne, Schedule II. |

THE COQRT: Okay.

"~ MR. BRANNON: Yourrﬂénor, I do have a motion.
If's either a motion to dismiss or a.motion to éuppress and
it deals &ith the video in this case, Your Honor.

THE COURT: Okay.

MR. BRANNON: The basis of the motion is simple,
Your Honor. They paid a snitch to videotape whét they
allege is a drug transaction. The problem‘is there is no

transaction on the video. Nothing ever changes hands on the
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video. And if that's the basis for their case, well, then
they ain't got a case, so I would ask the court to view the
video and see if the court might agree with me.

THE COURT: All right. Ms. Leskanic?

MS. LESKANIC: May it please the court, Your
Honor, there is no fequirement statutbrily or in case law
that a drug transaction be videotaped; We used to have
cases where there was no video in these cases.

We have the individual who was the undercover
operative who is going to come in and testify as to what
occurred, and we alsb have the videotape, but that would‘go
to the weight of the evidence presented to the jury, but
it's not approp%iate for dismissal ‘or suppression. That's
just a piecerf evidence fhat the State wishes to preseﬁt,
but there is no statutory requirement that these
transactions even be videotaped, so we would ask tﬁat the
motion beldenied;' |

THE COURT: All right. So the motion to exclude
is based on the relevance of it?

MR. BRANNON: Yes, Your Honor.

THE COURT: It doesn't show anything?‘ y

MR. BRANNON: It doesn't show anything.

THE COURT: How long does it take to show me?

MS. LESKANIC: Seven minutes, Your Honor. It's a

little over seven minutes. I just need to warm up- the
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equipment.

THE COURT: All right, warm it up and I'm going to
let the jury go to lunch and I'll look at it and we will

)
talk about it.

MR. BRANNON: Thank you.

THE COURT: Are you(jusf going to turn it oﬁ?

MS. LESKANIC: ;I was just going to turn it on,
Your Honor, and let it start warming up. | |

THE COURT: Bring the jury in.

(The following takes:place in the pfesence of the-
jury panel)

THE COURT: Ladies and gentlemen, because of the
hour we are going to recess now for lunch. We will begin
with the trial of this case this afternoon at 2:30.

Keep in mind as you are excused that you are not

" to discuss this case with any person whatsoever in any

fashion whatsoever. You are only permitted to talk about
the case when you are involved in jury deliberations and
that won't occur until the end of the trial after the
evidence has been received and I have instructed you on the
law and have asked you to begin deliberations. So no
discussions abouf the case uﬁtil that time comes.

| Also you are never permitted to conduct any
research or do your ownvinVestigatibn‘into any issue and you

are not allowed to try to find out anything about the case
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outside of the courtroom. In other words, everything about
this ease that you are to consider in arriving at your
decision will come in during the course of the trial. You
can't read.a newspaper article or go on the internet'to try
to find out anything about anything that relates to the
case, or people involved in the case, or anything else. You
have to base your decision upon what you see and.hear during
the trial. So no discussions; no research, no
investigation. L

Do have a good lunch and please report to your
jury room this afternoon at 2:30. |

When you come back you will be reporting to the
side entrance to the courthouse. That's the one that is -
right across the street from the back of the First Baptist
Church and the bailiff will meet you there and from there
you will be taken up the back stairwell to the jury room.

So have a good lunch and we will see you at 2:30 this

~afternoon.

(The following takes place outside the presence of
the jury panel)

THE COURT: dkay. Do you want to set it up?

MS. LESKANIC: Yes, sir. |

(Off the record) .

(Back on the record).

(Whereupon, the videotape was started).
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(Whereupon, the videotape was stopped)
MR. BRANNON: You can watch the rest of it if you
want, but that's it. The rest of it is him walking back.

THE COURT: What are we showing here? How is all

that purple and microphone and running going to help us

here?

MS. LESKANIC: Your Honor, right there the
undercover operétive is asking if he has any Suboxone apd he
says-that he does not. He apparently has Oxycodone.and they
will talk about the price. He says "how many do you need?
One," and the CI says "four or five."

"How much are they," and the answer was five. So
he says "three,"” so he gets three pills, which wbuld be $15,
but I would continue and so it's for the conversation that
occurredAp?tween thevdefendant -
| THE COURT: That's start at 13:49, doesn't it?

MS. LESKANIC: Yes, sir.

THE COURT: Well, what about all that before where
all we see is the purple screen and a lot of .--

MR. BRANNON: Well, Your Honér, I would argue that
I believe the entire video is irrelevant, but 1f you are
going to -- i1f you are inclined to let the video in, then I
want the entire video in.

THE COURT: Okay. Well, that answers the

question. '
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'MR. BRANNON: ALl right.

THE COURT: The video comes in.

Court is in recess until 2:30.

MS. LESKANIC: Thank you, Your Honor.

(Whereupon, proceedings were recessed)

.(Wheréupon, proceedipgs were reconvened)

MS. LESKANIC: ‘May it please fhe court, I just
have one motion that we discuséed back in chambers I just
wanted to briefly put on the -record.

THE COURT: Okay.

MSL LESKANIC:“ I had filed today a motibn and

memorandum to exclude third-party guilt.

It's my understanding from speaking with Mr.

other individuals. There were two individuals besides this

defendant in the front cab of the truck during this

are not here. They are not going to téstify.

I don't know whether or not the defendant will
testify, but I.just wanted to make sure we had an
understaﬁding of whether Mr. Brannon was going to attempt to
point the finger at another'individual and my motion was to
excludebthat, unless there was some evidential festimony to
suppbrt it.

' MR. BRANNON: And, again, Your Honor, I don't
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intend to go into the occupants of -a truck, or anything like
that, in my opening statement. I'm not -- I don't want to
paint myself into a box. :

I don't intend to call the dccupants, the other
occupants of the truck as witnesses in this case, buﬁ I
don't know what testimony I'll be able to elicit from the .
State's witnesses, but I'm not going to make any thirdfparty
claims during ﬁy opening statement and won't do.it, unless I
can derive the testimony through cross-examination.

THE COURT: Okay. Anything else?:

MS. LESKANIC: The only other thing, Your Honor,
our first witness after opening is the undercover operétiVeb
Anthoﬁy Elliott. He does have a criminal history. I have

provided that to Mr. Brannon and I just wanted to have on

the record what prior convictions he was planning on going

into.
MR. BRANNON;' Your Honor, I have discussed this
with Ms. Leskanic. He's got a 2008 drug conviction -- I'm
: : ;
sorry, forgive me, Your Honor, a 2000 drug conviction. I

understand-that that's too old and ﬁrobably_déesn't cross
the moral turpitude line.
' He's got a 2008 petit larceny._ That was the case
that I tﬁink Ms. Leskanic questions whether I could go into.
He'é got a burglary and grand larcény-arfeét fhat'

was then pled down to accessory after the fact to a felony
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from 2009. That's the conviction date.
And then’he's got a 2009 hit énd run accident with
death. | |
I believe I should be able to go into tge'
felony -- accessory after the fact to a felony, the petit
larceny and the hit and run with death.
- THE COURT: Okay.
MS. LESKANIC: I don't --
THE COURT: Do théy all carry more than a year?
MR. BRANNON: I'm sorry,vYour Honor?
THE COURT: Do they all carry more than a year?
MS. LESKANIC: The petitllarceny does not carry --
THE COURT: No, but that's -- by definitién that's
a crime of dishonesty.
MR. BRANNON: That was my position, yes.
MS. LESKANIC: And I kndw there was a recent case
about armed robberies. I wasn't sure of the court's --

THE COURT: Well, that's interesting. Yes -- yes,

‘there is that case that says armed robbery does rnot fall

into thé list of crimes that can be used forvimpeachment,
but larceny does.
MS. LESKANIC: I just wanted the court to be --
THE COURT: I canft explain -- I can't expla}nv
that rationale, but, nevertheless, larceny is defihitely é

crime of dishonesty.
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The appellate courts have said that robbery and
armed robbery is not. I cannot speak for them, nor explain
that, bﬁt I'm confident that}larceny is a crime of
dishonesty.

MS. LESKANIC: VYes, sir. I just wanted the
court's opinion, because that case was confusing to me as
Qell.

THE COURT: Bﬁt that could chanée, you know, in
the future. |

All right. Are we. ready for fhe jury now?

MS. LESKANIC: The Stéte is feady, Your Honor.

MR. BRANNON: Defense is ready, Your Honor.

THE COURT: All right. Bring them in.

Ask Ms. Propst, juror 100, Ms. Propst to take the
foreperson's séat. | |

(The following takes place in the presence of the
jury panel)

THE COURT: Good afternooﬁ, ladies and gehtlemen.

We are ready toibegin with the trial of the case
for which you have been selected.

And Ms. Propst, I'm going to ask you to serve as
the fqreperson of the Jjury.

As the foreperson you will have three duties that
none of the other jﬁrorS‘will have. :
First of all you will be asked to serve as the

J
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Please give the lawyers your attention now asvthey
give you their opening statements.

Ms. Leskanic. .

MS. LESKANIC: May it please the cpurt?

THE COURT: Yes. |

MS. LESKANIC: Good afternoon, ladies and
gentlemen.

As‘I introduced myself eérlier, I'm Kim Leskanic
and I'm a prosecutor here for Cherokee County. i nave been
Qorking with Cherokee County since 2006.

The thirteen of you‘are here today because the
defendant has been charged with distribution of Oxycodone.
That is a Schedule II narcotic, and distribution just means
that you are giving it. to someone or selling it to someone
and you are not a doctor, you don't have a prescription,
they don't have a prescription. You are giving them drugs
they are not_entitled to. That{é what distribution means,
and that's what happened back on November 26th of 2014.

iHow do we know that that's what happenéd? An
undercover operatiVe was working with'our Cherokee County

Sheriff's Department. An undercover operative 1s just a

-
\

doesn't tell the outside world I'm law enforcement.
Sometimes it's a civilian that agrees to work with the

sheriff's department. Sometimes it's actually a law
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enforcement officer, but they are dressed in the street
clothes and they don't téll that they are a law enforcement
officer. They are working underéovér, and ﬁhat's whét we
havevin this case.

We hase a civilian who agreed to work with the

Cherokee County Sheriff's Department to help catch people

selling drugs. And on this particular day this undercover
informant went to the sherifffé department, met with |
Sergeant Gardner, who yoﬁ will hear from, and Lieutenant
Painter. They hooked him up with audio and viﬁeo capability
through a little key ‘fob that had a camera it and alsc can
pick up audio. And they searched him, make sure he doesn't
have anything on him. They gave him $20. They took a copy
of the $20 bill so they know the serial number, and £hey
drove him over to East Gaffﬁey Baptist Church and he was
going over to River Drive here in Cherokee County to see if
he could make a purchase of some kind of drug.

So they drop off the informant. He walks over to
River Drive. And as he gets there, he sees Jeff Cole, thé
defendant. !Jeff Cole is sitting in a pickupvtruckf " There
were two other pecple. Itnappears to be a female and a male
beside him, and you will hear on the video that we Will.play
for you, the informant say "what's going on, Jeff?" They
have a little bit of talk about what he's éoing to buy and

then on the video you will see in the defendant's hand a
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plastic baggy containing pills. There is a discussion about
the price, $5 for each pill.

The informant will testify also that he‘gave the
defendant'thé $20 bill. He got $5 back. And after that

transaction took place he walked back to the vehicle where

Sergeant Gardner was waiting for him and he turned over the

key fob. He turned over the $5 that he 'got back from this
transaction and Hé furned over three Oxycodone pills.
That's what it is, ladies and gentlemen.

You are going to hear from the informant, as I
stated. The key fob, you are going to see bits and pieces
of the video. When the videq starts you are not going to
see anything because it's in his pocket. He can't walk up
with the video camera and say "I'm going to video our drug
transaction,"” so he has it on the key fob and when he can
take it out of his pocket he can take it out and you will
sée the defendant's face. And then he will put hié arm up

\ : ,
above the truck for a moment where he can look down into the
vehicle and you can see the pills in his hand. Then’he has
to put it béck in his pocket, because he can't let anybody
know that he has tﬁat; but you will hear his testimony. You
will.see the video. You will hear their conversation, and
based on that I believe the evidence it's our dﬁty to
present to you will prove that he's guilty of distributing

Oxycodone back in November of 2014. ' Thank you.
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MR. BRANNON: May it please the court?

THE COURT: Mr. Brannon.

MR. BRANNON: Good afternoon, ladies and
gentlemeh. |

Again, my name ie Doug Brannon. I'm an attorney.
My office is actually in Sbertanburg, and today I.have the
privilege tevrepresent Mr. Jeffery Cole.

And apparently on November the 26th of 2014, there
was nothing else going on for the police in Gaffney or
Cherokee Ceunty to do, so they enter into an agreement with
a guy who's a snitch and they pay him $60. They give him
money, but they also pay him for his services to go out and
create a crime and then they make an arrest. The problem is
fhey can't prove that a crime was ever committed.

AskMs. Leskanie said,’you are going to see a

video. And I ask you to watch the video closely and you

‘will see that no transaction ever takes place.

As Ms. Leskanic said, there were two other people
in.the‘vehicle. This videe lasts about seven minutes and
about twenty seconds of it is actually pertinent.

Ladies and gentlemen, the State, and let me be
clear, the people sitting at this table, this is the State
of South Carolina and they are prosecuting Jeff Cole; and
the State has the burden to prove beyond  a reasonable doubt

that he is guilty of committing a crime.
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So what I'm asking you to do is watch this video.
Listen to the testiﬁény and listen to what the police and
the State did, but more importantly listen to what they
didn't do, and I believe nqt only at the end of this case

you will find they haven't proved beyond a reasonable doubt

that Mr. Cole did anything, but they haven't proven thét a

crime was ever committed. I believe at the end of this
trial that's where ydu will be.

I thank you for your service. I thank you for
your attention and I look forwafd to the opportunity to
speak to‘you,at the end of the tiial. Thank you.

THE COURT: Ms. Leskanic?

MS;‘LESKANIC: The State calls Anthony Elliott.

ANTHONY ELLIOTT, having been first duly sworn,
testified as follows:

MS. LﬁSKANIC: May it _please the céurt.

DIRECT EXAMINATION BY MS. LESKANIC:

Q. Will you please state your name for the ladies and
gentlemen of the jury? |

A. Antﬁony Derrick Elliott.

Q. Mr. Elliott, were you working with thé Cherokee County

Sheriff's Départment back in November of 20147

A. 'Yes.
Q. All right. 'Now, were you a law enforcement officer?
A. No.
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Q. Okay. Do you live here in Cherokee County?
A. Yes.
Q. How long have you lived in Cherokee County?
A. 35 years.
Q.. Okay. How did you begin working with the sheriff's
department?-
A. I contacted Mr. Painter.
Q. Okay. Why did you contact Mr. Painter?
A. To see about Cleaning Cherokee County up.
Q. Okay. Why? What was -your motivation?
A. Get rid of some of the:drugs.

Q. Okay. So you went to law enforcement and asked if you
could help them in any way? .

A. Yes.

Q. All right. And did they agreé to let you work with

them?
A. Yes.
Q. Okay. And did you work with them back on November 26th

of 2014, for this case that we are here about today?
A. Yes.

Q. All right. If you can take the jury back to that day.

Can you explain how you got -- who weré you working with
that day?

A. Mr. Painter and Brandon. -

0. Okay. Is it Sergeant Gardner, Brandon Gafdner.at the
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table? A .

A. Yes.

Q. So you wefe working with Lieutenant Painter?

A, Yes, ma'am.

Q. And Sergéant Gardner?

A, Uh—huﬁ.'

Q. Okay! And how did the three of you get together back

on November 26th?

A.- I met them at the end of my road. They picked me up.
0. Okay.
A. I come to Gaffney. I don't know the name of the

church. We pulled behind the church. I walked to —-
Q. Well, hold up. .

When they picked'you up at your house, did you go to

_ the sheriff's department first?

A. Oh, yes. Yes, ma'am.

Q. That's all right. I know it's .nervous for you

testifying sometimes.

Okay. They pick you up. Where do you go first?

A. ?9 the sheriff's department.
Q. Okay. What happens at the sheriff's department?
A. I have to sign some papers.

Okay. “ - -

They gave me a key chain with a camera in it.

Okay. Did they show you how that worked?
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A. Yes, ma'am.
Q. Okay. Did you understand what you were asking them

that you could do? °
A. Yes, ma'amnm.
Q. Okay. And what was that? What was your agreement with

law enforcement?

A, I don't understand the question.

Q. Okay. That's a1l right.

What were you going to do for law enforcement and then
what were they going to do for you?
A.b Purchase drugs for money. .
Q. Okay. So you were going to attempt to make dfug

purchases, 1s that correct?

A. Yes, ma'amnm.

Q. And in exchange they were going to pay you money --
A. Yes, ma'am.
Q. -- for doing that. Okay.

So on this day you go to the sheriff's department and
what did they do when you get there before you go out?
A. They tell me how it works, where I want to go, and I

just told them that I knew where to get some Subexone.

Q. So you knew of a location?
A. Yeah.
Q. Did they search you Qrianything when you got to the

sheriff's department?
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A,

Q.

A,

Yeah.
Tell the jury :about that. What's the process?

Take off my shoes, my socks. You know, 1lift up my

pantsAlegs. Take my shirt off.

Q. Okay. Did yocu have anything on you?

A. No, ma'am.

Q. Okay. At some point did they givé you some money?

A. Yes, ma'am.

Q. All right. Tell me the procedure about you getting the
money. . |
A. They made a copy of the money and give me a $20 bill.

Q.  Okay. 'Aﬁd then what?

A. Then I went -- turned on River Drive where I bought

three Percocets from the defendant and he give me $5 back.

Q.

A.

>

>0

>0

.Percocet is an Oxycodone?

Yes, ma'am. |

Okay. Let's go back.

So do you drive yourself to that location, or how --
No, ma'am.

How did you get to the location?

Mr. Gardner and Mr. Painter --

They. did --

-— drove me there.

Okay. They drove you where?

To a church -- to the church. I walked through the
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church -- there's like a walkway through the church, how I

got on 29 and then I walked to River Drive from there.

Q. Okay. And then-whaf do you see when you got to River
Drive?
A. The defendant in ﬁis truck.
Q. All right. ©Now, did you know the defendant before
you -—- |
A. Yes.
Q. Before that day?
A. Yeah.
Q. vDid'you know his name?
A.  Yeah.
Q. Had you seen him before that day?
A. Yeah.
Q. Approximately:how many times? -
A. A lot. Fifty timés. u
Q. ‘Fifty times. |
Okay. So you knew who he was as soon as YOu saw him?
A. Yeah.
Q. Okay. And what happened after you apbroached him?
A. I asked where‘some Suboxones were at? Was Lucas there?

No. They said no, so ~--

Q. So you were lboking for someone else?
A. Yes, ma'am.”
Q. All right. Who were you looking for? Lucas?
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A. Yeah.
Q. Okay. Is that who you thought you would be able to buy

something from?

A. Yes, ma'am.

Q. Okay. And what was the answer as far as where Lucas
was?

A. He wasn't there.

Q. . Okay.

A. And they had.some Percocets. They asked me do I have

anything. He had Percocets, so I bought three of them. He

give me $5 back.
Q. Okay. Did he give you a price for the Percocets?

A. $5 each.

Q. Okay. Did ydu see where the Percocet came from?
A. Out of his left pocket,.shift pocket.

Q. Out of whose shirt pocket?

A. The defendant.

0. Mr. Cole's?

A. Yes.

Q. Can you identify Mr. Cole for me, what he's wearing?
A. Right there.

Q. What's he wearing?

A. Red shirt.

Q. Okay. 1Is that the person that you saw pull the

Percocet out of his shirt pocket?
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Yes.
All right. And then what happened?
I gave him the money.

)
Okay.

He gave me three pillé and $5 back.

Okay. Do you know how many pills he had in all?
Four.
And so.what did you put your pills in?

He kept one and he gave.the cellophane with three pills
L

Sé the piils were'already contained in something?
Yes, ma'am. |

And he gave that to you and he removed one pill?
Yes, ma'am.

Now, -we have said that there were two other individuals

in the truck. Did you know who they are?

A.

O ® O b"B'e

Q.

No, ma'am.

Okay. Did you talk to them?

No, ma'am.

Did you have any deals with them that day?

No, ma'am.

Who did you hand the $20 to?

Mr. Cole.

all right. And who handed you the three Oxycodone and

Percocet pills?
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A. Mr. Cole..A

Q. Okay. Who gave you the $5 in changé back?

A. Mr. Cole.

Q. All right. And who did you negotiate the price with
for the‘pills?

Ag . Mr. Cole.

Q.  Okay. Now, you state that you were equipped with the

video, is that correct?

v

A. Yes, ma'am. .
Q. Have you had an opportunity tc watch that video?

A. Yes, ma'am.
Q. All right. And does this fairly and accurately show
what occurred and what you were able to record with the key
fob? | -
A{ Yes; sif.

MS; LESKANIC: Your Honor, at this time we would
offer Sﬁate‘s Exhibit 1 for admission. |

MR. BRANNON: No objection.

THE COURT: It's admitted.

(Whereupon, State's Exhibit No. .1 Was entered into
the récord as evidence) |

MS. LESKANIC: May we publiéh to the jury, Your

"Honor?

THE COURT: Yes, ma'am.

MS. LESKANIC: Thank you.
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BY MS. LESKANIC:

Q. Before I put this in,.Mr. Elliott, when you first left
from the location, where do you have the camera?

A. In my pocket.

Q. Okay. And then at what point did’you take it out of
your pocket? |

A. As I had)taken'the -- as I take the ﬁonéy out, I took

the money out with the key chain camera.

Q. Okay. So you took thé money and key chain out
together?

A, Yeah.

Q. Okay. And then -- well, we will watch the video and

then I'll have some more questions about that.

(Whereupon, the vidéotape was étarted)

MR. BRANNON: Your Honor, could we take a break?
I think there is a technical --

MS. LESKANIC: ‘Itfs failed, Your Honoi.’ I'm not
sure why. | ’

THE COURT: All right. Let me ask the jury to
please go to your jury room. Do not talk about the case.
I’il bring you back és soon as we get 1t repaired.

(The following takes place outside the presence of
the'jury panel)

MR. BRANNON: Your Honor, while we figure the

technical difficulties out, my client would like to use the
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restroom. Is that okay?

THE COURT: Uh-huh.

(Off the record)

(Back on the'record).

THE COURT: ' We okay?

MS. LESKANIC: Your Honor, is it okay if I stay
over here while they come back?

THE COURT: Yes.

(The following takes place in the presence of the

"jury panel) :

THE COURT: Okay.
(Whereupon, the videotape was concludéd).
BY MS. LESKANIC: |
Q. Is that a cogblete videQ'of what you were able to
record that day?
A. Yes. -

Q. Now, after you returned to the sheriff's départment.——

did y'all go back to the sheriff's department  after this

happened?

A Yes.

Q Okay. And were you searched again at that time?
A. Yes;

Q

All right. And what did you turn back over to law
enforcement?

A. . The money and the pills.
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0. Okay. I'm sorry? .

A. The money.

Q. How much money?

A. $5, and the camera.

Q. Is that what you feceived in change?

A. Yes, ma'am. |

Q. Okay.

A. And the'caméra.

Q. Okay.

A. I had already given them the pills when I got back in

the car.: | |

Q. All righ%. And who did you give the pills to?

A. Brandon. |

Q. Okay. Sergeant Gardner?

A. Yes, Sergeant Gardner.

Q. Okay, that's fine. I Jjust want to make sure we are

clear. | |
So you gave the pills to him. You returned the money?

A. Yeah.

Q.  And you turned back over the key fob, 1is that correct?

A. Yes, ma'am. |

THE COURT: You got to speak up.

THE WITNESS: 1I'm sorry.

BY MS. LESKANIC:

Q.

Now, at the beginning of this video even law
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enforcement talks about going to make a controlled buy from

a subject named Luke?

A. Yes.

Who was Luke?

Q

A. The guy tHat livéd in the trailer.
Q Okay. Did you see Luke that day?
. .

No.

Q. All right. Did you make any purchéses from Luke that

day?
A. No.
Q. Is that who you thought you may be able to make a

" purchase from if you went to that area?

A. Yes.
Q. Ckay. Did you have any kind of meeting set'up with

Luke, or anyone else, to make a purchase that day?

A. No.

Q.n I want to first show you what's been marked State's
Exhibit 2 and let you take a look at this. Do you recognize
what's contained inside the bag?vA

A; Yes.

Q.‘ Okay. What is that?

A. Percécet 10.

Q. Does that appear to be what you collected from the
defendant on this day in November? . |

A, Yes.
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Q. Okay. Why do you hesitate?

A. There is a half missing.

Q. Okay.  So you collected three pills?

A. Yes.

Q. And there is two and a half in the bag, is that 
correct?

A. ' Yes, ma'am..

Q.- Okay. That's fine. Thank you for saying that.

And then these are the pills that you then turned over

to Sergeant Gardner, is that correct?

A. Yes, ma'am.

Q. Okay; Now, alsQ‘I want to show you what's been marked
State's Exhibit 3, 4, 5, and 6. If‘you would take a look at
those and tell me if you recognize those?

A, Yes.

Q. And what are those?
- A. Two of Jeff Cole and two of the -- two of the pills.
Q And where do these pictures come from?
A. The camera.
Q From the video?
A Yeah, I mean the video.
Q. Are these still shots from the video that you were able
to take?
- A, Yes.
Q. And do these accuratély show what was captured on the
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video camera that day?
A. Yes.

MS. LESKANIC: Your Honor, at this time we wou

offer State's Exhibit 3, 4, 5, and 6 for admission.

MR. BRANNON: No objection.

THE COURT: They are admitted.

(Whereupon, State's Exhibit‘No. 3 was entered
the record as evidence).

(Whereupon, State's Exhibit No. 4 was entered
the record as evidence).

(Whereupon;.State'lexhibit No. 5 was entergd
the record as evidence).

(Whereupon, State's Exhibit No. 6 was entered
the record as evidence) | |
BY MS. LESKANIC;
Q. Okay. Mr. Eliiott, I'm first showing you what's be

589

ld
’/
into
into
into

into

en

marked State's Exhibit 3. Can you identify the person in

this photograph?

A. Mr. Cole.

Q. The defendant?

A. Yes, ma'am.

Q. Okay. And what is this right here?
A. The $20.

'All right. And whose hand is that?

» O

Mine.
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Q. What are you doing with that $207?

A.  Handing it to Jeff.

Q. And did he take that $207

A. Yes.

Q. State's Exhibit 4, what do we see in ﬁhis picture?
"A.  Jeff Cole. Mr. Cole.

Q. Okay.

A. And one other person.

Q. Okayr Is there a person here and here? Is there two

people in the wvehicle?

A. There .is three in the people.

Q. Two other people other than Mr. Cole?

A, Yes.

Q. Male Qr female, do>you remember?

A Ore -- two males and one female.

Q. So Mr. Cole being.é male, ahd who was next to Mr. Cole

right here?
A. Female.
Q. . Okay. And then the last person closest to the
passenger door?
A. , A male.
0. A male. Okay.:

Did you deal with either the female or the male that
day? |

A. No.
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Q. Okay. Now I want to show you State's Exhibit 5. All
right, can you explain to the jury what we see in this
picture?

A. Mr. Cole with the Percocets in his hand.

Q. Okay. Is that here?

>

- Yes, ma'am.

All right. And who was that that's sitting right here?

~
/

Mr. Cole.

Q
A
Q. Okay. And is this your arm?
A Yes,vma'am.

Q OCkay. And what -- how do you havé the key fob
positioned at that time?

A. I got my arm on top of the door facing down.

Q. All right. I'm going to show yoﬁ State's Exhibit‘6,,
and what do we see ;— what do we see here, Mr. Elliotf?

A, The pills.

Q. Okay. And is this the plastic baggy that you testified

that he gave you with three pills in it?

A. Yes, ma'am.

Q. So he took one pill out of the baggy and gave three to
you?

A. Yes, ma'am.

Q. At any time wére these pills in anyone else's hands

inside that wvehicle?

A. No, ma'am.
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Q. The area of River Drive, is that in Cherokee County, do
you know?
A. Yes, ma'am.
Q. I want.to show YOu State's Exhibit 7 and see if you
recognize that.
A. Yes, ma'am.
Q. And what.is ﬁhat? .
A. That's the church that we parked behind, and that's
River Drive. That's Mr. Cole's scrap yard right there.
Q. Okay. Would this map show where you parked and where
you walked that day to make this transaction?
A. Yes, ma'amn.
Q. Okay.

MS. LESKANIC: At this time I would offer State's
Exhibit 7 for admission.

MR. BRANNON: No objection.

THE COURT: 1It's admitted.

(Whereupon, State's Exhibit No. 7 was entered into
the record as evidence)
BY MS. LESKANIC:
Q. Can you step down for just a moment?

(Witness off the witness stand).
BY MS. LESKANIC: \
Q. You testified that -- where did you all begin?

A, Behind the church.
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Q. Okay.  Where it says East Gaffney Baptist Church?

A. Yeah, more or less where them trees are. About right
there. ’

Q. Some where.in here --

A. Parking lot.. ' | |

Q. -- where you parked.

Okay. And ﬁhen I'm going to let you hold this poiﬁter
and if you would tell the ladies and gentlemen of the jury
where you wélked and where you purchased these Oxycodones?
A. I walked straight up this way and straight down right
there where Mr. Cole's scrap yard -

Q. Okay.
A -—- where I'purchésed.
Q. And then what did you do aftervmaking the purchase?
A I walked back down this way. . I come back. They picked
me up,>Mr. Gardner. ‘
Q. QCkay. And that's what we hear at the end of the video
before you gét back into the wvehicle?
A. Right.

(Witnesé back on the witness stand).
BY MS. LESKANIC:

Q. All right. And you were paid for this transaction, is

. that correct?

A. Yes, ma'am.
1

Q. Do you remember how much you were paild?
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A. $60.
Q. Now, did law enforcement contact you about becoming an

undercover operative and working with them, or did you
contact law enforcement?

A. I contacted them.

Q. Were you working off any kind of charges, or was it
ﬂust for money?

A. Just for money.

Q. ' All right. You had had charges before, is that i

correct?

A. Yes, ma'am.

Q. You have been in the criminal system before. You had a
2008 conviction for petit larceny?

A. Yes, ma'am.

Q. And a 2009 conviction for accessory after the fact to a
felony?

A, Yes, ma'am.

Q. And a hit and run accident with death in 2009, is that
correct?

A. Yes, ma'am. \

Q. Why did you want to work with the sheriff's department?

A. Tired of finding needles laying on the .side of the

road.
Q. And is that -~ where do you live?
A. I live in -- I live in Blacksburg, but if you walk down
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4

Gaffney you find needles laying all over the side of the
road; people shooting dope, and people catching AIDS.

I know a friend of mine, he had been in prison, he got

AIDS and he pfqbably gave it to ain't no telling how many

people in-Gaffney.
Q. All right. But this is something that you wanted to
do. Did you pick the location this day that you were going
to make the drug transaction? |
A. Yes.
Q. I think that's everything that I have for you. If you
would please answér any questions that‘Mf. Brannon has.

MR. BRANNON: 'If it please the court?

THE COURT: Yes.
CROSS EXAMINATION BY MR. BRANNON:
0. Mr. Elliott; if you were ordered by this court to take
a drug test today, would you be --

MS. LESKANIC: Objection. K

THE COURT: Sustained.

BY MR. BRANNON:

Q. Do you use drugs?

A. No, sir.
MS. LESKANIC: Objection:
THE COURT: Sustained.
BY MR. BRANNQN?
Q. Was it youi goal to rid Cherokee County of drugs, or

t
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was it to be a snitch for money?

- A. + It's -- I have --

MS. LESKANIC: Objection, Your Honocr, to the use
of ﬁhe word snitch.

THE COURT: Rephrase your question.
BY MR. BRANNON:
QL Was it your goal to rid Cherokee Counfy of drugs, or.

was it your goal to be an informant and get paid for the

~work?

A. .‘I was raised not to be a snitch, but this county 'is
going down hill quick. There is a problem. I was tfying to
help.

Q. All right. And if you just wanted to help the problem,
then why did yoquharge:$6O of state or county. tax money to
rid the problem?

A. I didn't charge;

Q. Well, you took the money, didn't you?

A. Yes,.I did.

Q. Okay. Ahd let's be sure. You didn't get the money
before you got‘in the police car. You got the money .after
you. got back to the sheriff’s department, right?

A.  Yes, I did. .

Q. All right. So if you hadn't made a buy that day,.or
allegedly made a buy that day, you wouldn't have gotten any

money, would you?
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“Nope.

A
Q. Nope. Okay.
A No, sir, I mean.
Q Now, you blaim that law enforcement gave you a $20 bill
and that they made a copy of it, right?
A. Yes,.sir,
Q Have/you ever seen a copy of that $20 bill?
A. Yés, sir. |
Q Youvhave. Okay.

All right. »If you got $20 to buy dope, why don't you
spend the $20°?
A. I bought three -- I boughf three pills.
Q. Well, did they tell you how many to buy?
A. No, they didn't.

0. Okay. Why did you think it was important to get

change? :
A. Just -- it seemed right.
Q. Well, and the reason I ask the question, and I know

that you have seen this, but this-is all of the evidence"
that the State prdyided to me in this case and there is no
menfion of you gi&ing back the $5 bill to law enforcement.
Did.they take a copy of that $5 bill -- |

| MS. LESKANIC: Objection.
A. No, they did not.

THE COURT: Overruled. Go ahead.
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BYIMR. BRANNON :
Q. They didn't make a copy of that, did they?
A. As far as I know, no, sir. | {
Q. Okay. All right.
Now, you areAwalking ffom -- it's qﬁite a distance from

that church parking lot area to my client's scrap yard,

correct?

A. A couple hundred yards.

Q. i mean it took you six minutes to walk fhere, right?
A. Yes, sir. :
Q. Okay. Could this police cfficer seevyou the whole
time?

A. No, sir.

Q. Okay. Could he see you whilé you were at the scrap
yard?

A. No, sir. .

Q. Could he see you when you,Walked back?

A. No, sir.

Q. Okay. Now, when you are at the sheriff's départment

before he takes you to the church, they allegedly searched

you, right?

A. Yes, sir.
: N . \ .
Q.  But they got a camera, righ£? There is a camera there,
right? .
A. Yes, sir.
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t

Q. But there is no pictures of them searching you, 1is
there?
A. Not that I know of.

Q. Okay. All right.

And then after you allegedly make this buy you go back
to the sheriff's department, right?
A. Yes.
Q. And they say they searched you again. In fact, that
was your testimony, r%ght?
A. Yes, éir.
Q. But they don't take pictures of thém searching-you
again, do they?.
A. No, sir, not to my knowledge.
0. ‘Okay. All right.

And where are the copies -- did they give you three
twenties, or six tens, or Wh;t did ﬁhey give you? How-did

they pay you the $607?

A. It's been two years. I think three twenties, I think.
Q. Okay. Did they make copies of those too?
A. No, sir.

Nope. Okay.

=R O

Not that I know of.

0. All right.

Any idea why they waited so long to go out and arrest

my client?
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A. No.

Q. Okay. But they didn't go and get him that day to see
if he had your $20 bill, did they?

A. No, sir.

Q. Okay. How many times have you sold scrap to my client

at his scrap yard?

A. Never, not personally.

Q Okay. How many times had you been to his'scrap-yard?
A. Twice.

Q Okay. All right.

But you had seen him 50 times?
A. I have known him for a long time.
Q. Oh, okay. Okay. All right. - R
MR. BRANNON: Approach the witness, Your Honor?

BY MR. BRANNON:

Q. Sir, do you wear glasses or anything? Aré your eyes
gbod?

A. Yup. _ v : .,

Q. Okay. That's my client yoﬁ say, correct?

A. Uh-huh, yes.

Q. And then there is soﬁebody sitting it l&oks like on the‘
passenger's side with the door open, right?

A.  Yes.

Q. Okay. =~ Look at the person in the middle. Do you see a

baseball cap?
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A.

Q.

Yes, sir.
What about a mustache?
It looks likes a baseball cap.

Okay. What about a mustache right there? Do you see

the nose?

A,

..

>

>0 > 10

>0

> 0

Q.

No, I don't -- I do not.

Okay. All right.

I just see a face.

Do you see a baseball cap?

It could be a baseball cap.

Okay. Couldn't that be a guy?

It could be. It could be.

It could be a guy, okay. All right.
Eut it wasn't.

It could be a guy? N

It wasn't.

647

It wasn't. I just asked you could it be a guy and you

said it could be?

A. Yeah, but it also -- it wasn't. It was a woman,
female.
Q. Okay.
A. Her hairipulled back.
Q. Okay. All right. |
Who is Luke?
A. The guy living in the trailer.
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Q. Okay. How do you know Luke?

A. He sells piills.

Q. Okay. All right.

Have you ever bought from him?

A. Yes.

Q. For the shériff's depértment?
A. No. J

Q. For yourself, right?

A. Yes.

Q. Because you use, righf?

A. I did use.

Q.  Okay. All right.

So wait a minute. When did you become not a part of
the problem and the cure to the problem? When did you stop
using? | |
A. When I got out of prison in 2009.

Q. Okay. All right.
So were you using the night that you wrecked the car
killing scmebody and then drove awéy?
A. No, I was not.
Q. Okay. Were you using the day that you stole sOmething
and were charged and convicted with petit larceny?
MS. LESKANIC: Objection.
A. I probably waé.

THE COURT: Go ahead.
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A. I don't recall.

BY MR. BRANNON:

Q. Okay.‘ And.what about when you are cOnvicted of being
an accessoryléfter the fact to a felony, were you using
then?
A. Nope, I let somebody uée the car is when I got charged.‘
Q. Okay. All right.

When you steal something from somebody, are you being
honest? Are you being truthful?
A.A No, sir. |
Q. When you hit and wreck a car‘énd you kill somebody and
you arive away, are you being honest?
A. The judge told me it was not my fault, it was his

fault. He was in my lane of travel.

Q. Okay.
A. I was found -~ I was found guilty of leaving the scene.
Q. Right.

And when you left the scene, you were trying to hide

the fact that you were there, weren't you?

AT No, sir.
Q. Okay.
A. I did not see what I hit.

Q. Okay. I got you. All right.
But at least one time you admit criminally that you

were not being honest, right?
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A. Sir?
Q. When you stole from that person, you were not being

honest, weren't. you?
A. No, sir.
Q. Okay. All.right.
So you're an admitted, at least, former drug user?
A, Yes.
Q. You decide you want to stop the crime wavevip Cherokee

County, but you want to be paid to do it. You reach out to

law enforcement. They allegedly search ydu to guarantee

that there is nothing else on your person, but they don't
take any pictures of that search, right?

A. Not to my knowledge, no. }

Q. You walk six minutes across property and along

Interstate 29 from the church to my client's scrap yard,

right?
A.  Yes.
Q. There is no evidence that you didn't stop along the way

and pick something up, 1s there?

A. The camera showed I kept walking, the noise.

Q. You tell me that the camera showe& you didn't bend
over?

A. (No response).

Q. You can't show that, can you?

A. No, sir.
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J
{

Q. Okay. You had the camera. You alleged that you handed

my client a $20 bill, but you didn't take a picture of that,

did you?

A. I -- the picture is on the thiﬁg.

Q The picture of you holding a $20 bill?
A. Yeah. |

Q Yeah.v

Did you take a picture of my client accepting it?
A. No, sir.

Q. Okay. You alleged that my client handed you something?

A. Yes, sir.

Q. bid you take a picture of him handing you anything?

A. No, sir.

Q. Okay. So you're the one in control of the camera. You

say you did these two things, that you gave him something

and accepted something from him, but you couldn't take a

" picture of either of those two things, right?

A. No, sir.
MR. BRANNON: I don't have anything further.
Thank you.
REDIRECT EXAMiNATION BY MS. LESKANIC:
Q. Mr. Elliott —-
A. Yes, ma'am.
Q. ~- when did you get out of prison?

)i\ 2009. December the 1lst, 2009.
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Q. December 1st, 20097
A. Uh-huh.

Q. And what had you gone to prison for?

A. I hit a friend of mine when he was drunk walking down
‘the road.

Q. All right. And did you stay at the scene?

A. I had a headlight out and I didn't know what I hit at
first. A girl was with me and, you know, I just -- I just
panicked. I was young. I was coming back to turn myself in
when Jamie Ham pulled me over. I didn't -- I didn't reéist
arrest. I didn't run.

Q. And what you were convicted of 1is not staying at the
scene to renderjaid or —- }

A. Yes.

Q. -- give your information, is that correct?

A. Yes. |

Q. And you went fo prison for that and served time?

A.  Yeah, I have to live with it every day.

Q. And back in 2008 was the petit larceny. Were you using
drugs during that time? |

A. Repeat the question.

Q. Back in 2008, during the petit larceny chargé, the
misdemeanor magistrate court offense, were you using drugs
back in 20087 |

A. Yes.
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Q. Okay. And what changed in your life to make you stop

‘ using drugs?

A. I got -- I used drugs to kill the pain that I had. I

didn't know I had mental disorders.

Q. Okay.

A. I'm mentally disabled.

Q. And what type of ;— what type of help did you get?
A. - I just -- I saw a psychiatrist and/i go to a doctor
every month.

Q. And you still do that?

A. Every mdnth._

Q. All right. Do yod still use illegal drugs or drugs --
A. The only ones tﬁe doctor gives me.

Q. Okay. And since‘when? How long have you been clean?
A. Since 2000 -- fight after -- about 2009.

Q. When you got out.of prison? -
iA. Yes. |

Q. I assume you didn't use in prison; and then when you

got out you haven't used?

A. ~No. The judge has probation and prison. I was clean

N

when I got out.

0. Okay.

'A. I have been clean since.

Q. All right. You have remained clean since 20097
A. Yes.
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MR, BRANNON: Your.Honor, may We.approach briefly?
(Whereupon, the lawyers approached the bench for
an off-the-record discussion)
MR. BRANNON: Thank you, Your Honor.
BY MS. LESKANIC:
Q. All right.')Mr. Brannon was, asking you about picking
soﬁething up on the way to Mr. Cole's scrap yard where he
was there. Did you stop along the way? I belieﬁe it was

three minutes.

A. No, sir.

Q. It's on the video.

A. I mean no, ma'am.

Q. It takes about three minutes, I think, according to the‘

video, for you to get to' Mr. Cole in his vehicle. Did you
{

pick anything up along the way?.

A. No, ma'am.
0. Did you stop and get piils from anyone else?
A. No, ma'am.

0. You only had $20?

Yes, ma'am.
0. Is that correct?
A. Yes.

Q. And you still had this $20 when you got to Mr. Cole's
truck?

A. Yes, ma'am.
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Q.

55

What are your concerns with the key fob? When you are

trying to use the key fob, how does that work and what are

your concerns when you work with the sheriff's department

doing the buy?

A.
know,
Q.

A,

You can't -- you can't shine it-in their face or, you
you are not -- I mean, it's not going to work.
Okay.
)I mean, if that's the case, you ain't going to -- I

mean, you ain't going to shine it on him handing you the

money. You know, he will know you right then.

Q.

A.

>

o o

Moo » O ¥ 0

~

Okay. But you were there --

Yeah.

-— correct?

The video shows that you could capture on camera.
And then one more time, where did the pills come from?
Jeff Cole.

Where?

Out of his left'shirt.pocket.

Okay. |

Flannel shi;t pocket.

And you didn't pick up pills from anybody else?
No, ma'am.

Or pick up pills on the way back?

No, ma'am. i /

Everything that happened is on that video for the jury?
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A. Yes, ma'am, except for me. I had -- I laid the money,

the $5 bill and the pills on the console when I got back in

the car.
Q. So you returned everything along --
A. And then I handed the key -- I mean the key thing to

Mr. Gardner. That's why it wasn't on the video.

Q. All.right. And then there was some questioning. I
think yoﬁ made 1t ciear. Was that a maleAér a female in the
middle of the truck?

A. It was a.female.

Q. All right. fhank you yvery much.

MR. BRANNON: Response to those questions, Your
Honor?

THE COURT: Come up here.

(Whereupon, thg lawyers approached the bench for
an off-the-record discussion).

THE COURT: Let me ask the jury to please go to
the jury room. Don't discuss the case.” I'll bring you back
in just a few minutes.

(The following takes place outside the presence of
the jury panel) | :

THE COURT: Mr. Brannon, you can make the proffer.

MR. BRANNON: Thank you.

(Whereupon, the following is proffered testimony).
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RECROSS EXAMINATION BY MR. BRANNON: (PROFFERED TESTIMONY)
Q. Mr. Elliott, did you just testify a few minutes ago
that you were mentally disabled?

A.‘ Yes, sir.

Q. Qkay. Have you been legally determined to be disabled?
In other words, doiyou receive a disability benefit each
month?

A. No, I'm appealing.

Q. I'm sorry?

A. I'm appealing. l
Q. You»are appealing it?

A.. Yes, éir.

Q. What is your medical diagnosis?

A I have PTSD. 'I have bipolar type one, type two.

Agoraphobia, General Anxiety Disorder, OCD.

Q. Okay. PTSD?
A. Yes, I have flashbacks.
Q. I understand that.

And bipolar type one and type two?

A. Yes, it's called unipolar.

Q. And what are the symptoms of the bipolar disorders?
A. Racing thoughts. Something with anger. You know,
something -- some depression. Some people with anxiety.

Mine is anxiety.

Q. Any forms of schizophrénia-or anything?
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A. No.

0. Okay. All right. What medigatidns are you prescribed?
A. Mobic, Resperdal, Effeéor. Levothyroxine for my
thyroid. Remeron for my sleep, and Xanax.

Q. And Xanax?

A. Yeé. |

Q. How many Xanax dQ you take a day?

A. I take one. I was supposed to take three.

Q. Okay. All right.

When were you diagﬁosed with these mental health
issues?
A. I have been bipolar since I was eight years old.
Q. All right. Did you ever tell law enforcement that you
had mental health issues béfore ybu signed a contfact or

agreement to work for them?

A. I don't see why that would be relevant.

Q That's.not the question I asked you.

A, No, sir, I did not tell them.

0 You never told them that you have mental health issues?
A No, sir. My medicine keeps my symptoms at bay.

Q. Okéy. So you are asymptomatic? In other words, as
long as you are on your medicines, you got no problems?
A. No, I'm--1 have flashbacks right now,Asince you

brought up me hitting my 5uddy. I mean -- yeah.

Q. Qkay.
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A. I saw everything about what you are saying.

Q.A' Okay. So, in.other words, your medications don't
completely control your symptoms?

A. I didn't bring my medicine with me. I'm supposed to

take Xanax. I don't have it, so I can't take it.

" Q. Okay. Your Xanax is to help you block out --

A. My anxiety.
0. Okay. All right.

| MR. BRANNON: Yoﬁr,Honor,'I don't héve,any more
questions, but i would ask for the opportunity to go into
this in front of the jury. I believe it's -- it goesAto his

credibility. 1If he's got these mental health issues and he

didn't disclose them to law enforcement, Your Honor, I

believe it goes to his credibility.

THE COURT: Well, as I understood it, you asked
him if he applied for disability for these issues and he
said he did and it was denied, but --

MR. BRANNON: That he's appealing. But then my
followup --

THE COURT: Appealing what?

MR. BRANNON: Denied. The denied.

THE COURTE Right.

MR. BRANNON: But the followup question was have
you been diagnosed and he said yes}.so iF's not the

determination of financial eligibility because of a
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disability. It's the fact thét the diagnosis is tﬁere and I
believe that it is relevant for law enforcement to know
these things.

| THE COURT: -All right. Tell me what the relevance
is. |

MR. -BRANNON: It goes to his c:edibility, Your
Honor. If he's got ﬁhese mental health issues and he's not
disclosing them to law énforcement, Your Honor, I believe
that that calls his credibility into question.

THE COURT: All right. Well, did he lie about it,
or did they ask/him about it, or he just hadn't -- he's not
volunteering that is a lack of credibility?

MR. BRANNON: I think it certainly could be. It
could lead to that, Your‘Hohorﬁ He'é doing this for money.

THE COURT: I understand.

MR. BRANNON: Okay. And I would -- I would kind
of venture to bet that if he told law enforcement about
these mental health issues, they probably would have said
no, thank you. |

THE COURT: Well, I don't know what they would
have done. They didn't ask him and he didn't voluﬁteer it,
but that's not -- that's not -- that's not being ~-- that's
not lying about anything or that's nof cbmmitting any type
of fraud. They didn't ask him if he had any issues, and He

didn't volunteer any issues because apparently neither one
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of £ﬁem recognizéd that that's an issue to do the work he
was doing.

MR. BRANNON: But, Your Honor, there is --

THE COURT: If he was taking medication, if he is
taking drugs on the day this event occurred, I'll let you
ask him about that, because that may affect his ability
to -- his jﬁdgment and identification, or whatever, I don't
know. I think that's relevant.

MR. BRANNON: All right. Well, so at that point
can I go into what his diagncses are and what his
medications are?

THE COﬁRT:‘ Well, if it's —- if it was in
existenée in November of 2014 -- 2000 --

MR. BRANNONﬁ 2014, that's correct} yes. All
right. |

THE COURT: You need to ésk him.

BY MR. BRANNON:
Q. Sir, you have identified a list of mental health
diagnoses. Were those diagnoses made before November of

20142

A. Yes.
Q. Okay. And were you prescribed medications before

November of 20147
A. . No, not all these medicines, no.

Q. I understand maybe not all of them, but were you
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prescribed some of these medications or some medications?

A. Yes, sir.
Q. And were you taking ﬁhem at that time?
A. Yes, sir.
Q. Thank you. .
THE COURT: And what were they?
THE WITNESS: Uh --
THE COURT: Thyroid medicine is not --
THE WITNESS:- I take thyroid medicine.
taking Xanax then. I‘was taking_Remeron and the

Q.

A.

T 0 » ©

1O

v

BY MR. BRANNON:

And what is Remeron for?

‘Sleep.

Okay. And what is —-
Help. you fall asleep.
What ié Effexor for?
Depression.

So it's -- so then --
Mood stabilizef.

It's a mood stabilizer. Thank you.

I wasn't

Effexor.

MR. BRANNON: So it's a minanltering substance.

THE COURT: What is the State's position?

MS. LESKANIC: I just don't see the relevance in

this, Your Honor. I mean, he is certainly competent. The

answers that he is giving are responsive to the questions
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that are being asked. I don't see how whether or not he was
bipolar has any rélevance as to whether or not he's being
honest with the jury about who he bought drugs from. |

Iijust don't see a connection ‘between those
things. Theré is no allegation that he has lied to anyone
about his mental health condition or that it affected himviﬁ
any way in doing what he was asked to do. The jufy -- I
mean, the Qideo is'there for the jury. They heard his
testimony today. I just don't see the connection between
these things as being credible or pertinent to this case at
all.

THE_COURT: All right. I don't find it to be
rélevant. If it is, it's more prejudicial fhan probative.

Howevef, if his testimony is that he was taking
any type of drug during the time period that this offense
agccurred or these events occurred, then I think that's
relevant, if it's something that has any sort of
mind-altering or mood-changing capability. It's no
different than taking alcochol or smoking dope if it's

something that affects your mental capacity. That's what we

" have to determine.

So tell me what you were taking in November.
November the 26th of 2014, within a week before or a week
after, what kind of drugs were you taking?

THE WITNESS: Can you repeat that?
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COURT:

85

Let's say three days before this event

and three days after this event what kind of --

THE

don't take\it

of time?

THE

THE

THE

THE

"THE

WITNESS:

I take my medicine at nighttime.

during the day:

COURT: And what did you take at this period

WITNESS:
COURT:
WITNESS:

COURT:

v

My thyroid medicine that day.
You took your thyroid medicine?
Yes.

Were you taking any other prescribed

mediCation.during‘this period of time?

asleep.

THE

THE
THE
THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT: -

WITNESS:

COURT:

WITNESS:

Yes, but only at night.
What were you taking?

My Effexor and Remeron.

‘Tell me again what that -- Remeron?

Remeron, yes. It helps me fall

Remeron is a sleep aid?
Yeahi

You take it at night to go to sleep?
Yes. /

All right. What others?
I have nightmares.

What else were you taking?

Effexor.

I
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THE COURT: And what's that do?

THE WITNESS: "It stabilizes, you know, helbs with
the Remeron. I don't know how to explain it. They --

THE COURT: What's it prescribed for? Effexor, is
-that what you -- |

THE WITNESS:' Effexor. 1It's mental effects name
for it.

THE COURT: And what's it prescribed for?

THE WITNESS: Bipolar.

THE COURT: And what does it do for you?

VTHE WITNESS: It helps me -~ it helps my thoughts.

THE COQURT: It stabilizes your mood? Is tﬁat --

THE WITNESS: Well, it just stobs -— it calms my
brain down. That's all it does.

THE COURT: Do what?

THE WITNESS: It calms my thoughts downs. My
thoughts, my mind is always racing. \
THE COURT: Does it have any effect —-

THE WITNESS: It helps me concentrate. It don't
have no effect on my motor skills br thinking or anything
like that.

THE COURT: Okay.

THE WITNESS: Or -- you know, if I had to pick
something up, I wouldn't fall‘qver or nothing like that.

THE COURT: Does it have any similar properties to
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THE WITNESS: No, sir.

THE COURT: -- or mariijuana, or --—-

THE WITNESS: No, sir.

THE.COURT: ‘—=— any other type of intoxicating
substanée?'

THE COURT: Okay.

MR. BRANNON: Could we look it up?

THE COURT: You can.

MR. BRANNON: Well, I don't have access to aL
computer. | |

THE WITNESS: Well, I can tell the side effects, I
mean -—- or what do youvwant to know about it?

THE COURT: Well, we will find out. All right.
Let's -- y'all got a Physicians Desk Reference back there?

MS. LESKANIC: I don't know. I can check. I}m
not sure, Your Honor. | |

THE COURT: All right. Let me bring the jury back

~ , .

and excuse them and we will address this issue.

Bring them back.

Let me ask you to .step down:. Don't talk about
your case or anything about. it.

(The following takesbplace in the presence of the

jury panel)

THE COURT: Ladies and gentlemen, Mr. Elliott is
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SLED AGENT MARIBETH MCCORMACK - DIRECT BY MS. LESKANIC 8@7

coming back, but we héve;got a witness that came from out of
town and she can't be here tomorrow, so we are going to take
her testimony now so that her testimony -- she will be
available, and then we will go back to Mr. Elliott. It
might be toﬁorrow, but we will be going back to Mr. Elliott.
MS. LESKANIC: vThe State calls Maribeth McCormack.
SLED AGENT MARIBETH MCCORMACK, having been first
duly sworn, testified as follows: |
DIRECT EXAMINATION BY MS. LESKANIC:
Q. Would you pleasevintroduce yourself to the ladies and
gentleméﬁ of the jury? |

A.  Yes, my name is Maribeth McCormick.

Q. And where are you employed, Ms. ‘McCormack?
A. At the South'Carolina Law Enforcement Division,

commonly known as SLED.

Q. Okay. And what are your job‘duties there?

'A.  I'ma forensic scientist in the Drug Anaiysis
Department. |

Q; Okay. And would you tell the jury about your education

and training to be able to do that job in drug analysis?

A. Yes, I have a Bachelor of Science Degree in Chemistry

‘and also a Masters in Teaching Secondary Science both from

the University of South Carolina, and I have pbeen trained at
SLED in the Drug Analysis Department.

Q. = Okay. And have you had occasion to analyze substances
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to determine whetherstheysare narcotic substances or not?
A. Yes.

Q. Okay. Approximately how many times have you”tested
different substances? ' |

A. Over five thousand.

Q. Okay. Have you ever testified as an expert before in

the Court of General Sessions?

A. Yes.-

Q. Approximately how many times?

A. 287times.

Q. Have you been in Cherokee County before?
A. Yes.

And different cqunties in -South Carolina?

= O

Yes.
MR. BRANNON: Your Honor, defense would stipuléte
to her qualificatiens_as an expert in drug analysis.
‘THE COURT: Okay. |
MS. LESKANIC: Thank you, Your Honor.

Yes, we would offer her as an expert in. the field

-of chemistry and the analysis of narcotics.

THE COURT: She is so qualified.
MS. LESKANIC: Thank you.

If I may I approach the witness?
THE COURT: You may.

BY MS. LESKANIC:
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- A. This is a heat-sealed pouch confaining drug evidence.

SLED AGENT MARIBETH MCCORMACK - DIRECT BY MS. LESKANIC 969

Q. Ms. McCormack, I'm going to show you what's been marked
State's Exﬁibit 2. Take a look at that and tell me if yod
rqcognize it.

A. Yes.

Q. And what 1is that?

Q. Okay. And how did you receive that?

A. I received ip from the Evidenée Log-In Department at
SLED and I added this outér heat-sealed pack, but it would
have been received -- we call it a BEST Kit. It is a
tamper—evidenf bag that officers use to submit evidence to
SLED. |

Q. Okay. So in this case -- I know we are taking your
testimony out-of order; but what you would have received
would have been in a tamper-evident package?

A. Yes.

Q. Did~you receive something from the Cherokee County
Sheriff's Department that was sealed in a tamper-evident
package?

A. Yes.

Q. And had that package beeﬁ tampered with?

A. No.

Q. And then what do‘you do wifh that package after you
receive it?

A. I inspect?the'package to make sure it hasn't been
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SLED AGENT MARIBETH MCCORMACK - DIRECT BY MS. LESKANIC 91

tampered with. And I know that, because I wrote okay on the
bag. That means that it was sealed. Then I proceed to open
the bag, take out the evidence, inventory the evidence, and
test the evidence.

Q. Okay. And what did you find in the BEST bag that was
submitted by the Cherokee County Sheriff's Department?

A. There were two whole white tablets and two pértial

white tablets.

Q. And so a total of three pills, in essence?
A, Yes.
Q. And what is the first thing that you do with the

substance when you take it out?

A. With tablets I do a visual inspection. I record the

markings that are on the tablets makihg sure they all are

consistent. And then I use published literature that we
have in-house to look up the markings to see, you know, what
those tablets should be. And then I take a sample of the
tablet and run it on our GCMS, which is Gas Chromatograph
Mass Spéctrometer, and I gof results that did match up wiﬁh
the published literature.

Q. First of all, did all three of the tablets appear to be
the same visually?

A. Yes.

Q. And visually what did they appear to be?

A. Oxycodone and Acetaminophen.
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Q. And is there another_name for that?'_Is there what is
called Percocet? . |

A. It is commonly referred to as Percocet, yes.

Q. That's the same thing, Percocet and Oxycodone,

Acetaminophen are the same thing?

A. Yes.

Q. Is that a scheduled drug?

A. It is a C-II.

Q. So it's a controlled substance Schedule II --
A. Yes.

Q. -- correct?

Now, what did you use in order to test the sample? You
did the visual inspection and then you stated that you did a
testing on it as well. How ao you do the testing?
A. I took half of a tablet and I did instrumental

analysis, which was the Gas Chromatograph Mass Spectrometer.

Q. So there were three tablets in the bag and now there

are two pills and half a tablet? .

- A. Yes.
Q. Is that correct?
A. Yes.

Q. And that is because you took half of a tablet to use

for your testing?

-A. Yes.

Q. All right. And what did your test results show you as
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far as what those tablets are?

A. Oxycodone and Acetaﬁinophen.

Q. After you finish your testing what do you do with the
pills? | ‘ |

A. I repackaged the tablets iﬁ a zip lock bag and then put

everythihg into this heat-sealed bag, initialed the bag,
dated it, and placed it in our evidence locker, which is

a -- it's a very secure vault, and then I returned it to the
Evidence Log—In'Department for return to agency.

Q. . And is the tamper-evident package that it is in today
the same tamper-evident package that you placed it in after
you finished your testing at SLED?

A. Yes. |

Q. And are your initials on that package to show that that

is, in fact, what you tested and that it's related to this

case?
A. Yes.
Q. Okay. And how can you tell what case a certain paékage

goes to? Is there an identifying number for each case that
comes into SLED so thaf you know which defenaant or'which
law enforcement agency of‘the particular evidence belongs
to?

A.- Yes, each case that comes in to SLED is assigned a bar
code with a lab number that's electronically generated and

also each BEST Kit has a tracking number, so those are the
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 SLED AGENT MARIBETH MCCORMACK - CROSS BY MR. BRANNON 973

two ways to ‘separate ea?h'case.

guestions Mr. Brannon has.
CROSS EXAMINATION BY MR. BRAﬁNON:
Q. Ms. McCormack, I only have a couple of questions.

Did you check those pills for fingerprints?
A. No, sir,.
Q. Okay. Is there any evidence on any of those bags or
any of the pills anywhere that says where they came from,
other than the Cherokee County Sheriff's Department?
A; No,Asir.
Q. So do you know, because of any of the testing that you
did, that those pills were ever in that man's hand, the guy
with the striped shirt? |
A. I don't know.
Q. And then because you don't know if they were ever in

his hands, you don't know if they were ever in his hands, do

you?
A. No.
Q. Okay. Is there any evidence that would say to you

definitively beyond a reasonable doubt that those pills
weren't in a plastic bag laying on the side of the road on
Highway 29 in Cherokee County?

A. No, sir.

Q. Thank you.




74

7/ —\"\:

e

10

11

12

13

14

15

-16

17
18
19
20
21
22

23

24

25

95

MR. BRANNON: Nothing further.

MS.;LESKANIC: Nothing further, Your Honor.

THE COURT: You may step down.

All right, we are going to recess for the
afternoon.

| I'll remind the jury of the caution I gave you

previous prior to going‘to your lunch break. No discussions
about the case with anybody. Don't allow anyone to discuss
it with you. No research. No investigation.

You have a good evening.

Please repo?t to ybur jury room ‘at 9:30 in the
morning. 92:30 in the.morning.

(The following,takes place outside the presence of
the jury panel)

THE COURT: All right, Mr. Elliott, come béck up
herev

(Whereupon, Mr. Anthony Elliott re-took the
witness sténd)

THE COURT: All ;ight. vTell me again in
November of 2014 the presgripﬁions that you had. One was
for Remeron?

THE WITNESS: Yes, éir.

THE COURT: And that was to treat?

THE WITNESS: Helé me fall asleep.

"THE COURT: It was a sleep aid?
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THE WITNESS: Yes.

THE

- THE WITNESS:

THE

stabilizer?

COURT:

COURT:

And the other was Effexor?
Effexor. E-F-F-E-X-0-R.

All right. And that was for a mood

THE WITNESS: Yes. It was a chemical in -- the

chemical involved.

THE
THE
THE
THE
THE
THE
'THE
THE
medicine.
THE
THE
THE
THE
daytime.
THE
THE

THE
)

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

You can't discuss the

Seratonin, or something like that.

Seratonin?
Yes.
Okay.
It's to replénish it.
Anything else?
Levothyréxine.
Therakin?

Levothyroxine. It's my thyroid

Levothyroxine?
Yes.
And that's for your thyroid?

That's the one I took in the

~All right. Anything else?

No, sir, not at that time.
Okay. All right, you can step down.

testimony during overnight recess

9d S
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because you are stil} on the witness stand, but you can step
down. |

All right} those are the three.

MR. BRANNON: I will research in the morning.

THE COURT: All right. Then y'all let me know in
the morning, if you need to -- |

MR. BRANNON: Do you want us back here before

9:307?
TﬁE COURT: No. I mean, 9:15, whatever..
MR. BRANNON: ., All right.
THE COURT: All fight. Who is on Mr. Cole's bond?
MR. BRANNON: Debbie McCluney, but, Your Honor,
he's on -- he's got an electronic monitor on, so, I mean, he

ain't going nowhere.

THE COURT: 'Why not? Oh, he's staying there with
you?

" MR. BRANNON: No, Your Honor. He's got an
electronic monitor and we know where he's going to be.

THE COURT: Well, I don't know if they know that
or not, but the thing is that the trial has started;

Is Ms. McCluney agreeing to continue her
obligations, because if she's not, then he's not going
anywhere.

MR. BRANNON: I will have to make a phone call.

THE COURT: Better make it quick because it's five




>

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

of [

minutes to five, and she will need to -- she will need to
come and tell me that.

MR. BRANNON: The court wouldn't take my --

THE COURT: Well, no, because you are not the one
that's obligated. She's the one. She's the one that's
going to be obligated, so if she's willing to tell me she's
going to continue her obligation, I'm good with it. She can
talk to the clerk on the phone. lThe clerk knows her, don't
you? |

THE CLERK: Yes, sir.

~

THE COURT: We are going to be at ease until she's

contacted and we will come back.

MR. BRANNON: Thank you.

(Whereupon, proceedings were recessed)

-
~

(Whereupon, proceedings were'reconvenéd).
.. MR. BRANNON: The bondsman said she would stay on

the bond.

THB COURT: All right. Madam Clerk, you talked to
the bonds person? | |

THE CLERK: Yes, sir, Debbie McCluney.

THE COURT: And she's willing té stay on the bond?

THE CLERK: She is.

THE COURT: All right, Mr. Cole, your bondsman has
indicated to the court that she's willing to stay §n'the

bond. . However, the conditions for your oVernight release is
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that while you are still on boﬁd,'you are under house
arrest. In other words, when you leave hére today you are
going home and that's where yoﬁ are going to be. You don't
get-to stop at the drug store. You don't geﬁ to go to the
grocery store. You don't get to stop by somebody's housé;
When you leave the courtﬁouse, you go straight to your house
and you stay there until in the morning aﬁd you come
straight back to the céurthouse.

I don't know What time Mr. Brannon needs you here,
but I need you here.not later.than 9:30 in the morning. And
if you don't appear or you are late, this trial will’
continue, even in your abséncé. Do you understand that?

THE DEFENDANT:. Yes, sir.

THE COURT: Okay. Anything else?

MS. LESKANIC: Not from the State,.Your Honor.

MR. BRANNON: No. |

THE COURT: Court is in recess until 9:30 in the
morning.

'MS. LESKANIC: Thank you.

(Wheréupon, proqgedings wére adjourned to June 29,

2016)
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(PROCEEDINGS, JUNE 28, 2016) )

THE COURT: All right, any matters to address
before the jury is brouéht in?

MR. BRANNON: Yes, Your Honor.

Remeron, while it may assist Mr. Elliott's

sleeping, that's not its intended purpose. It is a

- mood-stabilizing drug prescribed in conjunction with Effexor

for those who have been diagnosed with bi?olar. So both -
Effexor and Remeron are mood-stabilizing medications.
. 'THE COURT: Okay.
MR. BRANNON: Your Honor, I went back to the
office and pulled some cases. The two cases that are most
closely on poiht ﬁhat I could find are back from 19 -- well,

one of them is from the seventies and one from 1993. State

v. China, 440 S.E. 2d 382, 312 S.C. 335, and China cites

© Pitts, which is the 1970 case, Your Honor.

I'm not suggesting that I don't know where I
believe the court is going, but I have got to make my record
here. So, Your Honor, the case, again, China says "it's the

duty of the trial judge to determine the competency of a

witness to testify and to make an appropriate examination of

the witness on a timely motion of counsel that will reveal
to the trial judge's satisfaction the witness' ability to

give competent téstimony.‘ And, again, right there is where

it cites State v. Pitts, the other case, Your Honor.

83
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"To make such an inquiry,’however, there must be
some evidence of the lack of capacity of the foered
witness. Lack of capacity ﬁay be evidenced by general
demeanor of the witness, fhe age of the Wwitness, or the
presentation to the court of the witness' psycholégical'
profile through expert testimony.“

Your HOﬁor, based on that case iaw I would ask the
court for a brief céntinuénce in this matter so that\I could
get the gentleman's hedical records and potentially put on
one of the dbctors, or the doctor, that diagnosed/him'with
bipolar disorder and the other maladies that he's enumerated
pefore the. court.

/It's also, I believe, important to determine what
was actually prescribed in November of 2014. And then to
extrapolate that out, Your Honor, he says thaf he's now on
additional medications that he was not on in November of

2014, and I need this expert then to testify to determihe

. does that means that he was not properly medicated in

November of 2014, and is that why these additional meds were
prescribed. Thank you.

THE COURT: All right.

MS. LESKANIC: Ma? it pleasé the court, I guess
ﬁhere are two issues, Your Honor. |

First is the condition that he was in during the

time of the buy in 2014. He has testified to the court what
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he was taking. Those are antidepressant medications. There
are probably folks on the jury or in the courtroom thatvare

on antidepressants as well. That information is not

-relevant, number one. If it is relevant, the prejudicial

effect is greatly outweighed by any probative value. The
whole intent it seems is just to confuse the jury and get
them to think that he's some kind of mental patient because
he takes anxiety pills. I don't think there has been any
teétimony or eveﬂ(the prescribed medication that he has
testified to taking would make any of this relevant, but it

would just confuse the issues and confuse the jury, so we

would ask that he not be able to go into that.

As far as the China case, I don't have a copy of
it, but I believe Mr. Brannon stated that the trial court
makes a determination of whether or not a witness is
competent to testify. |

So that brings us to yestefday's testimony and
today. He testified on the stand. Your Honor has had ample
opportunity, not only to hear his testimony during the
direct and cross-examination, but also to cbnduct your own
independent questions, and I trust that Your Honor has made
a decision as to his competency and that there i1s no reason
to delay or.éontinue this matter. Thank you. |

MR. BRANNON: Brief response?

THE COURT: Okay.
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MR. BRANNON: Your Honor, this is not a ploy.

This is an investigation into.evidence that was derived-
through direct examination. Now, it was redirect
examination, but the State's own,witﬁess identified himself
as being mentally disabled.

Your Honor, when the witnéss describes himself as
mentaliy disabled, I think I have an oﬁligation in defending
my‘ciient to go down that road as far as it goés, so this is
not a ploy to delay this trial. I simply need to cover
these bases. And to do it appropriately i need his medical
records. -

THE COURT: All right. Well, I have observed the
witnéss testify and I have heard him testify and there is no
indication to me that he's ﬁot competent to testify in the
trial of this case. o

The purpose of the overnight recess was for y'all
to do some research on the prescriptive drugs that he's

taking. And the reason I wanted that research is to

N

determine whether or not if there was sémething he was

taking at the time of this event was something that could
cause him to be confused or failed to bé able to remember
clearly or affect his judgment‘in some fashion so as to
prevent him to be able to accurately testify during the
trial of the case that it was something that happened in

November of 2014, and there is no indication that these
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drugs are of those types.
It's often allowed that when a person is
testifying about their recollection of their events they

were under the influence of alcohol; or marijuana, or some

.other drug that would perhaps cause you to have a lack of

judgment and would be unable tb clearly recollect what
occurred at a given time, then examination on that point is
allowed, but that's not the case here. He's taking --
presumably was taking some type of prescriptive drug then.
He said that he took something at night to help him sleep.
That was the Remeron.

He took an Effexor also, but that's not something
that clouded his judgment or affected his ability_to recallﬁ
It's simply something to stabilize the mood and to allow him
to actually function better than he would be able fo
function if he we#en't taking the drug. So that's the
purpose of it. -

_And so there is no indication whatsoever that I
haﬁe seen or that I have been made aware of that would
indicate that anything that Mr. Elliott was taking, if at
all at that time, Qould affect his ability to recall té
testify and be able to testify accurétely about the events
in question;

Obviously he can be‘examined and you can comment

about his ability to recall from 2014, or other reasons.he

87
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might be biased or préjgdiced in the case, but,
neverﬁheless, I don't find that his competency in this case
to be an issue and I don't fiﬁd_that his testimony.regarding
the prescriptive drugs that he waé provided would affect his
ability to.also testify competeﬁtly or be able to recall the
events occurring in November of 2014. And so for that
reason your request and motion for a contihuancenis denied.

MR. BRANNON: Thank yoﬁ, Your Honor.

When he‘retakes the witness stand will I be able
to ask him when he was diagnosed and what medications he was
taking?

THE COURT: No, as I have said yesterday, and
that's the reason I gave you all a chance to research that
overnight is to find out about it, but‘there has been
nothing that's occurred during the overnight recess
apparently that would change my mind about that.

The fact thHat he has a mental condition 1is

. apparently not something that affects his ability to

testify. It doesn't affect his competence. It doesn't

affect his recall ability,'or anything else, that I have

" been made aware of. And so simply providing the‘jury with

information about a mental condition doesn't help .them in
any way, because we don't have anybody that can testify
or —- unless you tell me that you have .someone, that could

testify that his condition would be something that would
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affect his ability to be able to testify accurately or
recall and make him incompetent and that sort of thing.

So, in other words, I think you and I woﬁld agree
that he has testified that he has a thyroid condition.
Well, that's his medical condition, but you and I, I think,
will égree that that doesn't have anything to do with his
competéncy. It wouldn't be relevant to.thé jury, because a
thyroid condition, unless you have got somé medical
testiﬁony that tells us that that affects his competency or
affects his ability in some way to be able to accurately
recall an event, it's not relevant to anything and it's just
a source of confﬁsion.and misdirection insofar as the jury
is concerned and it doesn't help in any way to decide any
fact thaf théy have to decide.

| So I say that simply because of the fact that you
ﬁave a bipolar condition does not necessarily mean that you
are not competent and cannot testify accurately. And, you
know, you have seen and heard him today -- or yesterday.

I presume some officer is going to testify about
their interaction? |

MS. LESKANIC: Yes, sir, Your Honor.

THE COURT: Are going to testify about their
interactions with him back in June of 2014 -= or excuse me,
November of 2014. B2And, you know, if there is some evidence

that you have that would indicate at that time that he
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wésn’t competent, or he was acting crazy, or whatever you
want to say about him, then, you know, I'll hear you on it,
but right now T think the introduction of that type of
evidence or examination of the witness about those tyées of

conditions is simply something which is more prejudicial -

than it is probative and so I sustain the State's objection

to it yesterday.

And that testimony.wasn't elicited by the
prosecutor. That was simply something that the witness
testified to.

MR. BRANNON: I -- I understand that. And, again,
I gon't think that Kim or the law enforcement withheld any
information.

THE COURT: I know yoﬁ -- I know you are not
suggesting that. I'm just saying but in fairness he
volunteered thét information. He stated it. It was not in
response to a guestion by the prosecutor.

It's a different thing if the.prosecutor brings.
thése things out, then clearly you have got a right to go
into -- if she's got a right to go into it, you have got a
right to go into it, but she didn't elicit that. He simply
volunteered that. It was not responsivé and that's why she
objected to it, and I do find it's more prejudicial than
probative. It doesn't help the jury deéide anything, at

least so for as I can tell at. this point.
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MR. BRANNON: .I understand the court's ruling.

\Then do we even put him back on the witness stand in the

presence of the jury?

THE COURT: Yeah, we'll put him back up there to
see if you have any other questions.of him, becauée she did
bring out some édditional matters on redirect, I think, but
you may not. If all you wanted to ask him about was that,
then you can just simply say "I.don‘t have any further
questions, " but, yes, he -- where is he?

MS. LESKANIC: He's in our office, Your Héhor{
I'll get him.

' THE COURT: But he was on the stand, so he will
have to be étep back on.

MR. BRANNON: Thank you, Your Honor.

THE COURT: Mr. Biannon, I £hink you did -- if I'm
not mistaken, you did inquire of the witness as to whether
or not he was~usin§ any illegal sﬁbstances on that day:
Have. you not already asked him about that?

MR. BRANNCN: I did, and she objected and you

~sustained. it.

'THE COURT: About the use of illegal substances?

Mﬁ. BRANNON: Yes, sir.

THE COURT: I don't think I would have sustained
that objection. Clearly that's -- that's relevant if it's

something that would affect his ability to recall, or
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judgment; and that sort of thing, but that's the reason I

said alcohol, marijuana, illegal drugs, or whatever,

that that's not -- that's not precluded.
The prescribed drugs for mental -- for a condition
is -- I have sustained that objection.

I know the Remeron and the Effexor, I sustained

that objection, because that's more prejudicial than

probative, but if he was using marijuana that day, or taking'

Percocet, or was drunk, then obviously that's allowed.
. MR. BRANNON: Thank you. |
THE COURT: Anyway, he's on the stand.
Bring the jury back, please.
(The following takes place in the presence of the
jury panel).
THE COURT: Good morning, ladies and gentlemen.
- As you know when we recessed yesterday Mr. Elliott

was on the stand and we interrupted that testimony.in order

to take a witness who could not be available today and so we

did that and then when we recessed.

Mr. Elliott will resume his seat on the witness
stand and we will continue with aﬁy further examinatipn,
should there bé any. |

-(Whereupon, Mr. Anthony Elliott re-took the -
witness stand) |

'THE COURT: You are still under oath, of course.
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THE WITNESS: Yes, sir.
THE COURT: All right, Mr. Brannon?
MR. BRANNON : Thank.you.
RECROSS EXAMINATION BY MR. BRANNON :
Q. Mr. Elliott, I just have a couplé oflquestions and then
I'll be done.
You signed a contract with the sheriff's department, is

that corréct, toc be a confidential informant? Is that

correct?

A, Yes.

Q Is that thercontract?
A Yes.

Q. I'm sorry, it is?

A Yes.

MR. BRANNON: Move to admit.

MS. LESKANIC: No objection.

THE COURT: It's admitted.

(Confidential Informant Contract marked and
entered into evidence as Defendant's Exhibit No. 1)

BY MR. BRANNON:

Q. And you_ﬁere paid $60 for your services, is that
éorrect?

A. .Yes.

Q; Is thié the document that verifies the payment of the

$607

93




94

\_/5

10

11

12

13

14

15

16

17
18
19
20

21

22

23

24

25

115

A. Yes.
0. And your signature is down there at the bottom right
there, is that correct?
A, Yes.
Q. Okay. 4

MR. BRANNOﬁ: Move to admit.

MS. LESKANIC: No objection.

THE COU?T: It's admitted.

(Voucher marked and entered ihto evidence as
Defendant's‘Exhibit No. 2)
BY MS. LESKANIC:
Q. Mr. Elliott, on November 26th, 2014,‘wefe you using any

illegal drugs?
A. No.
Q. Thank you.

MR.. BRANNON: Nothing further.

MS. LESKANIC: Nothing further Your Honor.

THE COURT: You may step down. |

MS. LESKANIC: The State calls sergeant Brandon
Gardner.

'SERGEANT BRANDON GARDNER, h;ving beeh first duly
sworn, testified as follows:

MS. LESKANIC: May it please the‘court?

THE COURT: Yes, ma'am.
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DIRECT EXAMINATION BY MS. LESKANIC:

Q. Could you please state your name to the ladies and
gentlemén of‘the jur??

A. Yes, ma'am, I'm Brandon Gardner.

Q And where are you employed?

A. . At the Cherdﬁee County Sheriff's Office.

Q And what is ybur current rank?

A i'm currently a sergeant.

Q. and how long have you been employed with the sheriff's

.department?

A. Since January of 2009.

Q. And what diffe;ent poéitions have you held with the
sheriff's department since January of 20097

A. I started off at the sheriff's office on road patrol.

I remained on road patrol as a deputy up until -around

. February of 2012, and then I went to the Special

Investigation Division, which is our main responsibility is
investigating illegal narcotics. And I got moved or made
the rank of a sergeant at the end of 2012. I can't remember
the exact month, but it was at the end of 2012.

Q. ‘Can yo& explain a litﬁle bit_about the differences in
your duties‘when you were a road deputy and then-once'you
were moved to Special Ihvestigation, and specifically a
narcotics officer?'

A. Yes, ma'am. Road patrol, road deputies, their main
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{h\ 1 responsibility is to ride in our community, in our county,
2 and to answer 911 calls, to investigate suspicious
3 activities, to enforce speeding, criminal complainfs of that
4 naturé, but mainly to answer 911 calls.
5 Special Investigation are -- as being a narcotics
6 -bégent, our main resbonsibility is to investigate illegal.
7 . narcotics. And, you know, we also -have to inveétigate other
8 crimes, such as prostitution, underaged altohol buys, or
9 underaged drinking problems, EBT fraud, but our main
10 responsibiiity revolves around investigating illegal
11 narcotics through different techniques and investigatidn.
12 Q. Okay. So back in November when this occurred in 2014,
9
(jj 13 you were working with the Special Investigations Unit in
14 narcotics? | | |
15 A.  That's correct. i
16 Q. And what were you doing that day?
17 A. That day myself ‘and my Lieutenant Ronnie Painter -- I
18 doﬁ't recall if we had planned to meet with one of his
19 informants ‘that day,.or'that day We had come to_work after
20 speaking with him we determined that we were going to use
21 the undercover operative in efforts to make purchases éf
22 illegal narcotics.
23 Q. All right. Can you explain a little bit to the jury
24 about what an undercover operative is and also why yoﬁ use
{;) - 25 undercover operatives?
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A. Undercover operatives are crucial in helping us

. investigate i1llegal narcotics. As you know, in our county,

it's a small county, we work in a small division and it's
tough for us as law enforcement to purchase illegal
narcotics. Has it been doﬁe? Yeah, it has been. Through
the use of other agencies, other law enforcement, you know,
we might get someone from out of the county to coﬁe in to
make purchases. It's small. It's happened a few times.
One thing, as -- as the drug world, -so to speak, has
evolved,‘it’s tough. It's not necessarily people standihg

out on the corner selling drugs any more. A lot of times

.they deal with individuals that they have known, have seen

before, their buddies may know so they can somewhat trust
them. So sometimes we have to - insﬁead of using law
enfofcement we have to use civilians,_so to speak.

And undercover operatives, they are‘gained.from,Ayou
know, wvarious ways. One way is, you know, it can be sbmeone
who has had a drug problem in the past and for some reason
or other they want to do some good and help us clean up the
drug problem, so they contact us. |

It can be someone that we have arrested, as far as
illegal‘narcotics, and, you know, during our inveetigation
and interviewing them they explain to us that they Qant to
coeperate and lead us in the investiéations of capturing or

arresting the person who give them the drugs or distributed
e
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the drugs to them.

It's on a weekly conversation on how that has gone.
about with the court propeedings, you know, an agreement
with the solicitor's office and with'us to lessen their
charges. 1In essence, it's just to help us move up the
ladderiand hopefully éut off the head of the snake, so to’
speak, and get the person that's responsible for
distributing drugs in ocur county.

Q. And what do you mean by moving up the ladder? Who
might you arrest and.then what do you try to éet from that
person, if ydu are going to use them as an‘operative?

A. We try to get the main people who are responsible for
distributing drugs in our county, you know, and with us
investigating illegél narcotics;, using undercover oﬁerativés
fo make purchases, that furthers our investigatioﬁ.

You know, it's -- you know, during -- when we are using
an undercover operatives we are not targeting one person.
You know, we are allowing the undercover operatives to
purchase from é large amount of people. By large, 1 mean,
you know, it may be only that person can bﬁy from five
people, or they can buy from thirty péople. That wayVWHen
we complete that operation we interview them and try to
figure out, you know, whd they are getting their supplies
from, how they are doing it.

And it's different from every drug. You know, meth, we
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may be able to run it back all the way up to different
states, even different countries. Cocaine is the same way.
And a lot of times when we deal with synthetic marijuana or
pills, we can run it back up just to who in our county is.A
getting prescriptions filled or selling from them or how
they are obtaining those illegal substances to sell.

0. And did you meet with Anthony Elliott about being an
undercover operative? |

A. Oh, yes, ma'am, we -- we met.with him. The first time
I had met with him was on that date. I'm sorry, I believe
it was November the 26th, that da&.

Q. Okay. And what was your conversation with him? What
was the agreement with Mr. Elliott?
A.. I don't recéll how Lieutenant Painter received tﬂe
phone call. He ‘just explained to me we were going to pick
up Mr. Elliott that day. He was signed up, so to speak. He
filled out the application or the paperwork being an
undercover operative-unaer the advisement of Lieutenant
Painter, so I -- I was there present in the room.. There are
several questions that we read and discuss that are on that
packet. | |

Q. Okay. And Defense Exhibit 1 that Mr. Brénnon put in,
will you take a look at that and tell me if that's the
agreemént that you are referring to?

A. Yes, ma'am, it is.
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Q. All right. And what was your agreement with Mr. .
Anthony? If you can review that document and explain to the
jury what the process is when you sign someone up.

A. Yes, ma'am. Would you like for me to read the whole

first page to them, or just --

Q. That would be fine. I can put it up on the screen if

_you.want to step down and that way they can read aiong with

you.

(Witness off the witness stand)
BY Mé. LESKANIC:
Q. ~Can you read that, Sergeant Gardner?

MS. LESKANIC: I also have another copy, Mr.
Brannon. Do you‘have any objection to him readiﬁg?

MR. BRANNON: No.
A. So when we bring someone in that are wanting to
cooperate with us, aﬁd liké I mentioned, it may be due to we
haye arre;ted him for a charge and they wish to cooperate
and lead us to whoever they are purchasing their drugé from,
or it may be someone who just wants to help us for whatever
reason to help us rid the drugs in our county. And we sit
down and we review their criminal history. We also reyiew
any pending information we may havevén them, cases they have
been involvéd in with our county, and then we -- we have
them sit down and the —-- let me get my terminology correct.

THE COURT: Excuse me, let me stop just a minute.
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If he has a copy he can testify from the stand.

MS. LESKANIC: Yes, sir, Your Honor.

(Witness back on the.witness stand)..
A. We get them to -- Lieutenant Painter on this day read
everything with Mr. Elligtt beside him and I was sitting at
thé same tabie as well.

It says the undersigned cooperating
individual/confidential informant agrees to the following:

Not to violate criminal laws in furtherance of
gathering information or providing service to the sheriff's
office. Any violation or misconduct will be reported
immediately. |

That you have no official status, implied or otherwise,
as an agent or employee of'the sher;ff's office.

The information that you provide may be used in
criminal proceedings and that you may be called upon to
testify to such information in a court of law and although
the sheriff's office will use all lawful means to protect
your confidentiality, it's not guaranteed.

You are advised that it is a state offense to threaten,
harass, or mislead anyone who provides information about a
crime. If you experience anything of ﬁhis nature, as a

result of your céoperation with the sheriff's office, that

*you will ‘contact your controlling agent immediately.

You do hereby knowingly, intelligently, and voluntarily
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agree to cooperate wiﬁh the sheriff's office in
investiéations and do not hold the Cherokee County .Sheriff's
Office liable for any reason. You do agree to cooperate
with the Cherokee County Sheriff's_Office'of your own free
will and witﬁout compulsion, or persuasion by any person or
persons whomsoevef. |
You do hereby khowingly, intelligently, and voluntarily

assume any and all risks associated with this participation.
Further, you hereby waive any and all claims and release the
sheriff's office, its officials, its officers,
representatiyes, employees, and/or agents from any liability
for any injuries, damages, losses, orlexpenses that may be
caused by or arise from your participation pursﬁant to this
agreement. | |

| You have read and understbod those coﬁditions regarding
my conduct as a Cherokee County Sheriff's Office cooperating
individual/confidential informént:

~ And then. we have them date and sign and,initial‘to the
left that we read each paragraph to them.

and then the. next paée it just -- théir current

information. You know, their address, their name, phone
number, date of birth, identifying characteristics.-

'And then we héve a reason- for cooperating. And Mr.

Elliott's on this date the reason he was willing to

cooperate was for money. It was not because he had been
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- charged for anything and was trying to cooperate or lessen

his charge.

Q. Let me stop you right there for the reason for

cooperating. Is it usually one or the other, or are there
different things? What things would you write in that spot?
A, Yes, ma'am. Since I have been in narcotics the only

two reasons that we have for cooperating is for money or for

charges. -
Q. And what do you mean for charges?
A. And what I mean by charges'is just if we had arrested

an individual for possession of marijuana and he wanted to
léad.us to who he was receiving his_mérijuana from,‘we would
just write charges and then -- in parenthesis, or‘sometimes
they just put he was chargéd Qith marijpana. |

And then down atlthe bottom we expléin who the
arresting officer was, whether it be’in our county or
another county, and the date of the arrest and write the
details of how that arrest came.

Q. And there is nothing in that link on this case. 1Is

_that because he was not working off charges? He was being

paid?

AL That's correct.

And then it has down, you know, he was arrested, if he

went to jail, if he posted a bond.

Continuing to the next page we have is subject on
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~

probation or parole. You know, if they are on probation, we

have to contact the probaﬁion officer.

Q What was the énswer with Mr. Elliott? 

A The answer was no.

Q. Okay.

A And then it says cfiminal record, if any, attached.
He has photograph attached? Yes.

Does this individual agree to notify agent of any

- future arrest. Yes.

And along with this packet we -- for our records we
fingerprint the informant and those documents are attached
and kept in a filing cabinet that's secured in Lieutenant
Painter's office.

Is thié iﬁdividual now, or a past drug user? And we
explain to them that, you know, this is for our records and
we are not gQing to charge them or hold them accountable,
or, you know, in a court of law for anything that they
answer here, ahd he did admit to us that he was a user.

Types of crimes individual is specifically

knowledgeable in? He was in meth, pills, and crack, and

marijuana.

Q. What does that mean? Can you explain that question and
answer?

A. Yes, ma'am. Thét -~ you know, when we -- when we

interview them we ask them if they are a past user or
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seller, or anything of that nature, and he admitted to us
that he had used before. He admitted -- and I -- I don't
recall if he admitted to using crack cocaine before, but I
do recall him admitting thatlhe had used meth, pills, and‘
marijuana before.

He explaiﬁed to us how he wés knowledgeable on crack
and he had seen crack and stuff of that nature and I don't
recall if he mentioned he had used crack before, but he did
mention he had used the other three drugs before. |
Q. And why is that important for an undercover operative
to be knowledgeable in those drugs? |
A. | It's really important because what will happen is once
we begin a relationship with an informant, you know,'a-lot
of times we will interview them and we will see if we can
prove any credibility of things they tell ﬁs about certain
drugs. Andvthen we Qill -—- not always. Mos£ of the time.

The first few things we do is is with the camera, you
know, to see if they tell us they know what pills look like,
if they know what marijuana looks like, meth. You know, we

!
take_their word for it, but then we watch then. You knoQ,
if'ﬁhey bring us back pills, marijuaﬁa.and stuff, it kind
of -- it gains their credibility for us. You know, it may
not be through a camera. It may be through us visually
trying to watch them go to a house where they say .crack is

being sold at and to show how knowledgeable they are in that
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particular drug. And then later on in some investigations
we execute search warrants based on all their knowledge and

how we can show their credibility.

Q. Okay. Then you can continue with the agreement,
please:
A.  Anticipated level of arrest on information provided..

You know, through the information that myself and
Lieutenant Painter talked with this gentleman about todéy,
we anticipate he may be able to get us some trafficking
offenseé, PWID, street pushers, as well as uSers._ He
mentioned that he was knowledgeable of Cherokee County,
Spartanburg County, and Cleveland County, and all that means
is that he mentioned individuél§ in all thfee of those
counties he beliéved were involved in illegal narcotics.

Doés the solicitor or representative”or any other
agency object to using this individual as a CI, and the
answer was no by Lieutenant Painter. |

As the individual admitted or is there any iﬁdication
that this individual has ever been a CI for any other police
officer or government agency in the past, and he answered
yes. The reason-we ask him that is if they have cooperated
before and -- youvknow, if they Have cooperated in
California, or as close as Gaffney city, you know, we try to
contact that officer and see how theirvrelationship was and

see 1f the information he provided to that law enforcement




10

11

12

13

14

15.

16

17

18

19

20

21

22

23

24

25

SERGEANT BRANDON GARDNER - DIRECT BY MS. LESKANIC ’ 1197

agency. There ‘was no other>vital information that was noted
by Lieutenant Painter.

And then at the bottom, I don't know if you can see, we
have assigned him a number and that number, it's a made up
number. All that num?er means 1s -- 1t's been blacked out
there, is because thét's where we put on the records that we
have to turn iniBEST bags and stuff with -- ﬁo_try to
protect their confidentiality: So it's just a number so
they don't have to sigﬁ a BEST bag, which fhe SLED agent
discussed yesterday. We put that number instead of héving
them sign, so when defendants get their Rule Five or motion
of discovery they cén't identify who we used in the case.

And then we have them sign, as well as their
controlling officer sign, just that‘everything was correét
and has he reviewed all the papers or everything just -

Q. All right. And going back to the assigned number, why

is that important in cases‘like this to protect their

confidéntiality?

A. It's important. We -- when we are doing undercover

"operative buys we are not necessarily going to target one

‘person. You know, we may have one informant. We may have

fi&e informants. Of course, they don't know about each
other, and during the same time they are making purchases
from us. And, you know, we may be using one informant one

day, one the next day, or in the same day at different times

v
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and we are allowing them to purchase from who they know is

involved in illegal narcotics. And, you know, so sometimes

we have to wait six months. Sometimes we have to wait a
month. Sometimes we have to wait two months for them to
kind of lead us to whoever they know is diétribuﬁing illegal
narcotics. Andbonce that's done, we mightvhave fifteen
people. We might have as much as sixty people, and we
decide, okay, we don't have any informant that's doing
undercover purchases at this time, s0 we are going to do
what we ‘call a roundup and what individuals in our county
One day we go out there and we arrest all
those individuals. Some pgople.call it a sweep, So to

' and so that's the reason we have to keep their

speak,

secrecy. I mean, it is a -- there is danger involved in

purchasing illegal narcotics. You know, we have had --

MR. BRANNON: Objeét to relevance, YourlHonor.
THE COURT: Sustained.,
BY MS. LESKANIC:

Q. Okay. I wouldilike -

Let me ask you. Do you typically make an arrest
immediately'fdllowing one of these controlled buys? Do YOu
arrest the suspect right then when the informant comes back
with drugs and a video?

A. I don't recall one time in my five years that we have

used a camera to make a purchase of narcotics and went back
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that day or the day after and made an arrest.
Q. | And what would happen if you did make the arrest that
day?

A. We would put our confidential informant in danger of

his confidentiality being revealed and for individuals, and

specifically the defendant; knowing who our informant was to
make the purchase. “
Q. Okay. So that is -- is that the purpose of the --
MR. BRANNON: Objection to relevance.
THE COURT: Let me see y'all just a minute.
(Whereupon, the lawyers approached the bench for
an off-the-record discuséion).

THE COURT: Sustained.

BY MS. LESKANIC:

Q. Sergeant Gardner, during your time in law enforcement,

and specifically narcotics, have you had occasion to deal

-with pecple who were under the influence of drugs or

alcohol?

A, Yes, ma'am.

0. All right. Approximately how many times?

A. I venture to say at least once every two weeks.
Q. Okay. -And that's once every two weeks since you

started back in 20097
A. "Yes, ma'am, that's correct.

0. Now, you met with Mr. Elliott on the day of this
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purchase, correct?

A. That's correct.

Q. Did he.appear to you to be under the influence of
anything?

A. No, ma'am.

Q. And would you have let him work if he did?

A. No, ma'am, we wouldn't have.

Q. Qkay. All right.

Now, specifically going to November 26th of»2014, do
you recall how you and Lieutenant Painter met up with Mr.
A. Yes, ma'am. We -- we both drove —: I rode with
Lieutenant Painter and we went to a location near Mr.
Elliott's house aﬁd pibkéd him up and brought him back to
our office, which is at the sheriff's offiee.

Q. And then what happened once you arrived at the
sheriff's office? |

A. We spoke with hiﬁ briefly about individuals that he
knew or people he knew who were involved in illegal
narcotics. We had him £ill out the packet we discussed
earlier. |

We weht to make an undercovef purchase of another
suspeét not .involved in this case; completed that operation.
We viewed the video and then we decided to conduct another‘

operation, which would be this investigétion today.




m
N

o

10
11
12

13

15
16
17
18
19
20
21
22
23
24

25

SERGEANT BRANDON GARDNER - DIRECT BY MS. LESKANIC 11;1

Q. And what is the fFirst thing that you did before you go
out in the operation with an informant?

A. Typically'we will get thém to make a phohe call, text
message. In the past we have use& Facebook to cbntact
whoever they believéd that théy are going to bevmeeting with
or bringing the drugs.

On this daté Mr. Elliott didn't know the contact
information for anyone at the residence we went to. He
explained to us that he knew an individual named Luke. We
had been made aware that Luke was selling illegal narcotics
from that addresé. He explained to us that he believed that
the defendant was responsible for other narcotics, but -- he
would possibly be able to go to Luke a couple times and
maybe get introduce& to Mr. Cole.

So we searched him. Typically if I'm respdnsible for
that operation I'll do the 'searching. You know, we search
from making them take their shoes and socks off, go through
their pockets, to shaking their pants; to lifting up their

shirt, if it's a male, to make sure they are not concealing

anything, and then ‘they are provided money. We document

- that money and then they are taken with us to conduct the

operation.
Q. Specifically with Mr. Elliott, was he searched before
he was going out to River Drive?

A. He was searched. And after the informant or undercover
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L
operative, after they are searched they don't leave our
sight. We don't let them go to the bathroom. We don't let
them run around the sheriff's office. You know, as soon as

they are searched, you know, they stay with us until they

- are sent out for the operation.

Q. All right. And is that photographed or videotaped?

A. We can't -- we.don't video ﬁs.searching whoever is
cooperating with us. One reason is that if an individual is
cocperating with mé, we try to hide their cqnfidentiality.

You know, we don't -- we try to make them stay clear,

‘pointing the video at their selves or getting in front of a

window or in front of a mirror so theii reflection may show
who 1s cooperating. So when we are searching them, we don't
take the video and video another officer searching them

because, of course, that would reveal their -- who they are.

And so when a defendant, it is possible for them to get that

video and then they can show others they're involved with,
who their informant is, which would probably hinder our --

MR. BRANNON: bbjection.

THE COURT: Sustained.

MR. BRANNON: Thank you.

MS. LESKANIC: May we approach, Your Hoﬁor?

THE COURT: Yes.

(Whereupon, the lawyers approached the bench for

an off-the-record discussion)
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BY MS. LESKANIC:
Q. Sergeant Gardner, after you Searchéd'Mr. Elliott, what
is the next step that you do?

A. We will -- after we search them -- before we search

‘them we go over ‘how to use that particular device, whatever

we are using that day. Then we search'them and'then we want
to make a copy.of the money that we are using for that
purchase.

Q. All right. The device that you were using that day,

can you explain that to the jury?

1

" A. That device, it is a key fob. When we -- you can pull

off one end of it. We cut the device on,‘we put it in
recording and we lock it. Once we have -locked that device,
most -- anybody who has not had experience with that device

wouldn't know how to cut it off. So it can't be tampered

with by whoever is using it, you know. And if it is

tampered with, once they get back and we watch the video
footage, we can determine if it has been tampered with at
all. I meén, in this case it had not been tampered with.

It had remained on from the start to the finish.

Q. Okay. So you go over the device with him. You search
him. And then how did you determine where you were going to
go that day?

A, He had actually -- we hadn't contacted anyone at that

residence where they incident took place. He said that he
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believed or had knowledge that he thought drugs were being
sold at thét residence and he felt like he could purchase -
Suboxone or pills from that residence and we dropped him off
near there and he walked to the incident location.

0. Okay. And where did you park and let him out and who

was with you?

A. Lieutenant Peinter, we were riding in his vehicle. We
went down -- I'm not sure if we went down Cherokee Avenue or
Beech Street and come up oniMadison, but we evehtually ended»
up behind East Gaffney Church and kind of in between Eest
Gaffney and Hamricks. Iﬁ was in the area back in there.

I'm not sure which one we were directly behind, but we were
behind those twe locations when we dropped Mr. Elliott of .
Q. And once you drepped him off, do you have continued

contact with him?

A. Not on this particular occasion we did not..
Q. Okay. Do you know what area he went to?
A. Yes, ma'am, he had told us he was going to Jeff Cole's

scrap yard and we are familiar where that is at and --

‘ 0. What is the address or what is the road that tha;'s on?
A. It's River Drive.
Q. Is that here in Cherokee County?
A. Yes, ma'em, it's at the intersection of Cherokee Avenge

and River Drive. There is a trailer there with a scrap yard

behind it.
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Q. And what did you and Lieutenant Painter do after

dropping off Mr. Elliott?

A. We -- we stayed behind those two buildings there and

115

I mean, it's what we discussed before why it's difficult for

law enforcement to make a purchase in a county of our size.

Also people involved in illegal narcotics know our vehicles,

even though they are unmarked, so we stayed behind those two

locations,; because we were in a vehicle that's well known as
being a narcotics_vehiclé, so no one could see it.
Q. ~ And then did he return to your vehicle?
A. Yes, maﬁém, he did. /
Q. All right. What did he bring with him when he
returned?
At He brought back a cellophéne pack, a plastic bag
containing three pills; ‘the key fob, which is the camera;
and a $5 bill.
Q. Qkay.
A. Or I believe it was $5. I'm not sure if it was five
onés or a $5 bill, but it was $5.

MS. LESKANIC: May I approach the witness, Your
Hoﬁor?

THE COURT: You may.

MS. LESKANIC: Thank you.
BY MS. LESKANIC:
QL +First I'm going to show you State's Exhibit 2. Can you
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tell me if you recognize that?

A. Yes, ma'am.

Q. And what is that? \

A. It is a BEST bag that appears to be completed by me.
Q. Okay. - |

A. And fwo and a half white pills.

Q. . And are those pills that were returned to.you by Mr.
Elliott back on November 26th of 20142
A. It appeared to be the pills, one hélf missing, which
the SLED agent described as she had took for testing, but it
appears to be the same. | |
Q. Okay. And what did you do with the pills once you
received them from Mr. Elliott?
A. I would -- you know, we keep the pills in our
possession. So when he handed them to me I hold onto them.
We go back to thé office. We complete a BEST bag. A
BEST bag is -- it's a sealea plastic bag. Once it's sealed,
if it's tampered with or taken back off, they cén de£ermine
it had been tampered with.
So we fill out a sheet of paper thét goes inside the
BEST bag and that sheet of paper, it just -- it gives the
case number, the incident locatiQn,‘the suspect information,
and a descriptionvof what we are putting inside the Eag.
You know, piils, meth, heroin, anythidg like that we

describe it. We put that paper inside this BEST bag along
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with the illegal substance and %hen we seal it and then we
also complete a chain of‘custody form. And all that shows
is what took place; you know, where the incident location
was and who had touched the drugs before théy get placed in
oﬁrfevidence vault.

On this pa;ticular incident no one else had'possession
of the drugs. You know, it's simply my =-- youlknow, I
signed that I put them in our evidence drop box. And what
that is is it's inside the back of the sheriff's office and
there is a door that stays locked énd I only believe»threel
people at the sheriff's office have a key to it. I know
it's -- I think thebsheriff and there is two evidence
custodians, but that door is always locked, unless one‘of
them are in there for some reason, but there is a small --
it's in the wall. There is a small flat metal flap. I.meaﬂ
you can't stick your arm up in it, but it's just wide enough
to stick paperwork or evidence in. I slipped it in there
and then it was taken by one of the evidence custodians at
SLED. / |
Q. All right. So did yéu seal it in the BEST.bag the day
Ehai you received it from Mr. Elliott?
A, I did. . I believe it was sealed less than two hours
after the incident took place. If I can -- yes, ma'am, it

was sealed that day within two hours of when the incident

took place. L
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0. And then you placed it in the drop box, secured it at
the sheriff's department when? ¥

A. That day.

Q. The same day?
A. Yes, ma'am.
Q. Now, you gave Mr. Elliott $20 to make the purchase, is

that correct?
A, That's correct.
Q. All right. 1I'm going to show you State's Exhibit 8 and

tell me if you recognize that?

A. Yes, ma'am.
Q. And what is that?
A. It is a fund expenditure voucher that we complete

14

anytime we distribute monéy for any purpose.

Q. Okay. And does that -- what does that show or
document?
A. It documents, youAknow; our accountability of what we

‘.

spend money for, so it's got a case number.A Caée name, we
simply put the suspect's name. The location. The officer
signed was me. And we put that CRI number that was
mentioned before on the wall. It's got several places we
can check. The expenditﬁre type, this one was evidence |
purchaséd listed out like we do'a check, write it. So it's
$20. And details, we expiain whét the money was used for,

and it says "money given to CRI for purchase of pills on
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camera."
Q. So that's the 20 ~- that evidences the $20 that you

gave Mr. Elliott to make a purchase?

A. Yes, ma'am.
0. Okay.
A. And then it's signed by myself and Lieutenant Painter.

MS. LESKANIC: Your Honor, at this time I would
offer State's Exhibit 8.

MR. BRANNON: Without objectién, Your Honor.

THE COURT: It's admitted.

(Whereupon, State's Exhibit No. 8 was entered into
the record as evidence).
BY.MS. LESKANIC:
0. Now I would like to show you State's Exhibit 9, if you
caﬁ tell me Qhat that is?
A. It's the same form that I mentioned before, except the
expenditure type, it's just a box that wasléreated for

return, which is the $5 he returned to me after the

purchase.
Q. Okay. So that is showing what?
A. It's typically completed in red. And the reason it's

just a copy of it is that it shows that he broughtﬂback $5

" and we document the $5 was returned.

Q. Okay.
!

MS. LESKANIC: At this time I would offer Staté's
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Exhibit 9 for admission.

MR. BRANNON: Without objection, Your Honor.

THE COURT: It's admitted.

(Whereupon, State's Exhibit No. 9 was entered into
the record as evidence)
BY MS. LESKANIC:
Q. Were you able ﬁo watch the video, State's Exhibit 1 in
this case? ’
A. I was.
Q. All right. And did you recognize’tﬁe individual in the
driver's seat of that truck?.

A. I did.

Q. And who was that individual?

A. :Jéff ColeT

Q. Db you see him in the courtroom today?

‘A. Yes, ma'am.

Q. An could you please:identify him for the court?

A. Yes, ma'am, he's s;tting to the right of-Mr. Brannon

with the yellow shirt.
Q. That's all I have. If'YOu would please answer any
questions for Mr. Brénnon.-

THE COURT: Hold on. Before we do that I have got
something I need to address. Let me ask the jury to please

go to your jury room. Don't discuss the case yet.' I'll

bring you back shortly..
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Q. Sergeant, how are you doing today?
A. All right, sir.
Q. Good.

that contract or guestionnaire that you went over with Mr.
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(The following takes place outside the presence of

THE COURT: You can step down from the stand.

We are goihg to take ten minutes;

MR. BRANNON: Thank you, Your Honor.

(Whereupon, proceedings were receséed)

kWhereupon, proceedings were reconvened)

THE éOURT: All right, briné the jury in, please.

(The following takes place in the presence of the
jury.panel)

THE COURT: All right, the jury is present.

Mr. Brannon?

MR. BRANNON: May it please the court?

CROSS EXAMINATION BY MR. BRANNON:

MR. BRANNON: Approach the witness, Your Honor?
THE COURT: You may.
BY MR. BRANNON:

Q. I'm showing you what I marked as Defense 1. That's

Elliott, right?
A. Yes, sir.

Q. Okay. -Can you turn to that page where the reason that
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he's working?
/ .
“Yes, sir.
And it says "money" right?
That's correct..

Who wrote that in?

> o0 » O >

Lieutenant Painter.
Q. Okay. Now, do you have any rules or -- I mean, are

there a list of words that you can use to write in there?

A. There 1is.

Q. There is?

A, Yes.

Q. Okay. Well, does that list of words include "I want to

ciean up the drug problem in Cherokee County?"

A. No, sir, it does not.

Q. So you canvonly write "money" or "charges"? That's all
you can put in there?

A. That;s typically all we write on these.

Q. Okay. i understand that's typically all you write, but

I'm asking you are you limited as to what YOu can put in

there?
A. Not limited, no, sir.
Q. Okay. So you could have written in there what‘he said

was "I want to clean up the drug problem in Cherokee
County," right?

A. We could have.
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Q. You could have, but you chose not to, right?

A. Because that's not the way we fill out the paper.
Q. And you did, in fact, pay him $60 for his work,
correct? | |

A. We did, yes.

Q. Okay. All right.

Now, what has been marked as State's Exhibit 8, this is

A. Yes) sir, it is.

Q. Okay. Now, why did you f£ill that out éfter the alleged
buy instead of before the alleged buy?

A. We would have filled it out before the alleged buy.

Q. I thdught you would have, and I thought that's what you
tesfified té, but my recollection is that he told you he was
goiﬁg to buy from Luke. He was going to buy from Luke.

And, in fact, when he walked up to my client in the truck he
first said "Luke. Where is Luke? Is Luke in the house?"

A. That's correct.

Q. Bpt before, before, I mean, ybu are still at the police
department or the sheriff's department and you are aliegedly
filling out a piece of paper an& you write my client's name?
A. Yes. I cén explain why.

Q. Well, but isn't‘it true thét he was gding to buy from
Luke? |

A. That's true. We thought he would be able to purchase
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from Luke, that's correct.
Q. Thank you.

Would you like for me to explain?

A.

Q. No, you have answered my question.

"A. All right.

Q.  Okay. Now, I understand that there are reasons why you

would not want to videotape a énitch‘s face or any .
identifying marks or. tattoos or scaré. I understand that,
but you have testified, and as has Mr. Elliott, that you
searched him, correct?

A. That5s correct. '

Q. Okay. Well, what did you find?

A. I don't tecall. _I mean,‘nothing illegal, or we would

have been --

Q. I understand that, but did ydu find a driver's license?
A. I can't recall.
Q. Well, but you have written everything else down. Why

don't I know what he had when you searched him?

A. We don't typically write down what they had in their
possession.

Q. Okay. Well, then tell me whatéver -- I mean, tﬁen
would you agree.Qith me that he probably had something, you
just didn't write it down? |

A. He may not have had anyfhing.

Q. Okay.
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A. But if he did have something, we would -- if he had a
wallet with an ID, we would not have wrote it down.

Q. Well, where would you have kept that while he was going

‘with you to create crime? Where would you have kept that?

A. Their property stays on a center table in our narcptics
office. |

Q. Okay. But I don't have any list of that, right?

A, You don't.

0. Okay. And you didn't -- is it -- is it possible to

videotape the search of an informant without showing

identifying marks or that person's face?

A. I don't believe so, no, sir.

0. Well; now, your snitch videotaped --

A. Yes, sir.

0. Let me rephrase. Your confidential informant made a

video and didn't show his face, didn't show his body, didn't

show anything except his left hand, and you are telling me

that a law enforcement officer for nearly ten years can't

make a video and not show his face?

A. We could not show his face;-but I don't know about
ideﬁtifying marks. He has two tattoos on his arms thatv
identify him.

Q. All right. Could you see those tattoos in the video
that he made?

A. I don't believe, no, sir.
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Q. All right. So you could make a video without showing

tattoos, right?

"A. Not get a full search like we do, no, sir.

Q. Okay. All right.
You have -- through the questions of the State,ﬂboth of
you and of Mr. Elliott, you have made it well known.that you

documented the $20 bill that you gave to Mr. Elliott?

A. Yes, sir.
Q. My understanding is that you made a copy bf it?
A. Yes, sir.
Q. Okay. Yoﬁ know what discovery is, right?
A. I ao.)
Q. Okay; Well, here is the discovery that I was provided.
A. That's correct.
Q.  What is discovery?
A.  All the evidence.
Q. It's the evidence.
Okay. I don't havé/a copy of a $20 bill nowhere.
A. Yes, sir.
Q. Guess What else I don't have?
A. I'm not sure.
Q. A copy of a $5 bill-or five one dollar bills.
A. Yes, sir.
Q.‘ But you testified you made a copy of the 20 andlyou

made a copy of whatever else --
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A. No, sir, I testified I made a copy of the $20 bill.

Q. Okay. Okay. Well, where is that copy?

A. Destroyed.
Q. Why would you do that? “
A We -- we make the copies at the time. We had a --

previously before that we sent an undercover operative out

where the defendant jerked off‘the camera that they were

‘wearing that day. We were able to --

MR. BRANNON: Object, Your Honor. This is not
responsive to my question. I asked him why ﬁe destroyed a
ﬁopy. ‘I don't need him to go into another case.

THE COURT: Well, if that's the reason he's doing

something in the future, then that's the reason. That's

. what you asked him.

MR. BRANNON: All right.

BY MR. BRANNON:

/

Q. But you are testifying about another case unrelated to
r I

this one at this point?

A. .I'm explaining why the $20 bill was destroyed.

Q. But nobody ripped the camera off or anything in this

‘case, 1s that correct?

A. No, sir, but I'm explaiﬁing why I destroyed it.
Q I just wanted to --

A. Why we made a copy.
Q

Go ahead.
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A. We -- we had an undercover operative that had a camera'
on that a defendant jerked off. We were able to detain that
defendant. It was brought to us through discussion that it

would help us if that happened again if we made a copy of

. the money they were using. That way when we approached them

~and we had them, they would have the money that we had

provided.

On that date, during that time; I would have made
copiés of the'money that they would go out to make the .
purchase.. Once everything was fine, their camera didn't get
jerked off of them, tﬁere is no reason for us to need to
approach the defendant to see if that money was in there
possession, that copy was put in the shredder and destroyed.
Q. Well -- so, in other words, you make a copy of it in
case something goes wrbng?

A. At the time we did, yes, sir.

Q. 'Okay. Well, you have seen the video in this case,
right?

A. Yes, sir.

Q.‘ Did you ever see the $20 bill come out of that man's
hands?

A. I saw it in his hand handed it to this man. I did not
. Y

see it leave his hands.

Q. You never saw it'leave his hands, right?

A. No, sir, that's correct.
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A. Yes, sir.

Q. Excuse me, the copy of the $20 bill?

A Yes, sir.

Q. You know how you could have proved that that man gave

A. I didn't see it, no, sir. .
Q. Okay. Cool.
All right. I'm going to show you what's -- it's a

4.

A. Yes, sir.

Q. Do yocu see that?
_A. I)do.

SERGEANT BRANDON GARDNER - CROSS BY MR. BRANNON 11g9

Q. You have seen the video. Did you ever see my client
hand him anything?
A. Not hand him anything, no, sir.

0. Okay. But you destroyed the $20 bill?

my client a $20 bill?

A. . (No response).

Q. Is if you had searched my client and found a $20 bill,
right? ‘

A. I don't arrest them the day after the day of the
transactioh.

Q. Okay. But you just testified you never saw him hand my

client a $20 bill and you never saw my client hand him

anything, right?

still shot from the video. It's marked as State's Exhibit
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Q. Okay. I'm going to show you another photo that is of
the same still shot enlarged. First, I just want you to

look at it and tell me if you believe that they are.the same

1

photo.
A. I do believe they are the same photo.
Q. Okay. Now, can you look -- do you see the face of the

person in the middle?
A. Yes, sir, with the ball cap on.
Q. The ball cap on.

Do you see a mustache under the nose?

A. I don't see a mustache.

Q. Okay. But do you see the nose?

A. I see a nose.

Q. The two eyes?

A. Yes.

Q. Ball cap.

A, That's correct.

Q. Okay. So do you believe that this is simply an

enlargement of this photo?

A. I do.

Q. Okay.

MR. BRANNONG: I would move to admit this photo,

Your Honor.

THE COURT: Let them see. it.

'MR. BRANNON: I have shown it to her.
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THE COURT: Okay.

MS. LESKANIC: I don't have any objection.

THE COURT: It's admitted.

(Whereupon, Photograph marked and entered into
evidence as Defendant's Exhibit No. 3) \
BY MR. BRANNON:
Q. Now, you said that after you search someone that you
never let them out of your sight,'right? You don't let them
go to the bathroom? You don't let them do anything?
A. Not before we leéve for the operation. That was my
testimony. |
Q. ' Okay. All right.‘ | !

But in this case you d;ove him to the back of the

church or Hamricks, right, and then he walked from there for

what was three or four minutes, or however long it was in

the video?

A. Right.
Q. You couldn't see him the eﬁtire time, could you?
. AL I could not.
Q. Okay. And, in fact, you couldn't see him Qhen he was

there, could you?

A. I do not.

Q. And you couldn't see him as he walked back either,
right? |

A. The majority of the way, no,.sir.
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Q. Okay. All right.
‘Now, I want to go back to this discovery that I was

provided. Do you remember completing an incident report?

A. I do.

Q. Is this it?

A. That's it.

Q. Okay. About halfway dowh,'five lines down, yoﬁ see

where it starts "Cherokee County Sheriff's Office and

equipped with an audio video camera and given instructions

- on what to do?" Do .you see that?
A. I do; yes, sir.’
Q. "Lieutenant Painter and myself dropped the undercover

operative off near the listed incident location. He/She
walked to the incident location. The recérding from the
camera déviCe is included in the case file and shows the
undercover operative exchange the money that was provided to
him or her with Jeff Cole for three pills marked block." Do

you see that?:

A. It do.
Q. It doesn't show that, though, does it?
A. It shows what I -- it shows the money being handed from

the informant towards Jeff Cole.
Q. Now —-- well, wéit a minute. "Camera included in the
case file shows the undercover operative exchange the

money." Is there any exchange?

\
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b

1O T

It appears thatkﬁhere was one.
On the video?

Yes, .sir.

Okay. Cool. All right.

Show me in here where you say anything about the

undercover operative returned to you $5.

A. It's not mentioned in that. It'"s noted on the

receipts. |
Right, but it's not in your report, right?

vA. Yes, éir, it's not.

Q0. Okay. A1l right.

Now, you gave him $20. Did you limit how much of that

20 he could spend?

A.
Q.

- A.

Q
A,
Q

No, sir.

He could have spent it all, right?

He could have. _

Okay. Did you tell him ﬂot to spend it all?
I did not.

But then you didn't write down that he didn't spend it

all in your incident report, right?

A,
Q.
A,

Q.

It's documented on the receipts.
Okay. But not in your incident report?
That's correct.

And then, again, can you show me any of those receipts

in the discovery that was provided to me by the State?
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A. I believe they are in evidence, but, no, I don't know
if it's in the discovery or not. I would have to look at
it.
Q. Okay.

MS. LESKANIC: Your Honor, may we approach?

THE COURT: Yés, ma'am.

(Whereupon, the lawyers approached the bench for
an off-the-record discussion)
BY MR. BRANNON:

Q. All right. Was this the first time that you personally

ever worked with this CI?

A. Yes, sir.

Q. Okay. Then can -- why are you the lead officer in this
case? Why didn't -- why didn't Painter take this lead role?
A. Typically there'is a lot of paperwork that goes into

one undercover operative person and what we typically do is
is if Lieutenant Painter controlled the firs£ buy, I would{
control the second buy. If Sergeanﬁ Federico'would have
been there, he would have controlled the third one. 1It's
simply to make it easier for us to follow up on éil the
paperwork that day.
Q. Okay. All right.

And where did you go pick my -- where did you go pick
the CI up atf

A. Somewhere near his house. I'm not sure exactly where
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at.

Q. Was it at his house or near his house?
A. Near hié house, I believe.

Q. Near his house. Okay. All right.

Is it against the.law to purchase prescription drugs
off the street or that you don't have a prescription for?
A, Yes. a |
Q. Okay. Is it illegal to possess prescription drugs that
you don't have a prescription for?
A. Yes.
Q. Is it illegal to possess.prescription drugs, even 1if
you have a prescription for them, when they are not in their
préscription bottle?
A. That‘s correct.
Q. Okay.. When did Mr. Elliott tell you that he was
mentally disabled?
A. Yesterday.

Q. So you didn't --

A. He didn't tell me. I heard him admit it in court.
Q. He didn't tell you before he signed up to be a snitch?
A. He wasn't asked.

MS. LESKANIC: Objection, Your Honor. I think we
have addressed this.
THE COURT: Sustained.

MS. LESKNANIC: Thank you.
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BY MR. BRANNON:

Q. I think I'm gocod. Thank you.
A. Yes, sir.

MS. LESKANIC: If it please the court?
REDIRECT EXAMINATICON BY MS. LESKANIC:

Q. Sergeant Gardner, is it your responsibility to brovide-

‘discovery to the defense attorney or is that my

responsibility?

A. It's your responsibility.

Q. And do you know what was or was not turned over to Mr.
Brannon? |
A. No, ma'am.

Q.  Okay. Let's'start and show you State's Exhibit 8. I -

want you to look at it first and then I'm going to puﬁ it up
on the screen.

Do you recognize that?
A; Yes, ma'am.
Q. All right. I'm showing you State's Exhibit é -- éould
you step down for just a moment?

(Witness off the wiﬁness stand) .

BY MS. LESKANIC:
Q. This is thé\exhibit that Mr. Brannon asked you about
and wanted to know about the case name, I believe. There

was a question about when the voucher was filled out and I

wanted to give you an opportunity to explain how this form
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A, Yes, ma'am. When we hand an undercover operative the

£fill out the 20 and no, just like you would a check. Put

‘being is if even if we had plans to meet a certain

- us the dope. They may tell us they are going to be at [}

“A. Yes, ma'am, because a lot of those details are not

SERGEANT BRANDON GARDNER - REDIRECT BY MS. LESKANIC 11§7

works, and how it worked specifically in this case.
money we would put an X in the evidence purchase. We would

the amount here. And we write‘why we give them that money.
They would sign for it, fingerprint. Myself and Lieutenant
Painter who are present signed and put a date.

- This here, we can't fill it out yet. And the reason

individual, when we go to meet with them they may send one

of their so-called runners or one of their buddies to bring

River.Drive and they may end up -- the location may be 2400
block of Cherokee Avenue.

We don;t know the case number yet because.obyiously we
don't have an incident yet. You know, a lot of tiﬁes we are
not able fo purchase. You‘know, for whatever reason they
may not want to sell it to us. So all of this is filled out
once we know those -- 90u-know, it's often that even though
we plan to buy from a certain individual, someone else is
the onevwho actually makes the transaction.

Q. Okay. So here the voucher amount is filled out prior
to the purchase showing that you had given him the money?

J

known at the time that we £ill it .out.
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Q. Thank you.
.(Witness back on the witness stand);
BY MS. LESKANIC:
Q. Now, during thé search of Mr. Elliott after, you don't

have a list of property that he had on his pérson, is that

correct?
A. That's correct, we don't.
Q. Does any of that property, whatever he may have had,

does that stay on him when he leaves the sheriff's
department to'go and attempt to make a purchase?

A. If he isvdriving we will -- you know, we will leave the
driver's . license in his possession, but in this incident he
wasn't, so everything is left. Tﬁere is a éénter table in
our office. It's left there, or sometimes the undercover
operative will want to leave it on the desk the Controiling
agent has, but on that date it was left in the middle of the
office.

Q. So did he have anything of his personal property’in his
possession when he got out of the vehicle at Eastside
Baptist Church and was walking towards River Drive?

A, I don't recall him having anything on -- since I have
met and discussed with him, he doesn't have a cell phone
currently. I don't know if he even had one then, buﬁ I
don't recall him having any property, bﬁt if he did, it

would have been left at the office. }
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defendant could remember who was wearing that shirt,

Q. But there would be two separate purposes for that
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Q. OCkay. Now, Mr. Brannon was ésking you about
videotaping the search,-specifically how, Mr. Elliott, the
informant, could make a video of the defenda?t without
capturing himself, but if you are doing a video of Mr.

Elliott, wouldn't you have to capture Mr. Elliott on that?

A. Or something identifiable. I mean, I could leave his
) ) .

face out of it, but there may be a tattoo on -- he may be

wearing a shirt that day that -- you know, that the

something identifiable to identify the informant we were

using.

video? One would be not to capture Mr. Elliott, and the
other would be specifically deéigned to capture Mr. Ellioft,
so they are not the same thing, is that correct? |

A. That's correct. |

0. The $20 bill -- I think this has already beeh-covered,

but Mr. Cole was not arrested on November 26th, is that

correct?
A. That's correct, - he was not.
Q. Do you know how much later until he was part of the

roundup or sweep when he was arrested?
A. I'm sorry, I don't know hbw much longer. I know it
\

wasn't anytime in the near time. It was later on.

Q. Did you sign a'warrant in this ‘case?
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A, I did.

Q. Okay. And if you looked at that warrant, would it. have

the date that he was arrested on this charge?

A. Yes, ma'am. We typically sign or obtain thé warrants.
the night before we do the operation, so- it may be --

Q. But would it have .a service date —--

A. Oh, yes, ma'am, it would. . Yes, ma'am, it would. It
would have a service date. I apologize;,

Q. I'm goingvto sﬁow you now what's marked just fbr --
State's Exhibit 10.

MR. BRANNON: I have no objection to that docﬁmént
being marked as a Court's Exhibit, Your Honor.

MS. LESKANIC: I'm not going to offer the document
into evidence. I just want to be able to show what he's =
looking at to read the date of ;rrest, Your Honor. That's
all I'm frying -=

THE COURT: Mark if for identification, but not
for admission.

MR. BRANNON: Thank you, Your Honor.

MS. LESKANIC: State's Exhibit 10 for
identification~only.

(Arrest Warrant marked as State's Exhibit No. 10
for identification)‘

BY MS. LESKANIC:

Q0.  I'm showing you State's Exhibit 10. Do you recognize
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that?
A. Yes, ma'am.

Q. - And what is that?

A. It's a warrant.

Q. It's a warrant for who?

A. Jeffefy William Cole.

Q. Is it related to this incident that we are here about
today?

A. Yes, ma'am.

Q. And does it state the date that he was arrested?

A. Yes, ma'am. |

And what is that date?
December 30th of 2014.
Thank you.
MS. LESKANIC:  That's all I have.
MR. BRANNON: One real quick question.
RECROSS EXAMINATON BY MR. BRANNON:
Q.  You said that you couldn't fill out the.top part of
this State's No. 8. You knew where you were going, right?
A. Yes, sir, but it eftentimes changes. If fhey tell ue

to go to a certain —-- he may have met someone there who said

walk across the street.

Q. Okay. So your testimony is you didn't fill any of this
/ ,

out, but you knew where you werelgeing, right?

A. We had an idea, that's correct.
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F* 0. Thank you.

MR. BRANNON: Nothing further.
THE COURT: You may step down.
MS. LESKANIC: The State calls Billy Aﬁthony.
INVESTIGATOR BILLY ANTHONY, having been first duly
sworn, testified as follows:
DiRECT EXAMINATION BY MS.YLESKANIC:
Q. Would you please state your néme for the ladies and
gentlemen of the jury? '
A. Billy Anthony.
Q. And where are you employed?
A. The Cherokee County Sheriff's Office.
Q. And how long have you been employed there?
A I have been employed there sixteen years.
0. Andiwhat is your current title and position at the
sheriff's department?
A. I'm a crime scene investigator and evidence custodian.
Q. And as the evidence custodian that's relevant in this
case, what are your duties?
A. We log in all the evidence that's submitted by 6fficers
that come from different divisions. It may come from the
road patrol officers, drug evidence that's submitted by the
Special Investigative Division, evidence from burglarieé, or
any other type crimes that may come from any division in the

sheriff's office.
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Q. Did you receive evidence in this case?
A. Yes, ma'am, I did.
Q. I'm going to show you State's Exhibit 2. Would you

take a look at that and tell me if that's ﬁhe evidence that
you received in this case?

A. Yes, ma'am, it is.

Q. And when did you first come into possession of that?
A. I'm going to refer to the chain.
Q. What are you looking at right now?. Tell the Jjury what

you are looking at.
A.  Evidence chain of custody.

When the officers, whether it be a road patrol officer,
Spécial Investigative Division officer, when they submit any
evidence, they must f£ill a chain of evidence out to show the
date and time that they took it and anybody that the
evidence had went to.

Q. Okay.

, A. On this copy it's his copy. It doesn't have when I

received it.
Q. Okay.

(Chain of Custody Form marked as State's Exhibit
No. 11 for identification)

BY MS. LESKANIC:

C Q. I'm going to show you State's Exhibit 11 marked for

identification. Is that what you were looking at for the
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chain of custody?

A. Yes; ma'am.

Q. Okay. And based on that can you testify as to when you
received it and from who?

A. ' Yes, ma'am.

On December the 3rd, 2014, I took this particular BEST -
kit out of the evidence drop box.

The evidence.drop box we have, it's a metai slot that's
in the sheriff's office that officers can drop evidence.
They can drop anything in, small items; but it cannot be
retrieved out of it until the evidence cuétodian goes
inside. There is a box in there that all evidence falls
into and we will retrieve it out. If it's over a weekend
that we are not there, it will be the following Monaay.
Sometimes, depending on holidays and different cases; it may
be there a week, two weeks before we can actuaily_log it in
our computer system, but the only people that has access to
it is myself, another evidence custodian Jimmy Henson and
the sheriff.

0. Okay. Does the documentation show what date it was put
into the drop box by Sergeant Gardner?

A. Yes, ma'am.

Q. When was that?

A. It was dropped in the drop box November the 26th, 2014,

at two p.m..
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‘Q. All right. And then when did you take it out of that

box that the evidence falls into to log it into the
sheriff‘s'department? |

A. December the 3rd, 2014, at 6:51>p.m..

Q. Okay. Now, do you do drug testing at the sheriff's

department, or are the drugs taken somewhere else?

A. They are taken to the South Carolina Law Enforcement
Division.
Q. All right. Now, when you received the package in the

drop box, was it in a tamper-evident package?
A. Yes, ma'am, it was.

Q. All right. And did you open that or do anything with

that package, or what do you do when you receive it in the

drop box?

A. When we receive it in the'drop box, it is actually
inside of another envelope. When I pull it out it has the
chain of custody information, all the paperwork with it. I
pull it out and inspect it. If the evidence is in the same
condition as the officers have listed it as being dropped, I
then log it into a computer system and would place our bar

code on it for our tracking purposes. Then after it's

entered in, I transport it to the South Carolina Law-

Enforcement Division for testing.
Q. All right. And is that what you did in this case? You

took that package to SLED?
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A. Yes, ma'am, I did.

Q. Okay. And then did you also, after the testing at SLED
Ms. McCormack festified to yesterday, did you then retrievé
it back from SLED when the test was complete and return it
to the sheriff's department?
A; Yes, ma'am, I did.

MS. LESKANIC: Your Honor, at this time we wouid
offer State's Exhibit 2 for admission. | |

'MR. BRANNON: No objection.

THE COURT: 1It's admitted.

~ (Whereupon, State's Exhibit No. 2 was entered into
the record as evidence)

MS. LESKANIC: And that's all thevquestions I
have. Please answer any questions Mr. Brannon has.
CROSS EXAMINATION BY MR.\BRANNON;
0. Mr. Anthony, tell me the time again that it was dropped

in the evidence mail slot.

‘A, It says 14:00, which is two p.m..

Q. Two p.m.? |

A. Yes.

0. Now, the first time that you ever saw.that evideﬁce, it

was in a BEST bag and it was in the mail evidence slot,

~

right?
A. Yes, sir, it was.
Q. And then the next time you would have seen it was when
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you were taking it to Columbia, correct?
A. It was --
Q. After you logged in it, then --
A. I log it in and we have a separate fenced-in area that
all drugs are housed in. Only'myself and the sheriff has an
access to it. We store ‘it ih there until I transpoft it to
SLED when we transport mﬁitiple éases at one time..
Q; . All right. But yoﬁr knowledge and -- the extent of
your knowledge concerning this evidence is from the day that
you found it in that box in ?he door until you brought it.

here for this trial, right?

A. That's correct.
Q. You didn't see where it came from?
A. No, sir.

Q. Thanks.
MR. BRANNON: I don't have anything further.
THE COURT: Step down.
MS. LESKANIC: The State rests, Your Honor.

THE COURT: All right. That's all the testimony

and evidence to be offered by the State. Before we go

further I have got a couple of matters I will need to
address. It shouldn't take only a few minutes. 1I'll bring
you back and continue.

Please go to your jury‘room. ‘Don't discuss the

case.
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(The following takes place outside the presence of
the jury panel)

THE COURT: Mr. Brannon?

MR; BRANNON: Your Honor, at this point I move. for
a directed verdict. The State has alleged that my client
sold drugs to an undercover informanf. The court has seén
the video. There is no such trahsaction that takes place on
the videotape. And based on that, Your Hoﬁor, I would move
for a directed vefdict,

THE COURT: Ms. Leskanic?

MS. LESKANIC: May it please the court, Your
Honor; in the light most favorable to the State there was an
eyewltness who conducted the tfansaction that testified that
the transaction took place and therevis sufficient evidence
I believe on the video to tﬁe jury to infer that that
transaction did occui. |

'THE COURT: The motion is denied.

MR. BRANNON: - Thank you.

Your Honor, I would renew my objections in.this
matter, most particularly the motion to suppress or dismiss
based on the lack of evidence contained in the videotape.

And, Your Honor, I would ask for a few minutesvto
talk with my client about the potential for his testimony.

THE COURT: All right. We will take five minutes.

MR. BRANNON: Thank you, Your Hohor.
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‘additional evidence?

!

MR. BRANNON: Your Honor, the defense rests.

THE COURT: All right. That's all the‘evidence
that's going to be presented. What remains to be done are
the lawyers final summations, after which I'll instruct you
on the law, and then you can_begin'with your deliberations
in the case. So please give the laWyers'ydurlattention Now
as they give you their final summations.

| Mr. Brannon?

MR. BRANNON: May it please the court, ladies and

gentlemen, I thank you for your patience and attention in

.this matter.

i submit tb you that -it's got ﬁo be more. It's
got to be better.

On November the 2éth, 2014, law enforcement set
out to create crime.

- You saw a video. It was a total of about eight
minutes, a little bit leés than eight minutes, and that
camera went off. And when I say off, I meaﬁt when the
picture ended there was a dollar bill, like a paper bill, in
that man's hand and no transaction had taken place.

It has to be more. The State of South Carélina
has to do better to get the twelve of you to convict my
client and to get that man and to put him in jail. It has

to do better than that. 1If you - are going to create the
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crime, then you better have everything that'yQu say that you
created where you could put it on paper, on video, or.in
youf hands. They didn't do it.

\ You are going to have éll kinds of stuff back
there for your review.

. State's 8,'this is the one whére they say they
gave Mr. Elliott a $20,bill.b.And Sefgeant Gardner says "we
don't fill out the top part." Well, I'm sorry, he told you
that.he went to see Luke. They knew they were Qoiﬁé to
River Road because they were going to my client's scrap

yard. :They knew all of that. Ladies and/gentlemen, I

" submit to you that each and every line of this was filled

out after whatever happened happened.

Heré is a still shot phdto from that video. The
snitch said there were three people in the truck and the one
in the middle was a femaie. ‘Ladies and gentlemen, I blew
the picture up. You will have this back there with you too.
You can see the man's baseball cap. You can see the man's
nose.

MS. LESKANIC: Objection. Therelis no evidence to
that that he is arguing.

THE COURT: He's showing them a picture and
telling them what's in it. I understand it.

MS. LESKANIC: But he's telling them what's in it

"and there is no testimony to support what he's saying is in
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it.

THE COURT: Well, you are going to get to respond
to it, but that's his interpretation of what's in that
photograph, I guess. I mean, the photograph is in evidence.

Go ahead. |

MR. BRANNON: Yoﬁ are going td have both of these
back there. You have to believe -~ to convict my client,
you havé to believe every word that that man says. He tells

you. that the person in the middle of the vehicle was a

‘woman. The picture is right there. Look at it. I won't

tell you it's a man. I won't tell you it's a woman. Look
at the picture. He can't even tell you who is two feet or
two inches from my client.

| You are going to have this contract back there.
You heard Mr. Elliott's teStimony,_"I want to clean ﬁp the
drug problem in Cherokee Cbunty." No, he did it for money.
He did it for $60.

Ladies and gentlemen, Sbmething that everybody,

~except for Mr. Elliott, learned yésterday is that Mr.

Elliott is mentally disabled.
| - MS. LESKANIC: Objection, Your Honor.
THE COURT: Sustained.
MR. BRANNON: May we approach?
_THE COURT: Yes.

(Wheredpon, the lawyers approached the bench for
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an off-the-record discussion).
| /MR. BRANNON: Thank you, Your Honor.

MS. LESKANIC: . Thahk you.

MR. BRANNON: -Ladies and gentlemen, you heard his
testimony yesterday.and I submit to you that was the first
time I evef heard anything aboutafhat and I bélieve it's
alsé the same time that Ms. Leskanic --

MS. LESKANIC: Objection, Your Honor.

THE COURT: Sustained. I just sustained the
objeétion. | |

MR. BRANNON: Thank you, Your Honor: Forgive me.

You heard tﬁe‘testimony.

You will have these documents back there. You
will have -- you heard tﬁe testimony.

It has to be more. It has to be better. They .
want you to convict in a situation where they created the
crime. They created the incident, but they .didn't sheow it
ta you.

Ladies and gentlemen,‘I submit to you that the
State has failed to préve,beyond a reasonable doubt that any
crime was ever committed. | | |

They tell youl—— they make this big deal out of
making a copy of a $20 bill. If they want‘to.prOVe to you
beyond a reasonable doubt that there was a traﬁsaction, then

go and arrest the guy that you think that made the
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transéction, get the $20.bill and compare it to the éopy,
but they don't do that, and then they destroyed the copy, so
there is no way tpvever tie the money with the copy of the
bill.

I submit to you that they have failed to prové
beyond a reasonable doubt not only that my client,is guilty
of a crime, but they failed to prove beyond a reasonable
doubt that any crime was committed.

Ladies‘and gentlemén, after your delibérations I
ask that you come back not guilty. Thank you.

THE COURT: Ms. Leskanic?

MS. LESKANIC: May it please the court?

They created the crime?

An undercover operative, who had not made a phone
call, had agreed to meet somebody, just walked up to the
defendant's scrap yard and the defendant had Oxycodone pills

in cellophane packaging and had a price, $5 éer pill,- and he

- sold them to the undercover operative. Pulled the pills out

of his shirt pocket, gave him three in the cellophane, kept
oﬁe, according to Mr. Ellistt, and gave him $5 béck.

Law enforcement didn't create a crime. The crime
was sitting there waiting for someone to come and buy and
that's what happened. Law enforcement didn't do anything
wrong in trying to catch someone selling drugs here in

Cherokee County. That's what Sergeant Gardner is paid to
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do. He works in narcotics. He's not on road patrol. He's
not out to answer 911 calls. He's here to try to clean up
the drug problem in’Cherokée County. And one wéy to do
that, one main way to do that is to try to find out who is
selling the drugs in Cherokee County, and back in November
of 2014, that defendant, Jeff Cole, was selling drugs in
Cherokee County.

To findvhim gullty you haﬁe'to be firmly convinced
that he gave one pill ~-- there were three, that Oxycodone

| pill to Anthony Elliott.

We talked about the $20 bill. He doesn't have to
sell it. I believe the evidence shows that he did, because
he set his price at $5 per pill. Mr. Elliott had a $20 bill
in his hand and caméuback with $5 and three pills, but we

“don't even have to prbvé that, that he sold it. It's
delivering,'giving the pill to someone without a
prescription. A drug dealer. A drug dealer.

So you can talk about the $20. You can talk'aboﬁt
things that don't matter, but what we have to prove is did
that defendant, Jeff:Cole, hand over at least one Oxycodone

' pill to Anthony Elliott back in November of 2014. If y;u
are firmly convinced that that happened, he's guilty.

How do we know that that happened? Number one,

JA Mr. Elliott came in to'testify. Mr. Brannon wants to say

-there is nothing on the video, there is no proof, but the




10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

/

495

video isn't the only evidence. There is not even a
statutory requirement that drug buys be videotaped. That's
just another form of'evidence that law enforcement tries to
gather so that’you can see what's going on, so we can see
what's going on. But the only requirement is that there be
evidence of it. Mr. Elliott provided that. He came in and
he told you'“I went to the sheriff's department. I wanted
to work."‘ He said "I got paid." Yes. He said he wanted to
clean up Cherokee County, but he also told you he was paid.
That's the way that théy conduct these transactions. He
didn't lie to you about anything. He said they searched
him. He showed you on the map where they parked, where he
Walked and who he walked up to. And on the video'you hear
him say "ﬁhat's up, Jeff?" He knew the defendant. He
recognized‘him, And he told you\he pulled the pills out of
his shirt pocket. Mr. Cole, the defendaht,.pﬁlled the pills
out of his shirt pocket and then he was able to get a shot
with the camera of the defendant's face. bHe put the camera
up. He put his arm up on the side of the pickup truck and
/got a view with it down into the truck. You. see the‘pills
in his hand.' They discussed "how many do you want?" He
said -- Mr. Elliott said "four or five." And he said "well,
how much,h and he said "five." Mr. Cole said five. They
are $5 apiece. He said "I'll take three," which is $15, and

comes back with three pills and $5.
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State Exhibit 3, and you will have all of thesé
back with you, ladies-and gentlemen, but this shows the
defendanf's face. TIt shows Mr. que right here, and-it
shows the $20 right there.

You will also have the video. You can watch the
video. |

There>isva few pictures of Mr. Cole's face.

State's Exhibit 4 shows Mr. Cole again looking
down. What is he looking down at? |

State's Exhibit 5. He's looking down at the pills

in his hand. He's got the cellophane package and he has the

ﬁills in there and they are discussing how much for the
pills. He gave the cellbphané package to Mr. Elliott and he
kept one pill. |

And there is anofher, State's Exhibit 6; which is
just another still shot from the video showing the pills in
his hand in the driver's'seét,.

Mr: Brannon said there has got to be more and it's
got to be better;’ There is not much better than an N
eyewitness to a crime. Mr. Elliott saw what‘happened. He .
told you what happened and the video confirms what happened.
When he walks away from the truck he says "I appfeciate it,
Jeff." Jeff Cole.. "I appreciate it, Jeff.”

There is no evidence other than what Mr. Elliott

testified to. He walked to River Drive. He saw Jeff Cole.
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"What's up, Jeff?" He asked qu Luke, "was Luke around?"
Luke wasn't arouhd, so then they start talking about the
'pills. "How many do you want?"

"Four or five.

"Howlmuch?

"Five.

"I'11 take three. I appreciate it, Jeff."

I don't know how it gets any better than that,
ladies_and gentlemen. He{s on video doing a drug
tranéaction. &aybe the entire transaction is not on there,
but the CI has éoncern. He's got a key chain. You can't
just can't hold it out thére and say I'm going to videotape
you whilé I do this, but we have the audio also. I would
like to play the video for ydu agéin also.

I would say one thing. This case reminds me of
there is a story I was told when I became a prosebuto; and

it's about a prosecutor standing in front of a puddle and

the defense attorney walks up and says what are you doing
and the prosecutor says well, I see a shiny quarter in the
bottom of the puddle. The defénse attorney grabs a stick
and walks over to the puddie and swirls it around and says I
don't see ahything, and that's all that this is. It's smoke
and mirrors. He don't want you to see what's right in front

of your face, what you heard on the video. Well, they
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know what else they

Are you firmly convinced that on this day Mr.

Elliott bought pills or received pills from the defendant.

If so, he's guilty. There is no other question that you

will have to answer back in the jury room.

I would play State's Exhibit 1.

And you can hear other voicés on this. I don't

know what the relevance is who else was in the truck. Mr.

Brannon put a photograph of that in, but

voices in the .truck, but YOU hear who Mr.

you can hear other

Elliott dealt

with. He testified to you who he dealt with that day and

the. only person he dealt with, the only person he spoke to

about the transaction'is‘the defendant.
else thereﬁ He was back from walking to
car to the location, makiﬁg the purchase
was less than eight minutes.

Now, if you think that somehow

found three Oxycodone pills lying on the

There was ﬁobody
the car, from the

and walking back

on the way there he

ground with a $5

bill and Mr. Cole happened to have the same thing in his car

but didn't conduct the transaction, then

I guess you can

find him not guilty, but he didn't have anything on him when

he left the sheriff's department. And the only way he came

back to that vehicle-less- than eight minutes later is one of

two things: That defendant sold him the

pills that you see
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in his.hana and we hear them talking about a drug
transaction; or, Mr. Elliott happened to find three of the
exact same pills he had in his possession along with a $5
bill during that eight minute walk.

And lucki;y, you can't bring pen and paper in, but
you.get to bring in your common sense, and common sense says
you only have one answer and that is what the testimony is,
that Anthony Elliott boﬁght Okycodone from this defendant.

(Whereupon, the videotape was started)

MS. LESKANIC: And that's it. And you will have
the video where you can watch it and listen to it as many
times as you need to or want to. I think the video is very
clear as to who he was talking to, what they were doing and
Qhat he was trying to get, and I respectfully request that
you return a verdict of guilty. I believe the evidence

shows beyond a reasonable doubt that this defendant was

.selling drugs here in Cherokee County in November of 2014.

Thank)you.

(Whereupon, at 11:50 a.m., the Court instructed
the jury panel with the jury instructions)

THE COURT: Madam Forelady, ladies and gentlemen
of the jury, you, of course, have heard and seen all the
evidence in the case and now you have heard the final

summations of the lawyers, so I'm now going to instruct you

on the law that's applicable in the case and then you will
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THE COURT: Okay. Yeah, that's fine.

I assume you are going to have Mr. Cole with_you?

MR. BRANNON: I'm not going to have him with me,
but I'm going to instruct him to stay close, and I have got
his phone number right here.

THE COURT:  So you know how to get him if I need
you? \ |

MR. BRANNON: Yes, sir.

THE COURT: All right.

(Whereupon, at 12:15 p.m. proceedings were
receséed, pending the verdict of the jury)

(Whereupon, at 1:15 p.m.} proceedings were
reconvened)

THE COURT: We have been told the jury has reached
a decision. Are we ready to receive it?

MS. LESKANIC: The State is ready, Your Honor.

MR. BRANNON: ‘Defénse is ready.

THE COURT: All right, bring them in.

(Whereupon,‘at 1:16 p.m., the jury panel returned
to open court to render its verdict) »

THE COURT: Madam Forelady, have you and your
fellow jurors reached a unanimous decision?

JURY FORELADY: Yes, Yoﬁr Honor.

THE COURT: Have you indicated that decision on

the back of the indictment as requested?
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JURY FORELADY: Yes.

THE COURT: Did you sign it and date it?

JURY FORELADY: Yes.

THE COURT: If yéu will please hand that form up
by way of the bailiff. |

You may publish the verdict.

THE CLERK: Indictment 2015-GS-11-44, the State
versus Jeffery William Cole, indictment for distributioh of
Oxycodone, the jury responds guilty.

'Signéd by our Forelgdy Kimberly Prépst.

Ladies and gentlemen‘of the jury, if this is the

verdict of you all, please indicate by raising your right

hand.
| (Whereupon, all twelve jurors raised their right
hand)
THE COURT: Thank you.
THE COURT: All of them responded in the
affirmétive.

Does the defendant wish to have the jury polled?

MR. BRANNON: No, Your Honor.

THE COURT: All right. Thank you, ladies and
gentlemen, for your participatioh in the trial of this case.
You are going to be excused for the balance of the -,

afternoon. I'm told we have other nonjury matters, but we

_ might have another case to select a jury on tomorrow, so




@

10

11

12

13

- 14

15

16

17

18

19

20

21

22

- 23

24

25

200

please call back to the number that you have after six
o'clock this evening to recéive that further reporting
information.

Thank you againﬁfdr your participation.

(Whereupon, at 1:18 p.m., the jury panel was
discharged)

THE COURT: - All right, Mr. Brannon, any otherA
matters we need to address prior to the -imposition of
senteﬁce?

MR. BRANNON: Your Honor, we would moﬁe fd£ a
verdict notWithétanding the judgment. Your Honor, I believe
the verdict goes against the greater weight of the evidence.

THE COURT: That motion is denied.

MR. BRANNON: I move for a new trial, Your Honor.

THE COURT: That motion is denied also.

MR. BRANNCN: "Thank you, Your Honor.

THE COURT: Okay. Do you want to bring the
defendant around fof sentencing? |

All right, Ms. Leskanic?

MS, LESKANiC: Your Honor, his prior history, in
2001 he has a conviction for possession of a controlled
substance, Schedule I through V.

| It appears there is also a possession of marijuana

conviction in 2004.

And there is a federal charge for possession with
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intent to distribufe cocaine guilty plea in 2008.

THE COURT: And that's the only prior conviction
that can be used for enhancement?

MR. BRANNON: Yes, Your Honor.

MS. LESKANIC: Yes, Your Honor.

THE COURT: So it's a second offense under
44-53-370, which carriesbnot less than five, not more than
thirty, or a fine of $50,000, of both?

MS. LESKANIC: Yes, Your Honor.

THE COURT: Okay.

All right, Mr. Brannon.

MR. BRANNON; Your Honor,,I'll be very short.

My eiient is 44 years of age. He has two
children, both of whom are grown. He is self employed. He
owns a scrap yard, as the court heard.

I would ask the court‘to consider that that
statute does also say that that five years mey be suspended.

Your Honor, he's been on an electronic monitor.
with home detention which waS(imﬁosed by this court I
believe in December.

is that right, Kim?

MS. LESKANIC: I'm sorry, I —--

THE COURT: Well, that'e all right. I .mean, that

could be calculated if he's going to be credited. I don't

know -if it will or it will not.
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MR. BRANNON: I'm asking for credit: for that time,
Your Honor, on.the electronic monitoring.

THE COURT: Okay.

MR.-BRANNON: Thank you.

THE COURT: All right, Mr. Cole,'anything you want
to add to what your lawyer has told me?

-THE DEFENDANT: No.

MR. BRANNON: Your Honor, forgive me, it was

S

December 11lth, 2015, when that electronic monitor was

ordered.

THE‘COURT: All right. On Indictment 2015-44,
State versus Jeffery William Cole, wherein the jﬁry has
found you guilty of .distribution of Oxycodone, it being a
second offense under thé sfatute, the sentence of the court
is that you, Jeffery William Cole, be confined to the South
Carolina Department of Corrections for a period of 15 years

and pay a fine of $15,000. However, that sentence shall be

suspended upon the Serxice of five years and the payment of

$5,000, plus the costs and assessments, placed on probation

for five years.
© MR. BRANNON: Credit for the time?
THEVCOURT: No, I'm not inclined to give that
credit. |
MR. BRANNON: Thank yQu,-Your Honor.

MS. LESKANIC: Thank you, Your Honor.
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J
MR. BRANNON: I understand he will be taken into
custody, but may I have just a brief word with him before
he --
THE COURT: If they permit it.
MS. LESKANIC: Thank you, Your Honor.
(END OF REQUESTED TRANSCRIPT OF RECORD) ,
J
/
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