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STATEMENT OF ISSUES ON APPEAL

1) The trial judge failed to find that the contracts between PIaintiffs and’
‘Laurens County Health Care System (‘Laurens County Hospital .or
Hospital”) were ambiguous.

2) The trial judge failed.to find that a reasonable interpretation of “services to
be rendered to the patient” is for Laurens County Hospital to require -
privileged physicians, including Byron A. Brown, MD (“Dr. Brown”), to’

' comply with Hospital BylaWs and the Subsidy Contract. :

3) The trial judge failed to find that Laurens County Hospltal breached the

. contract with Plaintiffs by failing to require Dr. Brown to comply with
Hospital Bylaws and the Subsidy Contract.

4) The trial judge failed to find that a special relationship arose between
Laurens County Hospital and Plaintiffs which created a duty to exercise
due care on the part of the hospltal

5) The trial judge failed to find that Laurens County Hospital breached the
duty to exercise due care in monitoring, supervising or requiring Dr. Brown -
to comply with Hospital Bylaws and the Subsidy Contract. ‘

STATEMENT OF THE CASE
Plaintiffs filed a complaint on March 26, 2014, alleging a cause of action
for breach of contract and a ca‘use.of action for breach of the duty to exercise.
due‘care in the special relationship between Laurens County Hospital and
patients who underwent surgery at Laurens County Hospital. The Amended

Complaint was filed June 16,A 2014, and the Second'Amended Complaint was

filed January 11, 2017. Defendants answered the complaint, admitted the

existence of the contracts between Laurens County Hospital and patients who |
underwent sUrgery at Laurens County Hospital; but, denied that the contracts
were breached and denied that a special relationship existed between Laurens

COUnty Hospital and patients who underwent surgery at Laurens County

Hospital.



On February 28, 2017, the court granted Defendants’ motion forA summary .
judgment. On April 4, 2017, the court denied Plaintiffs’ motion to alter or amend
the judgement. On April 27, 2017, Plaintiffs filed a Notice of Appeal.
| ARGUMENTS

A. STANDARD OF REVIEW

In a motion for summary judgment, the ewdence and inferences which can
be drawn therefrom are to be viewed in a light most favorable to the nonmovmg :
Vparty Summary Judgment is a drastlc remedy, it should be cautiously invoked
SO that no person will be improperly deprived of a trial of the disputed facts. Baird
V. Charle&ton County, 333 S.C. 519, 511 S.E. Zd 69 (1999).

Sum.rha'ry degment is improper where thg motion presents a questiqn as .
to the construction of a written contyact, and the contract is ambiguous because
the ihtent of the partiés cannot be gathered from the four corners of thé contract.'
Wh_ere a confract is unclear, or is ambigudus; and capable of more than oné
, constrgction, the parties’ intentions are matters of fact to be submitted to the jury.
If a contract is ambiguous, parole evidence is admissible to ascertain the ltr‘ueA
meaning and intent of the parties. H.K. New Plan Exchange- Property Owner 1,
LLC v.. Cohen, 375 S.C. 18, 649 S.E.2d 181, 184 (Ct. App. 2007),- citing Bishop v.

Benson, 297- S.C. 14, 374 S.E.2d 517,‘ 518-519 (Ct. App. 1988); Wheeler .v.—.
| Globe Rutgers Fire Ins. Co. of Cify of N.Y., 125 S.C. 320, 118 S.E. 609, 610

(1923); Penton v. J.F. Cleckly Co., 326 S.C. 275, 486 S.E.2d 742, 745 (1997).



B. SALIENT FACTS

This céée is an action against Laurens Cou.nty Health Care System
‘(“La.urens County Hospital”)‘and- Greenville Healthéare~- Systém (“GHS”) for
breach of contract and an action for breach of the duty to exercise due care in
the special relafionship between Laurens County 'Hospital and patients who
underwent surgery _ét Laurens County Hospital. The patients are Chris Katina.
: McCord (“Mrs._ Mchrd”) and Jahice Sherfield (”Mrs. Sherfield”) (sometimes
: collectivély referred to as “Patients”) and their spouses who are Christopher
McCord (“Mr. McCord”) and Jerry Sherfield (“Mr. Sherfield”), respectively. The
Patients.-allege in thek First Cause of Action that they éntered into several
contracts with Laurens County Hospital and Laurens County Hospital breached
‘the vcoﬁvtracts by failing to f@lly perform the ser;/ices it provided. (R. pp. 150-152 - -
. paragraphs 70, 71, 72, and 73 of the Second Ameﬁded Complaint). Also, the
Patients allege in the Second Cause of Action that there was a speciél
relatib’nship between Laurens County Hospital and-. its patients undergOing‘
“surgery and that Laurens Counfy Hospital was negligént in exercising due care
Which resulted in damages to the Patients. (R. pp. 153-155 - paragraphs 80, 81,
82, and 83 of Second Amended Complaint).

The Laurens County Hospital Medical Staff Byléws fequire the medical
staff “to initiate and maintain rules and fegulations for the prbper functioning of
the staff’. (R. p. 206 - Article "' PURPOSES AND RESPONS_IBILITIEIS 2.1.6).
One of the rules and regulations is a “requirement for initial and continuing

appointment to the Medical Staff ....... LIPs '(Iicensed. individual practitioners)



shall maintain valid professional liability insurance coverage in the arrIounts
‘deemed necessary by-fhe Board from time to time ...." (R. p. 208 - Article Il |
.‘ STAFF APPOINTMENT 3.2.1(e)) |

Léurens C_ounty Hospitarl also entered into a‘Subsidy Contract with Dr.
Brow’n which mandatéd compIiancé with “all provisions of the medical staff
bylaws of the Hospital” and the “policy shall cover professional liability in a
minimum amount_ of $1,'000,000 per claim/$3,000,000 aggregate or JUA/PCF
coverage.” (R. p. 213 - Atrticle II: PHYSICIAN’ OBLIGATION A1; R. p. 216 -
ARTICLE Vi: PROFESSIONAL LIABI.LITY INSURANCE).

- The sole expert witness for defendants, James W Weiss, MHA, MBA,.
FACHE, testified that in 2008 and 2009 it was common practice for the go\Ierning
body to quuire physicians practicing in hospitals in the IJnited States to carry
and maintain medical malpractlice insurance. It was also a requirement standard
in the industry that the governing body requ‘ire the medical staff to rﬁandate
that the ... thaI the préctitioners have médical maIpréctice (insurance)”. (R. pp.
311-312 - Weiss deposition, 58:4-8; 62:23 to 63:2). The expert witness for
plaintiffs, John C. Hyde, Il, PhD, testified that reports from federal agencies, such
. as the Institute’ of Medicine (R. p. 222) document in 1999 that between 44,000
anc/j 98,000 people die each year from preventable medical errors. The Institute .
of Medicine labeled thIs level of deaths “the nation’s epidemic of medical errors.”
This rééeargh was later confirmed in 2010 by the report from the Office of the
Inspector General Department of Health and Human Oewices entitled Adverse

Events in Hospitals: National Incidence Among Medicare Beneficiaries (R. pp.



1 223-260). Thus, Dr. Hyde confirmed and supported the testjmeny_ of the expert
witness for the defendants that the common practice and prevailing standard of
hospitals in the United States has been:'to require physicians to carry and
maintain professional Iiability insurance. (R.p. 19§ - Hyde deposition, 195:23 to
- 198:8.) “
Mrs. McCord undem)ent th‘ree surgeries at Laurens County Hospital on
December 18, 2008, February 19, 2009 and Aprll 17, 2009 Mrs Sherfreld
underwent surgery at Laurens County Hospital on May 29, 2009. .
The surgeries on Mrs. McCord and Mrs. Sherfield were performed by Dr.
Brown who was an obstetrician/gynecologist granted privileges to perform the
. surgeries by Laurerts County Hospital. It has been judicially determined that Dr.
Brown committed medical malpractice during each surgery and the fo'llowing are

verdicts and judgments rendered a'gains't Dr. Brown:

* Chris Katina McCord - $1,740,392.75;
* Christopher McCord (loss of consortium) - = $ 58,789.40;
* Janice Sherfield $1,468,580.00;
* Jerry Sherfield (loss of consortium) . $ 50,000.00.

/

(R pp. 181-190)

D1r Brown also commltted medical malpractlce on other patients after July
9, 2009. '

At the time of each McCord and Sherﬁeld surgery, Dr. BroWn had

insurance under a claims made insurance policy issued by Joint Underwriting

' A jury verdict was returned for $2,960,000 in favor of Pamela and Carroll Neighbors against Dr.
Brown on July 25, 2014 which was reduced because of noneconomic damages caps and
prejudgment interest added for a net judgment of $1,125,464.35, which was later settled for an
undisclosed amount; a jury verdict was returned for $2,000,000 in favor of Lisa and Jeffrey
Dennie against Dr. Brown on August 29,2014 which was reduced because of noneconomic
damages caps and prejudgment interest added for a net judgment of $1,609,445.44, which was
later settled for an undisclosed amount. The cases of Dixie Mitchell and Betty and Donald Ward
against Dr. Brown were settled for undisclosed amounts.
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Associ:i'ation (“JUA™. (R. pp. 269-283). The coverage under a claims made policy
terminates when the insurance policy is not renewed unless_ the expiring polic'y '
provides Extended Reporting Period Endorsement or the replacement policy
includes Prior Acts C‘overage. Althoﬁgh the JUA policy covering Dr. Brown
_endéd on Julvy 9, 2009, an Exténded Reporting Period Endbrsement was
available for Dr. Brown to purchase at any time prior to Jah'uary 15, 2010. (R. p.
284). The replacement _poI_icy-was alsq_ a claims made policy issu_ed by MAG
Mutual Insurance Company (“MAG Mutual”). The MAG.MutuaI policy was issued
effective July 9, 2009 but‘ did not include. Prior Acts Coverage. Prior Acts
Coverage was ma..d.e available; but, was declined by Dr Brown."(R. p. 287 -
paragraph 4 of Affidavit). | |

During the time period from July 9, 2009 to January 15, 2010, no action
was taken by Laurens County Hospital to require Dr. Brown to comply with the
Medicai Staff Bylaws to maintain his professional liability insurance coverage for
Mrs. - MéCord ‘and Mrs. Shérfield by purchasing Extended Reporting Period
Endorsement from JUA. Nor did Laurens County. Hospital require Dr. Brown to
continue coverage by purchasing Prior Acts Cc;verage from MAG Mutual. For
the reasons detailed later, Plaintiffs contend that Laurens County Hospital failed
to comply Vwit_h and enforce the Medical Staff Bylaws an>d failed to enforce the
~ contractual obligations of Dr. Brown under the Subsidy Contract to nﬁéintain valid
professional liability insurance for patients who had undergone surgery at

Laurens County Hospital. Also, Laurens County Hospital breached the duty of



due care in the patient/hospital special relation_ship by failing to exercise due care
as will be fully shown in Section E — Breach of Duty in a Special Reilationship.

- Defendants admit to entering into a separate contract with the Patients for
each of the four surgeries performed by Dr. Brown at Laurens County Hospital.
(R. pp. 172-173 - Defendant.’s Supplemental Response to Request for Admission
#5). .The writterr documents state “services!'to be rendered” by Laurens Cdunty
- Hospital; hqwever,‘."the “serv'ices to.be" rendered” are hot listed or identified. (R.
| pp.v 1'91-19‘4). The parties dispute what “services” are to be rendered by Laurens
‘County Hqspital. .Patients submit that the “services to be re_ndered” inelude, but

are not Iir_nrited_to, Laurens Cou_nfy Hoepital _comblying with state Iavr/ and DHEC

' regulat‘ionsv relating to the operation of the hosp‘ital,‘ compIYing with its own
Medical Staff Bylaws promulgated in accordance with state law and DHEC
regulations, end corrrplyinglwith contraets that Laurens County Hospital entered
into with physicrans, specifrcelly,' Dr. Brown, trrat affect the health, safety, and
legal rights of the Patients. : .

As a result of Laurens Counry Hospifal breaching the contracts and
negligently feiling to exerciee due care, there was no insurance coverage to pay
the judgments rendered faga‘inst Dr. Brown. Dr. Brown is judgment proof arrd has

perrhanently' left the United States to reside in New Zealand, (R. pp. 307-308 -
MAG Mutual memo; R. pp. _151-155 '- Second Amended Complaint, paragraphs

73,74, 75,76, 81, 82, and )83).' - |
After the breach of contract with the Patients, Laurens County Hospital

entered into an agreement with Greenville Healthcare System (“GHS”). The



agreement between Laurens County Hospital and GHS was effective July 1,
2013 whereby GHS agreed to assume, perform, and discharge any and all
' oblig’ations of La:.ure'ns County Hospital related to the hospital which existed as. of
July 1, 2013. The liabilities and obligations of Laurens County Hospital tq
Plaintiffs for breach of contract and negligence related to the operations of the -
hospitél that existed as of July'1, 2013, and wére thus assdméd by GHS. (R. pp.
179-180 - portion of Greenville Health System and Laurens County Health Care
System agreement - effective July 1, 2013, Section 2.3 Assumption 'of-
Liabilities) (R. p..135 - Second Amended Complaint, paragraph 4). |
. PREVAILING PRACTICE

The Institute qf Medicine, which acts under the responsibility of the
. Nationél Academ‘y of Sciénces that waé established by Coﬁgress in 1863 as |
an advisor to identify issues of medical care in the United States; published a
report~jn 1999 entitled “To Err is Human”. This was a sentinel report on
health care in US hospitals that noted .“at least 44,000 people, and perhaps
as many as 98,000 people, die in hospitals each year as a result of medicél
errors that dould have been prevented. This death total exceeds the deaths
from motor-veﬁicle‘ wvrecks and breast cancer. (R. p. 222). The total does not
include patients who survived, but who are harme_d}by preventable errors and
suffer substantial. medical bills together with bhysical and psychological
d‘iscomvfort. (R. p. 199 - Hyde deposition, 195:23 to 196:8); The Institute of
Medicine termed the situation in our nation’s hospitals as an “epidémic of

medical errors”.
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In 2010, the Office of Inspector General of the United States
"Department of Health and Human Services published a report entitied
“Adverse Events in Hospltals Natlonal Incrdences Among Med/care

Beneficiaries”. The report noted as follows:
e _ Y an estimated 13.5 percent of hospitalized Medicare
' ‘ -beneflcranes experienced adverse events dunng thelr hospital

~ stay;? '
*  ‘an estimated 15,000 Medlcare patients die each month from

' adverse events that contribute to their death; and
.44 percent of adverse and temporary harm events were clearly
or likely preventable

(’R. pp. 223-225).

The : expert ~Wt‘tness for the plaintiffs, | who is a nrofessor at the -

a U)’n"ive‘rsi.ty of Mississippi- Medical Center in the Department of Health Services
and Family Mediein_e and has considerable experience teachtng and working
for private institutions in hospital management, issued the foII‘owing epinions .

in his deposition that:. - | |

there is and -has been an epidemic of medical negllgence

causing serious injuries and deaths to patrents in hospitals in

the United States; '

because of this epidemic of medical negllgence it is both the

common practice and a prevailing requirement for hospitals to
“require its physicians to carry and maintain professronal I|ab|I|ty‘
- insurance;

the purpose of the hospltals requiring surgeons that operate in

the hospitals to carry and maintain professional liability

insurance is so patients injured due to the negligent conduct of
~ surgeons have a means to recover damages for |njur|es

wrongly inflicted in the hospital; and

the professional liability insurance is for the benefit of the

injured patient in addition to the benefit of the hospitals.

*

(R. pp. 199-200 - Hyde deposition, 197:16 to 198:18).

? Adverse event is defined as harm to a patient as a result of medical care.
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As earlier noted, the expert witness for the Defendants, James Weiss,
also acknowledged it was common practice for the governing body of the
hospital to require physicians précticing in hospitals in the United States to
carry and maintain medical malpractice insurance. (R. pp. 311-312 — Weiss
deposition 58:4-8; 62:23 to 63:2). |

The expert Witness testimony clearly established that theA prevailing
pracfice "of‘hosp‘itals in the United States in 2008 and 2009 was for the
medical staff of the hospital to require physicfans privileged to practice in .
| hospitals fo have and maintain(valid professional liability insurance coverage.

Consequéntily', Pléintiffs subrhit that a reasonable interpretation of the ferm
“seNices to be rendered” in the contract between Laurens County Hospital and
Patients i.s for Laurens Cbﬁnty Hospital to require Dr Brown td cqmp‘ly with the -
Medical Staff Bylawé. to maintain valid professional liability insurance‘coveragé
for Mrs. McCord and Mrs. Sherfield. | - _ |

D. BREACH OF CONTRACT

There is a dispute regarding the intent of the parties. ‘Plaintiffs subfnit that
the contract is reasonably susceptible to interpretation that included in the
“services to be rendered” for Laurens C-c'>unty Hospital to require physicians who
_are privileged to practice |n the hospital to comply with the medical sfaff bylaws
and terms of contfacts which affect fhe health, safety, and legal rights of patients.
Defendahts, on the other hand, contend that the intent of the parties is to limit the
hospital's “services to be rendered” to only those services; separately billed, i.e.,

room charges, medications, and meals.

10



The contracts between Patients and Laurens Countyll-.lospital are set
'fbrth,' in part,' by the document entitied “Conditions of Admissioﬁ” which was
executed Prio_r to each of the surgeries performed on Mrs. McCord and .prior to
the surgery performed on Mrs. Sherfield. (R. pp. 191-194)>. The operative
language is as follows: | |

The undersigned (patient) agrees .... That in consideration of the
. services to be rendered to that patient, he hereby individually -
“ obligates himself to pay the account of the hospital, in accordance
with the regular rates and terms of the hospital.
(emphasis supplied). '

Laurens County ,Hospital billed .Mrs. McCord $56,962 and billed Mrs.
Sherfield $51,269 for services rendered and Was paid 'an agreéd upon price for
these services. (R. pp. 175_—178; R. pp. 163-165 - paragraphs 28 and '34 of "
Answer to Seéond Amended Complaint). | |

The trial court in its order, held, in part, that the termé of the contract were
: unambiguous:‘ | | o

First, taking the terms in their plain, ordinary and popular
sense, the purpose of the sentence is unambiguous. It simply
obligates patients to pay the bills they receive for the services
rendered them by the Hospital. “Services to be rendered,” in the
context of that paragraph, refers to those services that the Hospital
actually provides and bills for, such as room charges, medications,
and meals, not ensurlng that an mdependent physician has medical

~malpractice insurance. :

" Plaintiffs contend that the “services to be rendered” include:
compliance with state and federal laws and regulations; compliance
with the Bylaws, and; compliance with the contracts between the
Hospital and privileged physicians. However, those things aren’t
actually services rendered by the Hospital. At most, they go toward

® The Conditions of Admission for the McCord December 18, 2006 surgery cannot be located;
however, Sandra Thompson, the. Manager of Quality Resources which includes Risk
Management, testified that the document was probably executed, but can't be located. (R. p. 197
- Thompson deposition, 49:17-25).

11



the standard of care for how services should be rendered by the |
Hospital.

(R. pp. 11-12)

The Order sets ferth the intent of Laurens County Hospital, however,
Plaintiffs contend their intent is different. Plaintiffs submit that their intent is
based upon a recognition of the operational environment of a vhospital. A hospital
is not a Motel 6 which has publlshed rates for rooms and items purchased from
the room bar. The hospltal is required by state and federal Iaw to establlsh an
- environment that has as its primary purpose the health and‘ safety of its patients.
| There are vital services performed by the hospital fof which the hospital does not
bill separately South Carolina Iaw requires each hospltal to have a “single
organized medical staff that has overall responsibility for the quallty of. rhedlcal
care prowded to patients”. (§44-.7-260(D) S.C. Code; S.C. ‘Code Ann. Regs}. 61-
16, § 301). Further, the medical staff shall “with the approval of the hospital
governing body, adopt bylaws, rules and regulation te govern its operation,»as an
organized medical ‘staff.” (S.C. Code Ann. Regs. 61-16, §301). |

It should be recognized that a hospital performs many eewices to patienfs
— not all of these services have separate rate schedules. The room rate charged
to Mrs.-McCord and Mrs. Sherfield was $815.00 per night'. (R. pp. 176-1-_78). The
rate for one' night at Motel 6 is probably around $100 with AAA discount. Can
anyone seriously argue that the rooms at Laurens County Hospital are eight
times better thah rooms at Motel 67 A logical conclusion is that the costs of
numerous other services are included in the hospital room rate inclu_ding the cost

of services of Laurens County Hospital ensuring that physicians privil'eged to
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perform surQery in the hospital comply with the hospital bylaws and com.ply' with
the terms of contracts with physicians that relate to the health, safety, and legal
rights of the paﬁents.

- ~ Neither the “services to be rendered” nor the servicés that wefe '
rendered by Laurens County Hospital can be determined from the four corners of _

_the contract. The CEO of Laurens County Hospital agreed when he testified as

follows:

Q. ... the conditions of admission state that services are to be
rendered by the hospital to the patient?

A. Right. '

Q.  my question to you, quite simply, is the range of services to

- be rendered to the patient is not listed in this document,

correct?

A. Yes '

Q. Is that correct?

A Yes

(R. p. 1/322 - D’Alberto deposition 44:19-24)

Mrs. McCord testified that it was hér intent and undérstanding that part of
the “serviceé to be rendered” by the Hospital was the compliance by the hospital
with legal requirements which directly or indirectly affected her medical care and
legal rights‘. (R. p. 331 - McCord depositioﬁ 105:19 to 106:18).

The testimony of Mrs. Sherfield Was similar. She also testified Jthat‘it was
her intention that the hospital would comply with all state and federal laws, for the.
hospital to require that all its privileged surgeons, spe.cifically Dr. Brown, comply
with the hospifal rules.and regulations, for the'hospital to require its surgeons to

comply with any contract they may have with the hospital about patient

protection, and that she considers the hospital requirement that dbctors maintain -

13



professional liability insurance is protection t‘o‘ her. (R..p. 333 - Sherfield
deposition 67:20 to 68:12). Also, Mrs. Sherfield knew, at the time of exelcution of
the contract, that Laurehs County Hospital required any doctor privileged there to
have professional liability insurance. (R. p. 334 - Sherfield Depc;éition 715 to
72:9). - o

The CEO of Lauren_S County Hospital further testified that monitoring
- physicians cofnpliancé with that portion of'the,medicalt staff bylaws that requires -
~physicians practicing in the hospital to maintain valid professional Iiability
insurance would be a function of medical staff leadership. (R. p. 320‘ - D’Alberto
deposition 32:5-17). . -As noted above, both Mrs.‘ McCord an'd Mrs. Sherfield
testified that part vof.-their decision in choosing to undergo their elective
..procedures at'.Laurens County Hospital instead of another institution was their
understanding that the Hospital would follow its own rules set up to protect the
health and vsafety of its p‘atients.

The intent of the Patients was that they would be protected during this
hospital stay by all means available — the South Carolina law, rules and
regulations of the hospital, bylaws governing the operation of the hospital, and
contracts with physicians whiéh. have requirements to proteét the patients. |

Another issue raised by ‘the Order is that the trial judge characterizes this
action as a third party action. Plaintiffs respectfully disagree. For example, the
Order states “At most, Plaintiffs would be incidental beneficiaries of the Medical
Staff Bylaws and Subsidy Contract, but that would not givé them stahding to

bring an action to enforce those documents.” (R. p. 14). The Order cites in

14



_sUpp_ort the Virginia case Hesse v. Long and Foster Real Estate, Inc., 2012 WL
1427793 (E.D. Va. 2012) “noting that no jurisdiction recognizes a theory of
liability whereby a third-party to a contract can sue the non-breaching party for

failure to enforce the contract (R..p. 14)

In response,. Plaintiffs point out that the complaint does not aliege a thlrd

‘party action but alleges a direct action against a party to the contract Laurens -

‘ County Hospital, for breach of the contract in seven separate particulars for'
failures of Laurens County Hospital employees. (R. pp. 151-1562 - paragraph 73,

- Second Amended Compiaint)v. There is no allegation of an action for a third-party

claim._' | |

| Another issue .rai'sed by the Order is that “It is undiéputed that at .the time

of the surgeries on Plaintiffs, Dr. Brown had the required insurance.” (R. p. 13). |
This statement is correct; however the |an|ry does not _stop there because as

the Order notes, “It is undisputed that pursuant to the Hospital Medical Staff :
'Bylaws Dr. Brown had to maintain (emphasus added) medical maipractice
ins‘urance in order -to retain privrleges at the ‘Hospital.” (R. p. 8). So, the
'_ requirement was for Dr. Brown to have and to maintain vaiidprofessional liability
: insurance.. It is true 'that Dr. Brown had _the‘i_nsurance:; bUt,-it is also truethathe
gld not maintain _the insurance. It is undisputed that during the si>t months from ‘
duly‘ 9, 2009 to January 14, 2010, Dr. Brown was privileged at Laurens County
Hospital; but, he did not “maintain professional liability insurance” covering the

claims of Mrs. McCord and Mrs. Sherfield. Further, Laurens County Hospital
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took no action to require Dr. Brown to compiy with the Medical Staff Bylaws or
the Subsidy Contract to maintain the required professional Iiability insurance.

Plaintiffs submit that Laurens County Hospital breached the contract with
Plaintiffs by failing to require Dr. Brown to corhply with the Medical Staff Bylaws
to maintain valid 'professional liability insurance covering the claims of Plaintiffs
"during the time that Dr. Brown was continuously privileged by Laurens County

Hdspital. At the very least, a factual issue is presenfed as to the intentions of -the
parties in applyihg the requirement “to maintain professional liability insurance” to
the contracts between the parties. Since the scopé of the services language in
the contract, i.e., “services to bé renderéd”,.cannot be‘détermined within fhé four
corners of thel contract, then the term ".servibes” is ambiguous. Carolina
Ceramics, Inc. v. Carolina Pipeline Co., 251 S.C. 151', 161 S.E.2d 179, 181
(1968) (holding that a contract is ambiguous if it is capable of being Au'nders‘torod
._in_ more senses than one, if the égreement'is obscure in meaning, or has
_indefiniteness of éxpression, or hés a double meaning.)

The ambiguous language in a contract should be consfrued liberally and
most st_rongly in favor of the party who did not write or prepare.the contract and -is
not responsible for the ambiguity. Any ambiguity in a contract, doubt, or
uncertainty as to its meaning should be resolved against the party who prepared '
the contract or is responsible for its verbiage. Ecclesiastes Production Ministries
v. Outparcel Associates, LLC, 374 S.C. 483, 649 S.E.2d 494, 499 (Ct. App.
2007) citing Myrtle Beach Lumber Co., Inc. v. Willoughby, 276 S.C. 3,274 S.E.2d

423, 426 (1981) (quoting 17A C.J.S. Contracts §324).

16



The construction of an ambiguous contract is a question of fact to be
determined by the jury. Café Associates, Ltd V. Gerangross, 305 S.C. 6,'40_6 o
S.E.2d 162 (1991); Peeples v South Carolina Power Co, 166 S.C. 150, 164 S.E.
605 (1932).

The Rule 30(b)(6), SCRCP designee for Laurens Counfy Hospital, Sandra
Thompson, testified that- the Conditions of Admission forms were prepared by
Laurens County Hospital, that the document i_n‘this form had been uéé_d by
Laurens County Hospital for at least 15 years prior to the surgeries, and was
used in all the McCord and Sherfield surgeries. .(R. pp. 196-197 - Thompson
| deposition, 48:19 to 50:17). Additionally, it ié apparent that Laurens County
Hospital is the séphisticated party in this transactio-n and prepared this standard
contract. Thus, the terms of the contract are to be liberally construed in favor of . '
- plaintiffs and any reasonable interpretation of “services” favorable to patients
would be mandated. Réstatement (Second) of Contracts §206.

Plaintiffs submit that for the reasons stated, a reasonable conétruction of
the contract term “services to be rendered” is for Laurens County Hospital to
require the physicians it permits to practice in the hospital to comply with staté
law and reg}ulations, comply with its Medical Staff Bylaws, and comply with their
contracts, specifiéally the portions that affect the health, safety, and legal rights of
- t'he patiént. | |
Plaintiffs submit that LaUr_ens County Hospital breéchéd the co'ntract with

Plaintiffs by failing to require Dr. Brown to maintain valid professional liability
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insurance cdvering' the claims of Plaintiffs during :the time that .Dr. Brown was
~ continuously privileged by Laurens County Hospital. o
E. BREACH OF DUTY IN SPECIAL RELATIONSHIP

The Order seté ;orth that. the trial judge assumed, without deciding, that
there was a special relationship between the panieé; (R. p; 13). Even so,
' Plaintiffs believe it would be appropriate fo brieﬂy discuss the law regarding
special relationsﬁips and the facts which suppor.t a specialjrelationship in t'his
.case. |

The South Carolina Supreme ,Couft in Meddin v. dethemk Ry;CaroIina
Division, et al.,-218 SC 155, 62v S.E.2d 109 (1950), quoted with approval the
Uﬁited States Supreme Court,.A.tlantic & Pacific R. Co. v. Lair_d, 164 U.S. 393
~ (1896) as follows: | |

_if the relation of the plaintiff and defenda“nts be such that a duty

arises from that relationship, irrespective of contract, to take due

~care, and the defendants are negligent, then the action is one of . 3

I 62 S.E. at 112 |

Further, thé court héld that “the négligent and willful failure ‘to perfgrm
certain legal duties, not afising out of the particular contract between .the plaintiffs
and this defendant, but‘arising out of the relationship creéted by the co}n'tract....”
4 62SE2dat113. |

~ The South Carolina Supreme Court, in a case presenting a certified

~ question from the Fourth}Circuit Court of Appeals, held that a consulting firm

| owed a duty to the South Carolina State Ports Authority to exercise due care to

accurately report objective factualvdata concerning the. Charleston Port if it knew
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.or should _have known that the répbrt was to also be used by a competitor. "The
duty of the tort-feasor”‘a‘rises__. from the relationship to the injured party. Soufh
Carolina Ports Authority v. Booz-Allen & Hamilton, Inc., 289 S.C. 373, 346 S.E.2d
3‘24,‘ 325-326 (1986).

The court further held that a cause of action is met if the following are

proved:
1)~ the existence of a duty on the part of the defendant to protect the
plaintiff (because of the special relationship);
2) the failure of defendant to discharge that duty; and
3) _injury to the plaintiff resulting from the defendant's failure to
- perform.

Id. 436 S.E.2d at 325
The South Carolina Supreme Court issued an 'opinion in Tommy L.. Griffin
- Plumbing and Heating Co. v. Jordan, Jones and Goulding, Inc., 320 S.C. 49, 463
S.E.2d 85 (1995) to ‘a novel question in South Carolina — whether design
~ professionals incur tort liability {o a contractor for purely economic loss. At the
| time, a tort action for economic Idss was not recognized. However, the South
Carolina Supreme Court noted:
In the last few years, a growing number of states have refused to
apply the “economic loss” rule to actions against design
professionals when there .is a “special relationship” between the
design professional and the contractor.
(/d, 320 S.C. 49, 463 S.E.2d 85)
Also, the Supreme Court noted:
applying these concepts (i.e., a special relationship creaﬁng a duty
of care outside the terms of the contract) to professional liability, we
have long held lawyers and accountants liable in tort for
malpractice (citations omitted). These professionals owe a duty to

the client ... which arises separate and distinct from the contract for
services. (citations omitted). We see no logical reason to insulate
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design professionals from liability when the relationship between

design professionals and the plaintiff is such that the design

professional owes a professional duty to the plaintiff arising
separate and distinct from any contractual duties between the
parties or with third parties. (citations omitted). Whether such duty

exists will depend on the facts and circumstances of each case.

(Id. 320 S.C. 49, 463 S.E.2d 85)

Subsequently, the South Carolina Supreme Court cited Tommy L. Griffin
favorably by revérsing a lower court order of summary judgment and ‘stating
' “FUrther, we noted that whether the design ‘profess'ional ’owes a duty depends on
the facts and circu‘mstances of each case and holding “also, we find it is a factl_Jal
issue whether these circumstances give rise to a special relationship between
Architect and Cullum.” Cullum Mechanical Construction, Inc. v. South Carolina
Baptist Hospital, 344 S.C. 426, 544 S.E.2d 838, 842 (2001).

Plairitif_fs allege that the providing of services by Laurens County Hospital
to the Patients created a special rélafionship. The Patients elected to undergo -
surgery' that could have serious consequences to their_ health and life
expectancy. The hospital provides certain services such as independently’
determining the scope of practice, types of surgeries and competency to perform
each surgery that the physician can perform in the hospital. These services and
others proteCt patients by operating the hospital in accordance with state law and |
regulations. (R. pp. 138, 144, 153 - paragraphs 13, 41, and 80 of Second
~ Amended Complaint). The patient is virfually putting his life in the hands of the

hospital employees. It is difficult to imagine anyone arguing that the relationship

between a hospital and a patient does not constitute a special relationship. The
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relationship is much more than economic — it is potentially life changing, resulting
in living a life with or without pain, and either life or death.

The person Laurens County;HospitaI assigned to monitor the physicians
to ensure compliance with the requirement: to maintain professional liability
ihsurance was Lynn Reaves who was manager of medical staff services.' Ms.
Reaves was the person soIer responsible on behalf of the hospital for requiring
physioians to maintain the pro.per} insurance acoording to the Medical Staff
Bylaws; however, as ehe poihted out in her testimony “ultimately our board was
responsible for making sure physicians ad'hered~to our bylaws”. (R. p. 291 .- :
' | Reaves dep.osition, 17:6-12). Itl is apparent that the Manager of Medical Staff
Services hed not been properly trained or educated concerning prrofessiona‘l

liability insurance policies, as partially evidenced by the following:
* she did not know the insurance coverage differences between a
claims made policy and an occurrence policy because no one from
Laurens County Hospital ever explained or informed her of the
difference;
she did not know the necessity of Extended Coverage Repomng
(Tail Coverage) nor the necessity of Prior Acts Coverage when
insurance companies were changed under a claims made policy;
she did not know when Extended Coverage Reporting (Tall
Coverage) or Prior Acts Coverage needed to be purchased or the
amount of the cost to purchase;
she did not know the effect of change in insurance companles on
existing potential claims of patients injured at Laurens County
Hospital by the malpractice of Dr. Brown;
she never asked insurance companies to explain coverage even
though the insurance policies advised interested persons to
contact the company for further information;
she did not know what the retroactive date meant in the MAG
Mutual insurance certificate nor the steps to determine its
meaning; and
she did not inquire about restrictive endorsements contained in the
insurance policy although the insurance certificate stated to
contact insurance company for further information.
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(R. pp. 295, 293, 294, 292 - Reaves deposition, 41:7-10; 25:20 to
26:2; 37:6-10; 23:19-25; 24.8-12; 24:13-18).

Additionally, it was known by the hospital étaff during the period of July 9,

2009 to January 14, 2010, (i.e., the period during which Dr. Brown could

purchase Tail insurance) that Dr. Brown was probably committing malpractice on

- numerous occasions.

The Affidavit of Sandra Thompson, who was Risk Manager, confirms that:

*

concerns arose regarding the October 27, 2009 surgery by Dr.
Brown on Dixie Mitchell as being malpractice;

concerns were raised by Rufus Watkins, MD and Dr. Brown
himself about Dr. Brown properly performing surgeries;

in early December 2009, eleven charts of patients of Dr. Brown
were sent for independent review by Dr. Madis who submitted his
report to the hospital; \

Dr. Stribling, the Chief of Surgery of Laurens County Hospital,
raised concerns about a surgical complication caused by Dr.
Brown that occurred on December 11, 2009; '
Dr. Stribling raised concerns to Dr. Brian Weaver, Chief of Staff, on
December 14, 2009 that resulted in Dr. Brown voluntarily
relinquishing certain privileges on a temporary basis on December
15, 2009. -

" (R. pp. 296-299)

The memo dated January 22, 2010 by Dr. RW. Watkins sets forth that it

was common knowledge among all eleven Scrub Techs that Dr. Brown injured

- numerous patients during surgeries. The memo stated, in part, that:

There was a general concern that there were an inordinate

number of inadvertent injuries to the bladder, bowel, and ureters,
especially with the sling procedure. There was (sic) concerns that
when performed by this MD the procedure was dangerous and it
‘was stated there were injuries in “almost every case” and that the
procedures “caused more harm than good.”

(R. p. 301)
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The December 2009 letter from the Chief of Surgery, Dr. Stribling, to the
Chief of Staff, Dr. Weaver, sets forth the gravity of concern the médical ‘s'tv_affi_had
about the surgical performance of Dr. Brown. Dr. Stribling states “a situation that
is of great concern to me. | Worry greatly about what appears.to be a continuing
pattern of surgical nwisaidventures by Dr. Byron Brown. ..... Because of what -
appears to me to me (sic) a worrisome pattern of complications, | will, as Chief of
Surgery, respectfully ask D‘r-. Brown to temporarily ieiinquish his__privileges -t'o_vdo |
all pelvic surgery...” (R. p. 303). |

The next day, Dr. Brown relinquished his privileges at Laurens County
Hospital to perform hysterectomies, anterior and posterior repairo, and urethral
slings until the beginning of 20-10. (R. p. 289). Two rnonths later, Dr. Biown
voluntarily entered into an agreément -with Laurens County Hospitai to.
significantly reduce tne_gynecological surgéries he was allowed fo perform and
agreed to take a leave of absencelfrom the hospital staff positions he. held. (R.

pp. 304-3086).

-
o

The September 15, 2011 Memorancium of MAG Mutual docuinents that
Dr. Brown self-reported ten separate claims (two for Mitchell for separate
.s,urgories) against his insurance policy. Eight claims were covered, two were not,
which were McCord and Sherfield. (R. pp. 307-308).

The foregoing is substantial evidence.that officials at Laurens County
Hospital knew that Dr. Brown was céusing >serious injuries to patients duping |

surgeries at Laurens County Hospital. The injuries were occurring during the

time period from July 9, 2009 to January 14, 2010. Laurens County Hospital kept
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- the privileges of Dr. Brown active to allow him to perform surgeries at Laurens

County Hospital from which both Dr..Brown and Laurens County Hospital
benefited financially. Dr. Brown also continued to receive a reduction of $5370
per month forgiveness of debt to the‘hospital. (R. p. 219). During this six month

period, Dr. Brown could obtain Tail coverage from JUA. Since the Tail 6overage '

~was not obtained by Dr. Brown from JUA nor Extended Coverage from MAG

- Mutual, the professional liability coverage was not maintained in compliance with

the Medical Staff Bylaws and Subsidy Contract.

T‘he plaintiffs submit that a factual issue presents as to whether Laurens
County I-'Iospité"l, which was in a special relationéhip with McCord and Sherfield
and with its patientsundergqing 'surg.ery, negligently breached the duty of care to
Mrs. McCord and to Mrs. Sherfield by failing to}req.uire Dr. Brown to comply with
the requirements of the Medical Staff Bylaws and Subsidy Contract to maintain
the professionaJ Iié_bility insurance while Laurens County Hospital had financial
leverage over Dr. Brown; and by failing to train, instruct, or employ employees
knowledgeable in insurance: matters; ahd by failing to monitor physicians

committing malpractice and requiring these physicians to maintain professional

~ liability insurance.

F. ADDITIONAL ISSUES
The trial judge briefly raised several additional issues which héve. not yet
been addressed; but, will be addressed herein.
The Order states that “there is no law in South Carolina that requires

doctors to maintain medical malpractice insurance much less any law that puts
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the burden on hospitals to enéure that doctors maintain medical malpractice
,insurén_ce.” (R.p. 1?).-‘ This is an accurate statément and Plaintiffs do not allegé
there is such a law. The hospital required,‘as a condition of béing privileged to
perform surgery, that the doctors must have and mai'ntain professional liability
inéurance. (R. p. 207-208 - Article 1ll STAFF APF’OINTMENT 3.2.1(é)). Further,
the hospital required Dr. Brown, as a condition of r/eceiving a cash su_bsidy of
$644,-¢_}47, to éxe’Cuté a contract that required him .to'cc')mply with ‘the Medical
~Staff Bylaws and have professional liability insurance in a r'ninimum amount of
$1,000;000 per claim/$3,000,000 aggregéte of JUA/PCF coverage. (R. p. 213 -
ARTICLE II:‘~ PHYSICIAN OBLIGATIONS A.1; R. p. 216 - ARTICLE VI.
PROFESSINAL LIABILITY INSURANCE). | .
| Even though t'h.ere is no law requiring hospitals to ensure doctors maintain
medical malpractice insurance, the hospital can accepf such a burden on their
own — either beéa-use it is the prevailing practice of hospitals in the U.nited States
or because of contracts with its patiénts. (“parties rhay bind themsélves as they
see fit by contract, u'nless4 the éontréct would violate the law or is contrary to
public policy”. South Carolina Department of Transpon‘ation v. M&T Enterprises
_ of Mt. Pleasant, LL. C., 379 S.C. 645, 656, 667 S.E. 2d 7, 14 (2008)).
| ~And last, the Order also states that “Pu.rsuant to the Act (Soufh Carolina
Tort Claims Act), a governmental entity cannot be held'liable for the acts or
omissions of an independent contra.lctor"’ (R.p. 1.5). Again, this is an accurate

statement; but, not relevant to this case. The allegations in this case are breach

of contract by Laurens County Hospital through actions of its employees and
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negligent bre_ach of duty to exercise due care by employees of Laurens County
Hospital. The allegations of breach of contract and negligence relate solely to
the actions or inactions of employees of Laurens County Hospital
Consequently, the a!legations of failure to exercise due care by employees of
Laurens County Hospital are not excluded by the T_ort Claims Act.
CONCLUSION

' Plaintiffs request that the_ Cour't-find that material terms of the contracts
are ambiguous and capablé of more théh one construction. Thus, a factual issue
‘is presented as to the true meaning/and intent of the parties.

‘Plaintiffs also request that the Court f.ind that a special relationshib existed
“between Plaintiffs and Laurens County Health Care System and find that a
- factual issue is presented whether Defendants breached the duty to exercise due
care in the special relationship.

Plaintiffs respectfully request that the Court reverse the summary
_ jUdgfnent of the circuit court and remand this case for a jury trial on the merits.
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