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INTRODUCTION

In their brief, Grange Mutual and Trus_tgard Insnrance do not
present the Court With.a basis to affirm th}ertriall court’s judgment." The:
: st’ipulated facts of thls case are compelling and.demonst'rate |
Aconclu.'sively that-' (a) neit_her‘party' intend'ed to‘be‘ bound ,by-the | “offers”
B made by Grange; (b) there was no con81derat10n for the alleged contract,l
BRI and (c) the statute 01ted by Grange South Carohna Code §38 57- 75 B ) '
concluswely estabhshes that there can be no b1nd1ng agreement .
.. between Grange and 20/20 1n thls 1nstance Accordmgly, the tr1a1

eour_t S Judgment should_be reversed.

E 1", Neither Gra:nge nor 20/26 intended to be bound.r ) |
As Grange p’oi.nts‘out in its brief,.the'.South. -Car('.*)lui_na‘Suprerne :

- Court hae held that a unilateral contract reQuires, among other th'ing-s_,
‘v"a‘spec‘iﬁooffer.”_- Preecott v. Farmers Te]ephbne Co‘Op, Inc..,~_33v5' SC
330, 33‘7; 516 SE2d 5‘323‘, '92_6"(1999). The “contract” in this instanee
fails on this critical‘ threshold reqnirement. .’ Grange ne\rer addresees the

* fact that:,‘its written “offers” are not specific. As noted in 20/20’s opening

" Drief, the fax offer sheets contain at least two indications that the offers o



are not for a spe01flc price. See Exhibits D, J and N. The offers prov1de
for the poss1b111ty that the price charged by 20/20 could exceed $1 000

and that if it did so, it Would have to obtaln approval for that prlce ,' |

. ~ That certamly indicates that if the pr1ce charged by 20/20 is less than :

| $1, OOO no —addltlonal approval 18 requlred 1 It also 1nd1cates Grange
| understood that 20/20 was not bound by pr1c1ng offered in the fax, 1f
- « | i :'ZO/ZO_WQTG bound by that,prlclng, Grange Would knoW that lthe.amo_‘funt "
L charged “.W‘ould not'exceed }fBl,O”OO'a‘nd thus Would not have ;to-wproyidev for L
—that contlngency | | | \
Moreover the fax offers spemfy if 20/20 was to 1nclude other ".} ;“
L | Charges beyond what was spemﬁed,‘_rt should ;contac_t G_range s thll‘,d-_ B
- party administrator about those charges.j Again; 1f 'f}ra’nge hadh.; |
intend.ed to bind 20/l20 to the:pricing::contained :inth:e'faxe's,_:there? w’ould'.
| hajve_»beenno provision at all for 20/20 to include other-charges- in its B

‘billing. Plainly, what was stated in the faxes in this case did not‘

1 The Collins and Gregg referral sheets, Exhibits J and N, state a
specific price that Grange states it is willing to pay as opposed to just a
- pricing formula as is the case in the Hampton referral, Exhibit D. Even
though those two offers provide prices of $248 and $254.16, both state
“If the cost of the claim is over $1000, please call or emall Pr1cmg '

- Approval.” »



‘ constitute “speciﬁc offers” sufficient to form the basis of a unilateral
contract. |
The house painting analogy vthat Grange«iises from a Texas case
111ustrates this pomt perfectly Grange Brief at 9 cztmg Vanegas v
Amencan FEnergy Serv., 302 S. W 3d 299 303 (Tex 2009) There the
‘ analogy was a homeowner offermg to pay a. pa1nter $5O 1f the painter
palnts"the homeowner s house. That 1s not what occurred in th1s case. -
Here if Grange s offer to 20/20 were apphed to pa1nt1ng the
shomeowner S house the homeowner s offer would be that she would pa;vrv.
$5O to paint the house but the painter should contact the homeowner if
the cost of the ]Ob exceeds $1OO and if there additional costs for 1tems
hke a‘ddi_tional m_aterials;" That 1srn0t“'a ?S'.Uff101elitly definite .offer to |
. estahlish» a'-uniiateral cOntra-ct :‘u_pon p'erform'ance.'" |
Grange’s conduct post-nerformancéaby 20/20 further demonstrates
, that the offer was not intended to be b_inding.; The undisputed evidence .
shows that'Grange _ne\'fer‘paid the amou'nt: that‘ was set forth in its -
© offers. Grange claimed in its'brief that “In accordance with a»-ll of its .
commnnications before the work was p.'erformed, G:range sends paYment

for an amount less than 20/20’s invoice but in an'amountpreﬁous]y



co@m unicated by Grange.” Grangé Bﬂef at 6 (em}:;hésis adde()i). That
claim is ﬂatly untrué. The recofd fdéﬁdhétrafés Without émbiguity that
S »ZGratnge,‘never péid the_amqunt it cox%ilmul‘lﬁicatedfto 20/20; it alw;ay's".paid
-m(.)ré, further evidehcingvthat Grange dldnot :intel‘l'd'i:ts.' éffers to bind B
20/20 to the pricing cofnmﬁnicéfed, G.rang.e:i:s .'conspic.u'oﬁ-sl'y silenf on
this fact in its brief. - | |
Siﬁiﬂarly,?O/ZO never iﬁtended to be_, bouvnd’ by thé terms of the
| faxés. 20/20 reject_ed the pricing when it was offered éenerally, it |
j ‘rejected the pricing when 11: ans‘ offelx"ed;over thé.te'lephon.e', it did not
follow the specified b_ﬂling inst'ructio};é cdnt‘a-inedAin the faxes and it did .
not use thé rétes_ sﬁecified in thefaxes in .Ofc_h‘ex_',"wqrds, 1t vign>01.'e‘d, |
- nearly. n fheif eiat_irety_, the terms 'prOVidéd_by'_ :;(_}i‘anée‘.. Evenfso,
. G'rang-e 'he{;ér reje‘cted 20/20’s invéi:céé as _beiné'nén-cdmplianp; Agaih,_, B
| TGrahge fl;evef addfeéses that fact a |
Becaﬁse theré is noé_vidence showmg that eith_ér Grange or 20/20
‘ iﬁtended to.be bdund by the terms éf Gi‘angefs‘f&’x confirme’ltions., the
trial court’s. cbnclusion that a cohti‘éct Wa:s- forined’ when 20/20
~performed work for its customersWaé pllafiri error. ‘AAs this C.o.urt has -

noted previously: “a contract only arises when there is an actual

/



_ agreement by the partles 1n Wthh the partles demonstrate a mutual '
| intent to be bound 7 E]ectro Lab of AJken V. Sbarp Constr 357 S. C
- 363, 369, 593 S.E. 2d 170 173 (S C. App 2004) 2.That analys1s is
completely consistent With the Supreme Court S requirement that there
_.amust be a‘meeting of the minds With regard to all essential and

material terms oi’ the. agreement P]a yer V. C]zand]er 299 S: C 101
105, 382 S.E.2d’ 891 894 (1989) Because the ev1dence here , ‘.

: demonstrates no meetlng of the mlnds and no 1ntent to be bound no
_cont_ractl—l. unilateral‘~or othe‘ryvise — could have been formed. The trlal
court’s ,dete‘rmi_n_ation to t‘he_c0ntrar'y 'constitutes reversibl.e‘ errortj
2. Asa matte‘r oflaw, no cOnsideiratio‘n exists for the “a‘greement.’; -

| A unilateral contract reduires consideration. In th‘e present case, _

: th'ere.i's 'rio'consideration"because':Grange;did nothing mor‘e than What it |
_was. alre’ady-obhgated to don ’I;hat 1s not cons1derat10n to subport 1ts |

c1a1m of a bindlng contract W1th 20/20

2 Electro Lab is of further significance because it cites favorably the .
Restatement (Second) of Contracts.. As 20/20 argued in its. copening brief
— without response from Grange — under the Restatement, 20/20’s
actions would not have constituted acceptance of Grange’s offer and no
contract would have been formed. Yet another reason the trial court’s
decision in this case-should be reversed

5



Grange’s argument with respect to the consideration issues is
tortured at best. It argues because it elected to pay 20/20 'directly, that - -
was consideration for the unilateral contract.' Thalt. :position has no N

> 13

support at all in the record Nowhere in Grange offer does it promlse_ |
to pay 20/20 directly, as,opp‘osed to paying the pohcyholder; the |
‘ confirmatlon faxes that form the ’ offers only 1nd1cate when paynient
w111 be rnade not to whom See Exhiblts D J and N. (“Payment w111 be -
rendered--upon receipt of funds frorn.the cl1ent;.‘ ). Qonsideratlon_ has to
- be st‘atedin the -offer;.' .“The off‘eridentifies the bargained for exchangél -
» and creates a power of acceptance n the offeree Prescott V. Farme.r's- :
,Te]epbone Co -op, 335 S. c 330 336, 516 s E. 2d 923 (1999) quotmg
" Caro]ma Amusement Co Inc V. Connectlcut Nat’l sze Ins Co 313 |
S C. 215 220, 437 S: E.2d 122 125 (s C. App 1993) and Restatement
| (Second) of Contracts § 29 (1981) Because it did not 1nc1ude the
- : promlse to pay the funds» to 20/20, that p.ayment ca_nnot‘ constitnte )
consideration for the 'agreenie_nt_, | - B -
In reality, the payment was rnade to 20/20 not'as consideration for
the “agreement,”‘ but because of the assignment that was eaecuted by

20/20’s customers. See. Stipulated Facts 9 35 (“I assign any and all |



insurance claims and all policy proceeds owed by my insurance .
company in connection with my darnaged glass to 20/20 Auto Glass, to
' be‘paid directly to_.them.’-’).v Upon execution of the assignme_nt, there._
VVas no. elec'tion for Grange‘ to m'ake ahout ,.w-hom to‘ pay —1f such an |
| electlon ever ex1sted because the pohcyholder p.roperly assrgned the
' ‘proceeds to 20/20 |
Grange 8 c1a1m that 1t has the ablhty to choose rvhom to pa.y is .not
,»at all supported by the pohcy language c1ted and 18 contrary to laW The
ulang‘u_\age t_hat Grange. may. elect-to pay to_ repalr or replace th_e damaged,
- ‘\'property' uéés"nét .deter'mine ‘the‘ payee of what is owed but .rat‘her |
T _ireﬂects the. ab111t$r ot Grange to‘pay the repalr of replacedme:ntcost as

. opposed to buylng the Veh1cle from the pohcyholder under the actual

5 _ _cash Value prov181on of the hmlt of hablhty See Exhibit A p. D 4 and

' Stlpulated Facts 1 10. leen that the pohcyholder retalns the ab111ty to
determlne what shop Wv1ll perform- the Workunder South Carollna Code
38'57-7 5, Grange cannot claim anwah.ility: to pay ‘a repair fac‘iliityv directly’
because that Would presume that Grange may select the repair .facility.v |
Moreover; Grangé can_not ciaim that it has the l.ega.l ability to

bypass the policyholder with its payment absent either a directive or -



consent to do so. The debt that Grange Was obligated to pay became

fixed at the moment of damage and could be freely ass1gned and sold by ‘. .

the pohcyholder Narra]m v. Alea London Ltd 404 S C 337 344, 745
S. E 2d 90, 94 (2013). As a matter of law, that prevents Grange from
'bypassmg the pohcyholder W1th its payment

At its core, Grange’s contractu'al obhgatlon nnder the insurance

L pohcy is to pay the amourit necessary to repalr or replace the

' *pohcyholder S damaged glass. If that is all that 1t pa1d to 20/20, 1t d1d |
. nothmg more than what it was legal'ly obhgated to do Wh1ch_cannot
' ] "form the bas1s of co.ns1derat10n for a- contract The only th1ng that
| ':._‘v(‘}range pomts to as be1ng beyond 1ts pre ex1st1ng legal duty 1s the
. payments were made d1rect1y to 20/20, somethmg that was: not 1ncluded' ~
p 'in its oft’e'rs and yvas inl fa,c‘t compehed by the p_olicyholders’ .
) | assignmentsr That 1snot consrder_ation sufficient to support the

- formation of a binding contract.3 Given that‘the trial court failed to

s While Grange attempts to minimize the analysis provided by United
States District Judge Patrick Schiltz in his on the record ruling that
facts identical to these do not create unilateral contracts — even when

- viewing those facts in a light most favorable to the insurance company
“on a motion for summary judgment — it neither addresses that court’s
--analysis nor cite’s any contrary authorlty See Grange Brief at 21, n. 8.
While it references i n passing Southern Glass & Plastics Co. v. Kemper,



'-ident'ify‘a'-ny -consideration‘for the agreement it Was reve‘rsible"error for»; L

L the court to conclude that a b1nd1ng contract was formed on these facts

o 3. South Carolina Code § 38 57-75 proves there is no umlateral

contract

Grange S f1na1 defense of the trlal court s Judgement 1s to c1te to

N South Carohna Code § 38 57 75 and clalm that the 1eg1s1ature somehowl |

cod1f1ed the Court s’ de0181on in Kemper Grange Br1ef at 23 24, In fact __

R the statute makes clear that no umlateral contract 1s posmble

Sectlon 38 57 75(E)(1) prov1des that 1f a glass shop, in thls

: _,1nstance 20/20 refuses to accept the 1nsurer s proposed re1mbursement S |

:v’;‘_rate the pohcyholder may be 1nformed that the pohcyholder w111 be o

L respons1ble for addltlonal costs ThlS is s1gn1flcant W1th respect to th1s L

e »-A,u-case for two reasons one it prov1des 20/20 W1th the statutory ab111ty to A

reJect Grange S proposed pr1c1ng, two 1t estabhshes that 20/20 cannot | i

B ; ,be bound by those pr1ces through some other means because the : L

o -pohcyholder may be respon31b1e for addltlonal charges If Grange had

E | »‘the ab111ty to b1nd 20/20 to 1ts prlclng, the pohcyholder Would never be -

399 8. C 483 732 S.E.2d 205 (S. C App 2012) that case did not address
_ any claim of lack of considération. That fact is also true-with respect to
- all of the cases from outside of South’ Carolina cited to by Grange that
 20/20 distinguished in its opening brief. Grange therefore c1tes to no .
'_""authorlty at all in support of 1ts cons1derat10n position. e

“ 9



responsible for some additional amounts — the.;‘offers” do not piir_port to
limit themselves to what Grange w1ll reimburse but rat_her atte'mpt to -
- placea limit on -what 20/20Will chargelf the offers'in fact _ledito a

l binding contract, 20/20 would be fore’clos‘ed from piirsuing' any‘one"‘for

addltional amounts beyond what Grange promlsed to pay. Yet Grange
acknowledges in its brief that Grange 1nformed its policyholders that
they may be responsible for some amounts out of pocket if they chose to.
| -have_ ,20/20 repl_ace their da_ma‘g‘_ed'glass. G'ra'nge Brief at 24. ‘See also |
-'Stipulated Facts 1[80.4 | - o |

Grange tries to contend that the statute somehow gives 1t the

L abillty to set whatever pr1c1ng it w1shes Grange Brief at 24 n. 10.

Unfortunately for Grange, the statute onlyvapplies to ‘administratn’/.e L
reqiiirer’nents vand not policy' re.q‘iiirements.:' Section 3857 -75, provides
that “[vliolations of this section are subject ,to'the’proizision's'of the
Sonth Carolina Insurance_ U.nfair Claim Practices Act,"’ SC Code Ann. §
38-59-20, et. seq. The South Carolina Supreme Court has held that
j'nrisdiction over compliance With the Trade Practices Act and :Claims

- Practices Act is vested with the Department of Insurance, not the

1+ This further evidences that Grange d1d not intend 20/20 to be bound by
the faxed ‘offers.”

10



'coﬁrts.v Mastérc]ean, Inc. v. Star Iﬁs. Co_., 3.47 S.C. 405, 415, '556 SE2d
371, 377 (2001). | |
| : Apart ffo;n thé féct that Grange iv's éttempting to use t-He vstétuté "
for ~3‘Lvn impermisﬁs.ﬂ‘)lé’l pﬁrpose, the V\Ifor.d‘ing}‘of the statute does not Agive
. AG_ran‘g‘e‘ ,caf.'tei b]ahcbe to d-et‘erminej Whaf Cor%s’titﬁtes "‘fair and :
o 'reasorilable.”V AW‘ére fﬁat to Be ~the'c'_asel,j it Wo‘ulld-rehder‘ the terms “fair
‘a'n.d‘ ?easbnable” éofhple’péiy r.neanil"l'g'le‘_s-sii. the :phréseé “the in‘sgrer.’ s
r.at'e”-aiylll.d‘ ;‘thé‘inShrer’s fair 'a:hd;easohab.le rate’ Woﬁld hé‘jve-‘ide”ntyical
. meaning. Thaf‘"‘ca‘nvn'ot be presﬁmed tolbe‘t‘he législature’s i-ntent. iThus;
Grange’s effort'_fo_ take a statute tilat' is to rééulate and restrict an

- insurer’s conduct-and turn it into something permissive fails.

o >CON(“ILU'SVI;(~)N o

-~ The stlpulated facts demon's.tfa".cé"i‘;h.at thls (é.ase does nof ;‘p’ré'se.ntjia
situation where a ui;ilaﬁeral contréci; .exis't',s., The wording gf the .“.-offe‘rs"" ,
thét‘ were made ._demohstrate_that Grangé did "n_ot inte'gid_.t.o bin'd}'VZ(‘)/'ZOA,
as did BOth 1ts wc\)rds té the pblic&holdéris and. its subseqﬁent p'aymeﬁ'fs;
Whic}; Wére_ all greater than :W'hét‘w.a.}‘s px}o]bosed. Similarly, 20/20,; va:tl_all
times demonstrated that it did ﬁll(ﬁt inténd to be bound by' Gr.anége"s'-v :

~ “offers.” Moreover, Grange did not promise 20/20 to do anything that it

11



was not already legally obligated to do in exchange for 20/2‘0"s ,

performance of the work. As a result, the effort to form a contract

: w’ouldfaﬂ for lack of consideration. Finally, the statute that Grange_ ,

cites to justify the trial court’s decision actually precludes_ there being a

.

' _unilateral contract.

< -

For all of those reasohs as well as the reasons set, forth in its

‘ opemng brlef 20/20 Auto Glass respectfully requests that the judgment

of the tr1a1 court be reversed and the case remanded

" September 7, 2017
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