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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

¥

hY

APPEAL FROM THE RICHLAND county R BCEIVEYTY)
COURT OF COMMON PLEAS

The Honorable Joscph M., Strickland, Master-in-Equity SEP 06 2017

SC Court of Appeals
|
Appellate Case No.: 2017-001795 »
Country Propc;rties, | Respondent,
V8.
Nancy Dunn Martin.......................... et bevrre sttt aen e Appellant.

RESPONDENY’S RETURN TO APPELLANTY’S REQUEST FOR LEAVE TO
MAKE MOTION FOR RELIEF PURSUANT TO RULE 60(b), SCRCY

Res;iondent Country Properties, LLC (hereinafter “Respondent”) respecifully
submits this Return to Appellant’s motion for lcave to make a Rule 60(b)(2)-(3), SCRCP '
beforc the trial court. For the reasons stated herein, leave to file the Rule 60 motion
should be denied. |

Procedural Background

The Trial Court cntered its final order in this case on September 27, 2016. The
final order found that the Responcient had a prescriptive easement over the property of the
Appellant, and casement by graiit over the property of the Appellant apd that the road in

. question was dedicated to the public. See September 27, 2016 Order. Appellant filed a
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Rule 59(e) and Rule 52(b), SCRCP, motion in November 9, 2016. That motion was
denied on July 21,2017. The Appellant served the Notice of Appeal on August 22, 2017,
Appellant now-moves for icave to file ;1 Rule 60(b)(2)-(3), SCRCP motioq.
Argument

The motion for leave to file the Rule 60(b)(2)-(3), SCRCP, motion should be
denied because the motion fails to provide the requisite grounds for a Rule 60(b)(2)-(3)
motior;. The motion fo’r leave fails to state the requisite grounds for a Rule 60(b)(2)
motion as outlined in Lanier v: Lanier, 612 S.E.2d 456, 459, 364 S.C. 211 (2005)(“To
obtain.a‘ new ftrial based on newly discovered evidence, a movax.n must establish that the
newly discovered evidence: (1) will p;obably change the result if a new ftrial is granted;
(?) has been discovered since the trial; (3) could not have been discovered before the
trial; (1) is material to the issuc; and '(5) is not merely cumulative or impeaching.,;’).
Likewise, the motion féils to state the requisite grounds for a Rulé 60(b)(3) motion as

outlined in Chewning v. Ford Motor Co., 354 8.C. 72, 78, 579 S.E.2d 605 (2003)(“frand

upon thre court as that species of fraud which does, or attempls to, subvert the integrity of
the Court itself, or.is a fraud perpetrated by officers of the courl so that the judicial
machinery cannot p‘crform in the usual manner its impartial task of adjudging cases that
are presented for adjudication.”) see also Chewning, 354 S.C.- at 86 (“Again, any claim of
fraud upon the court must be accompanicd by particularized allegations.”). As such,
granting leave to file the motion in the absence of grounds presented for such a motion

will only work to delay this case.

2
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L. The allegation of repairing a dam is insufficient 10 support a Rule
60(b)(2), SCRCP, Motion, -

Rule 60(b), SCRCP, reads: “On motion and upon such terms as are just, the courtl
may relieve a p{irty or his Jegal representative from a final judgment, order, or proceeding
for the following reasons: .... (2) newly discovered evidence which by due diligence
could not have been discovered in time to mové for a new trial under Rule 59(b)....”

“To obtain a new trial based on newly discovered cvidc-:nc-e, a movant must establish
that the newly discovered e\{ideﬁcez (..I) will probably changc the result if a new trial is
granted; (2) has been discovered-since th_é 'lrial; (3) could not have been discm;ered hefore

ihe trial; (4) is material to the issue; and (5) is not merely cumulative or impeaching.”

Lanier, 612 S.E.2d"at 459.

In the present casc, Appellant has not provided any évidence or argument Lo this
Court that an)" of the {ive clements could be met. With regard to the first and fourth
elerhents, ‘év;:n assuming ‘there was & repair of the dam.! the outcome of the present case.
will not qhange. Indeed, the existence/nonexistence of additional means of accelss, is not
an element of a presctiplive eascment, an easement by grant ora public dedication of a
road. This is not an easement by necessitsr casc. An easement by necessity was not pled
and the Trial Court did not find an easement by necessity, In fact, the ’l'rial. Court
spediﬁcally inquired into this issue.

“THE COURT: Now does the - does the fact that the dam was washed away, and T think
Mr. Floyd said a road as well, does that change anything as far as your theory, Mr.
Wells?

MR. WELLS [Respondent Attorney]: Judge, wc never claimed - we did not claim a
casement by necessity, which is an easement becausc he has no other access. So I don’t

think that changes the law in the case.”

Trial .Transc'ript, p. 18, line 15-22 (attached hereto as Exhibit A).
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With regard fo the sccond, third and fifth element, the record in this case is replete
with the cvidence that the dam over the years has washed out and been rebuilt. See Tral
Transcript,- p. 357, line 22-p. 359, line 12 (attached as Exhibit B); see also Trial

" Transeript, p. 94, line 10-p. 95, line 18 (atta'ched as Exhibit C): In fact, the Trial Court
noted this in the factual ﬂ_ndings in its Order. See Final Order, Paragraph 7. The fact that
a dam was r«.abuill once again as has-been ailemptcd throughouli this properties histmy is
not new gvidence. Rule 60(b)(2), SCRCP, does not app]y to this Final Order and leave to
file stich a motion should not be granted by thlq Court.

; IL The allegation of repairing a dam js insufficient to support 2 Rule
60(b)(3), SCRCP, Motion.

Rule 60(b), SCRCP, px'ovide§, in part: “(b) Mistakes; Inadvcﬂcnce' Excusable
Neglect Ncwly Dlscovexed Evidence; Fraud, cte. On motion and upon such tcrms as are
just, the court may rehcve a party or hlS legal representative from a final judgment, order,
or p;oceeding for the following reasons: .... (3) fraud, misrepresentation, or other
misconduet of an adverse party;....”

“Whern a party asserts grounds for re]ief.because of fraud, misrepresentation, or

N

other mlsconduct of an adverse party under Rule 60(b)(3), SCRC‘P the movant must

prove hcr entitlement by clear and convmcmg evidence.” Gainey v, Gainey, 382 S.C.
414, 42-7, 675 S.E.2d /92, 799 (Ct.App. 2009). |
“In _ordcr to secure equit.ab_le relief on the basis of fraud, the fraud must be
extrinsic. Bryan v. Bryan, 220 S.C. 164,66 S.B.2d 609 (1951). (extrinsic fraud is
necessary in ord‘er to secure equitable rclief vacaling a prior judgment). Extrinsic fraud is
“fraud that induces a person not 10 present a cdse or deprives a person of the opportunity

to bc heard. Relief is granted for extrinsic fraud on the theory that because the fraud

-
4
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prevenicd a party from fully exhibiting and trying his case, there has never been a:‘real

~

contest before the court on the subject matter of the action.” Hilton Head Ctr. of South

Carolina v. Public Serv. Comm'n, 294 S.C. 9, 11, 362 S.E.2d 176, 177 (1987). “A'gﬂin,
any claim of fraud upon the court must be accoz;1panied by particularized allegations.”
Chewning, 354 5.C. at 86. | -

There is ro evidence, much less clear and convincing evigléncc, to support the
serious allegation .of extrinsic fraud on the Trial Cou:rt.' The repai}' of-a dam does not
amount in any conceivable way to an extrinsic fr;l;ld. There lS no cyidence or argument
that the Appellant was not .givan an opportunity to fully exhibit or try h(-‘>r case. In fact,
much of the Appellant’s case, as shown in the trial transcript excerpts attached hereto,
was about the repair-and damage to the dam. ‘However, just as it was during the.trial and
as it is on appeal, the mliné of the“Court fmding a prescriptive casefnent, axlxd‘ ease:men‘t.
by grant and pubhc dcdlcatmn does not depend on altcmate means of access.

Rule 60(b)(3) does not apply to the Final Order and ]eave to file such a motjon
should not be granted by this Court.

Ceonclusion

For the reasons stated berein, the motion for leave to file the Rule 60 Motions

with the Trial Cowt should be denied. )

)

|signature page follows]
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BU NDY MCDON[‘\,L‘D, LLC
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1516 Old Trolley Road, 2™ Floor
Summerville, SC 29485
Telephone: 888-552-1559
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-~

BAXLEY PRAYTT & WELLS, P.A.

John Wells, Esq.
3 The Comimons
Lugoff, SC 29078

" Telephone: (803)438-4200
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Attorneys for Respondent Country
Properties, LL.C.
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COUNTRY PROPERTIES' V. NANCY DUNN MARTIN 18
1‘ maintenance on it. The hunt club did all the
2 maintenance on these roads. We’ve got a number
3 of defenses. We’ve got -- if ydu happen to
4 find that there is in some way an easement,
5 there’s an abandonment, there’s adverse
6 pdssessioé, and a number of other statute of
7 N .limitations, a number of other'defenses that we
8 ' believe will cause the becfendant to prevail in
9 this case. Aand we’ll certainly be as speedy as
10 we can.in this trial, Judge. Thank you.
11 THE CQURT} "Let me have a call heré with the lawyers
12 right here on the recocd. This lawsulit was
13 filed back in 20142

14 MR. FLOYD: That’s correct.

15 THE'CQURT: Now does the —-- does the fact that the

16 dam was washed away, and 1 think Mr. Floyd said

17 & road as well, does that change anything as

ig far as your theory, Mr. Wells?

19 1 MR. WELLS: Judge, we never claimed -- we'did not

20 claim a easement by necessity, .which is an
21 éasement becausa he has n& other access. So I

22 don’t think that chénge; the law in the case.

23 | THE COURT: All right. Mr. Floyd, Mr. Peel?

24 MR, FLOYD: I don’t -- I don’t think it changes,

25 +it’s all on his property, he’s rebuilt it. He
5 .

1230 Richland Street / Columbia, SC 2920]

(803) 252-3443 / (800) 822-0896

f“ = CREEL COURT REPORTING, INC. v
@ ——
= EXHIBIT

A
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} COUNTRY PROPERTIES V. NANCY DUNN MARTIN 19
1 builflit, he modified it, and all that sort of
2 stuff so he’s qgol access. .
3 THE COUR': All right. ‘Mr. Wells, call your first
4 witness please. ~
5 MR. WELLS: I call Anné Williams.

6 ANNA C. WILLIAMS, having beengduly sworn,' testifies

7 as follows: '

8 MS. WILLIAMS - DIR#QT EXAMINATION BY MR. WELLS ;

] Q: Ms. Williéms, whére do you live?

10 A: Ri&ééway, South Carolina.

11 Q;h And how long have you beeﬁ a title searcher?

12 A: 30 yéars.

13 Q: .Oka?. And what éompaﬂics and ;ndividualé have

14 you worked for in that time?

15 A: . Some of the.clients I’ve worked for, this is

16 not a full 1list, would be Absolute Title of

17 : Columbia, South Carolina; Poinsettia Title in

18 1 .Lexington, South Car&lin;; The Law Offices of

19 Roddy Jordan; Law offices of Bart Bartlett; Law

20 Office of George Lafayée; Law Office of Tally
1 21 Lattimore; Hawkins, Richardson =and Associétea

22 ~ out of Greer, ' Soutlh Carolina; Russell

23 Templeton, Coluﬁbig, South Carolina; Baxley,

24 Pratt and Wells, Lugoff; Connel and $immons in

25 L;goff; Patrick Partin Camden, South Carolina;

1230 Richland Street / Columbia, SC 29201

f@& CREEL COURT REPORTING, INC.
> (803) 252-3:445 / (800) 8220896
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) COUNTRY PROPERTIES V. NANCY DUNN MARTIN 357
1 say?
2 A: (No audible response.)
3 Q: What do you say?
4 A: What's your definition of pubiic and private?
5 Q: I heard you éa& that you believe this road was
6 |- publiec up to your prb;erty line. That's what
7 ' you said, right? .
8 a: That's correct.
9' Q: Okay. Despite that fact, you';e taken a street
10 ' sign and you've installed it. here on yourx
11 'property, haven't you.
12 A: That's correct. Yes, sir.

13 Q: And you still ‘maintain that that's a public road
14 | from 601 all the way to your property line but
15 | -no,further? -
16 Az Didn't say that. You said that.

17 Q: Okay.

1.8 MR. FLOYD: ©No further questions.

15 THE COURT: Any re-direct?

20 MR. WELLS: Yes, Your Honor.

21 MR. PODELL - RE-Di[RE.CT EXAMINAYION BY MR. WELLS:

22 Q: Mr. Floyd asked you about the width of the dam?

23 A: Yas, sir.
24 Q: Across Raglin Creek?
25 a: Yes, sir.

EXRIBIT

. 1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

p CREEL COURT REPORTING, INC.
&




SEP-B6-2017 16:23 From: To:18037341833 Page:12717

COUNTRY PROPERTIES V. NANCY DUNN MARTIN. 358
I | Q: Would you look at Plaintiff's Bxhibit 372
? A: Yes, sir. -
3 Q: Do yau recqgnize that picture? ‘
4 A Yes, sir. ‘
5 Q: bid you take the picture?
) "6 a: Yes, sir. '
© 7 Q: And what dge;,that show on the picture?
8 A: Portion of the dam thalt has becn washed out.
9 Q: Okay. When was the picture-taken?
10 A wasn‘t the last flood, it was two years'ago.
11 Q: Okay, Was tﬁat the 2015 flood or ~a rainstorm
ﬁ 12 previously? . |
13 A: A rainstorm previous to that{
14 Q: Does it normally look 1like that or Qas that
15 damage from a storm?
16 | -A: That was damage from a rainstorm.
17 Q: / Okay. Hold that up so the court can see it and
18 ’ show which side the -- T ‘think you can'tell
19 which side the pond is on.
20 THE ' COURT: This is Plaintiff‘s'ExhiBit Number 37,
/ -21 L correct? .
22 MR, WELLS: Yes, Your Honor.
23 THE COURT: - Thank you.
24 MR. WELLS: We move to introduce Plaintiff's Exhibit
25 | C37.

1230 Richland Street / Columbia, SC 29201

1’%?&_ GREELCUURTREPORTU“%HWQ
T s sasias s o 822.0896

ki
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y

U ] MR. PEEL: No objection, Your Honor.
2 THE COURT: All right. Your motion is granted. ’
3 A{Plaintiff's Exhibit Numl?er 37 wasg admitted ainto
4 evidence at this time.) "
5 Q: Was that -- did you repair the dam after that

‘ 6 picture was taken?

' 7 n: Yes, sir.
8 Q: And is fhe dam’ in good repair today?
9 Az No, sir. '

10 Q: And when did it fall into disrépair?

11 A7 When we had the twenty dinch rain in '15,
12 o October. - ' |

13 Q: Now, Mr. Floyd asked you about a conversation
14 . with Gary Wessinger ---

’ 15 A: . Yes, =sir.

16 | Q: --- about the access through the gate?

17 | A:  Yes, sir.

18 | Q: Tell me abbut that incident.

19 A: Ilwas using, the road, as I recall th? gate was
20 ) open.

21 | o: The gate on Ms. Martin's property? ’
22 A: Yes. And I went through the other gate and I
23 believe if I'm correct here when I came back the
24 gate was locked so I had to go back. through
25 again. If I remember corféctly I think I called

1230 Richland Street / Columbia, SC 29201

4‘&&9» CREEL COURT REPORTING, INC.
= (803) 252-3445 / (300)) 822-0896
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COUNTRY PROPE#TIES V. NANCY DUNN MARTIN 94

1 . wWe had to enter into the property and that was

2 the access that he had been givwven f;r it.

3 Q; So ygu were’ given a key?

4 A: Uh-huh: | !

5 Q: And you. just used it? | :
"6 . A: That's-cbrreCt.

7 Q: All right. Nobody ever confronted you about

B. +° i1t, nobody ever said anything -to you about it?

9 N No one ever said—énythiné.

10 Q: All right.‘ Wasn't there a dam across .this
11 | Raglins Creek righl here oria road?

12 A: N?, there was no dam across itf. iMy brothc* and
13 I put a dam across it. We rebuilt the old dam
i4 y tﬂat was there.

15 Q: So there was a dam there?

16 Ac: We rebuilt that dam.

17 Q: So you cogid drive-across it, right?

18 A No, you couldn't uge that.

19 . Q: You never drove across that?

20 A: No =--- ;

21 - THE COURT: I'ﬁ sorry. Mr. Floyd-?

22 | MR. FLOYD: Yes, sir. '
‘23 THE C?URT: You had asked him ‘about the Aam and his
21 ' testimony was that they rebuilt iﬁ. Is he.
25 talking about rebuiléing after what.happened in

1230 Richland Street / Columbia, SC 29201 EXHIBIT

‘ | » v® CREEL COURT REPORTING, INC.
b 2 (803) 252-3445 / (300) 822-0896

C

——
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r COUNTRY PROPERYTIES V. NANCY DUNN MARTIN 95
1 October or was it ---
2 MR. BRAZELL: Oh, no. It was -+ my understandimg,
3 it was used back in timbar days an it had bufst
4 at some point and iﬁ never was built back. And
5 m; brother and I 'éook it upon ourselves to
) build it back.
7 THE COURT: And what year‘was that, sir?
8 MR. BRAZELL: What year?,-
12 THE COURT: Yes, sir. g
10 MR. BRAZELL: In-'009.
11 THE.GOURT: ‘09, oka&._ Thank vyou Qery much. I'm
12 sorry to interrupt you. |

13 MR, FLOYD: No, no.

14 Q: So y'all built the dam?

15 A: ' Uh-huh.

le Q: But it was one there before, you just improved
17 ~ what was there?

18 A: {(Nods head.)

19 Q: bid yoﬁ hunt on Saturdays?

20 A: Yes, sir.

21 QO: And do you know Ddﬂﬂ“s Mountain Hunting Club?

22 A: Uh-huh.

23 Q: And did they come Saturdéys as well?

24 A I wouldn't have any idea.

25 Q: But ‘you know who Dunn's Mountain Hunting cClub

{230 Richland Street / Colitmbia, SC 29201

@ CREEL COURT REPORTING, INC,
\é" (803) 252-3445 / (B00) 822-0896
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"THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE RICHLAND COUNTY
COURT OF COMMON PLEAS

The Honorable Joseph M. Strickland, Master-in-Equity

R ECEIVE]Y)
SEP 06 2017

Appellate Case No’.: 2017-001795 . SC Court of Appea!s
Country Properties, LLC........vcvveeeiiroeeiiceieees e eeeeeeene Respondent, - '
_ vs.
Nancy Dunn Martin. ......oooieeovoeeeieneee e eee e Appcliani.

PROOY¥ OF SERVICE

I certify that I have served Respondent’s Return to Appellant’s Request for Leave
io Make a Motion for Relief Pursuant to Rule 60(b), SCRCP on Appellant Nancy Dunn-
Martin by depositing a copy of the Return in the United States mail, postage prepaid, on
September 6, 2017, addressed to Appellant’s counscl of Record, Joey Floyd, Esqg.,
Wesley D. Peel, Esq., and Robert C, Osborne, IT1, Esq. at the addresscs shown below.

. Me-Ble tMcDonaE,/f) ar # 78057

<1516 OId Trolley Road, 2™ Floor
Summerville, SC 29485 .
Telephone: 888-552-1559
brent@bundymedonald.com

. Attorney for Respondent Country Properties, LLC

September 6, 2017
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Other Counse'l of Record:

Joey D. Floyd
Wesley D. Peel
Robert C. Osborne, 11T
Bruner Powe!l Wall & Mullins, LLC
¢ P.O.Box 61110
: Columbia, SC 29260
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BUNDYMCPDONALD, LLC

' ATTORNEYS AT LAW
W.I, BUNDY, JR. 1516 OLD TROLLEY ROAD, 2" FLOOR M. BRENT MCDONALD
M. BRENT MCDONALD ‘ SUMMERVILLE, SC 29485 Direct: 843-492-0221
" TELEPHONE: 888-352-1559 brenu@bnindymedonald.com
September 6, 2017 .
Via FED-EX (Overnight Delivery) & Fax » TV
The Honorable Jenny Abbott Kitchings RE@EEVE&
Clerk of Court — The South Carolina Court of Appeals .
1220 Senate Street SEP 06 2017

Columbia, SC 29201

56 Court of Appeals

RE:  Country Properties, LLC. v. Nancy Dunn Martin -
Appellate Case No.: 2017-001795

Dear Ms. Kitchings,

Enclosed for filing please find the original and six (6) copies of Country Properties, LLC’s
response to Appellant’s Request for Leave to Make Motion for Relief Pursuant to Rule 60(b)
of the SCRCP. Also enclosed is Proof of Service of the same upon Appellant’s counsel.

Please file the original and return a file stamped éopy to us in the envelope enclosed for your
convenience. N

I have sent our response on September 6, 2017 via FED-EX Priority Overnight Delivery. Due

+ to the current weather conditions, they are umable to guarantee an exact dclivery date.
Therefore, pursuant to Rule 262 (2)(2), I have also faxed a copy of our response to your
attention at 803-734-1839. I have faxed a copy to counsel as well.

I thank you for your attention to this matter, and as always, please do not hesitate to call me
should you require anything further, °

Summerville, SC 29485
(843) 492-0221
Attorney for Respondent

MBM/kjw
: Encloswre
cc: John Wells, Esquirc
Joey R. Floyd, Esquire
Wesley D. Peel, Esquire - :
Robert C, Osborne, 11T, Esquire ,
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BUNDYMCDONALD, L1.C

ATTORNEYS AT LAW

W.H. BUNDY, JR. 1516 OLD TROLLEY ROAD, 2" FLOOR M. BRENT MCDONALD
M. BRENT MCDONALD : SUMMERVILLE, SC 29485 Direct: 343-492-0221
TELEPHONE: 888-552-1559 brent@bundymedonald.com
FACSIMILE
DATE: September 6, 2017 .
FAX NUMBER: (803) 734-1839 E @E E VE
TO: The Honorable Jenny Abbott Kitchings SEP 06 2017
¢

FROM: M. Brent McDonald, Esquire &C Court of Appeals

NO. OF PAGES (WITH COVER SHEET): 17 pages

RE: Country Properties, LL.C v. Nancy Dunn Martin
Appellant Case No.: 2017-001795

PLEASE CALL BRENT MCDONALD AT 843-492-0221 IF ALL PAGES ARE NOT
RECEIVED,

The information contained in this facsimile is attorney privileged and confidential
information intended only for the use of the individual or entity named above. If the
reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copy of this commumication is strictly prohibited. If you
have received this commmunication in exror, please immediately notify us by telephome
and return the original message to us at the above address via postal service. Thank
you.



