STATE OF SOUTH CAROLINA
COUNTY OF COLLETON

WALTERJ MCQUNE

STATE OF SOUTH CAROLINA, .~

_Applicanit, .

lN THE COURT OF COMMON PLEAS




o2, The Appllcant s plea of guxlty was not free]y and voluntanly gwen
_ due to alack of ¢ competency at the time of the gutlty plea ,
3, After dlscovered evidence of lack of competency requrres vacatron of
" the convrctton and sentence

Mtchelle R Suogs Esqulre represented Apphcant Salley W. Elllott and Adnanne Tumer .

'Esqmres, represented Respondent The Honorable Carmen T Mullen dlsmlssed Appllcanl S

o Appllcant tnformed hlS counsel of hts mtent to w1thdraw hlS appltcatron wnth prejudlce Further, Judgei :

'Mullens order states Appllcant acknowledged he was sattsﬁed w1th hts counsel and was thhdrawmg:':

o 15 2014 thts Court CSIgned and ﬁled a Condmonal Order of Dlsmlssal (COD) W1th the Colleton |

: }County Clerk of Court grantmg the States motlon to dtsmlss and caused to be sent a demand thatt_g;

o appllcanon w1th prejudtce by a consent order fi led August 8 2007 The order of dlsmtssal mdlcates' o



016, Applicant mailed objections tq the COD.

is Court’s ‘assertion that ‘Applicant ‘did

017, this Court held & hearing t6 deterniine whether Applic

[his'Court ppoixitéii David Mathews; Es




Apphcant s letter contammg hlS obJectrons to the COD This Court $ COD provxded Apphcant thh s

twenty days to ﬁle objecttons m response to the COD A Ietter from the

_'lleton County Clerk of L

‘-v':"f.j)‘ Court to the Appllcant w1th a eopy sent to lh State reﬂects Appltcant’s “ObJeCUOHS to Condttlonal_ -

Order of Dtsmtssal” Were ﬁled in Colleton County on Aprrl ]6 701 6

Therefore Applrcant s objectlons were ﬁled twenty-three days aﬁer the COD was served on Ut

'Apphcant whtch rs three days at’ter the twenty days allowed by thls Court s COD However the State'k

_ ~‘recetved Apphcant s COD objectlons on Apnl 8

20.16 Appllcant has shown the Clerk of cOun dld not




apple.’

| * Under the PCR rules, an apphcant irs entrtled toa’ full adjudtcatron on the merits of the ongmal 7‘
hpetmon or' one brte at the apple Odom V. Smte 337 SC 736 261 573 S E’d 753,755 (1999) Thts .

| _‘_ Court ‘shall address Apphcant s argument that hlS ﬁrst PCR was 1mprovxdently drsmtssed because'

'Appllcant was mentally mcompetent On March ll OOID? '.Dr Elena l\hchlta found Appltcant was', g

s mentally mcompetent due to depressron but hl\ely to become competent in the future These ﬁndmgs
‘_were made after mental competency evaluatlons on November 23 2005 and March 2, 2006 In those

- fﬁndmos Dr Nlchlta found Appllcant was depressed and should be treated for depressron Dr Ntchlta :

L reported Applrcant clalmed he could not read or wnte Dr Nrchrta reported there was some ev1dence of

" '_malmgenng from Appllcant s testmg lmportantly, Dr NlChlIa found Applrcant S mcompetence was -

" _'remedral and he would become competent in the foreseeable future

Accordmgly, PCR counsel had Appllcant evaluated at a later date by Doctor L Randolph
: "l-ev1dence that Mr McQune was htghly dlsrupted by psychlatnc dtsturbance or lacked lntellectual

proceedmgs ” Dr Ward s report further noted “Walter McQune was evalualed at Krrl\land Facrhty of

; o‘n'ths after Ward’s evalua
Thls Court ﬁnds the ev1dence shows Apphcant was competent when he pleaded gurlty and i

: when he w1thdrew hlS ﬁrst PCR Accordmgly, thls Court ﬁnds Apphcant has not proven he was not ; |

o mcompetent when he w1thdrew hxs ﬁrst PCR allegA _n."'Therefore Apphcant must show why hrs o

’Ward a hcensed clmxcal psychologlst On Apnl 12 2007 Dr Wald found there was “no compellmg S
: capacrty that would have rendered hrm mcompetent to understand the plea arrangement or |
: ‘he S°“‘h Cam“"a Depaﬂmem of Corrﬁ "’nons soon "‘f"ftef' his plea on February 5 2004 Inmal, o

o .evaluauon conducted .on 2/20/04 farled to reveal anyf"c mplamt of mental health dlfﬁcultles or

»evrdence of psychtatnc‘drsturbance % Appltcant w1thdrew‘ hrs ﬁrst PCR actlon on August 8, 2007 "‘ L



o zi.ppl:ication should not be dismissed as succesSive and unt_imely.
t C Successwe Apnhcatlo
The Court ﬁnds that the PCR applrcatlon ﬁled March 19 2013 1s successxve to the Apphcant s ﬁrst :

- PCR applxcatlon from October IS 2004 Courts dlsfavor successwe apphcatrons and place the burden on .

' _apphcants to show that grounds for post-convrctlon rehef could not have been ralsed m the onglnal ;

".'apphcatton See eg Forwoz th V. S!ate 275 S C 615, 274 S E 7d 415 (1981) Secuon 17-77 90 of the |

- .South Carolma Code states

; All grounds for relref avallab!e to an apphcant under thls chapter must be ‘
' ralsed in his ong,mal supplement" - ame d_'ed apphcatlon Any ground
fit na!ly adJudlcated or not so taised, or ’,-knowm«ﬂy, voluntanly and -
fymtelhgently waived in the proceedmg that resulted in the convrctron or
sentence or in any other proceedm :thc apphcant‘_has taken to sccure

38_"SC 6|5 619, 67 SE‘?d 0"607
¢ Apphcant s hrst PCR action was ,'

by wnhdrm\al on' August 8. -007




v '409 S.E.2d at 394, lf Appltcant could have rarsed these allegatrons m a prevrous applrcatlon then

'_ }Apphcant may not rarse those grounds in successrve apphcauons ]d Appllcant bears the burden of o

showing the llegaions CO““ not have been prewously raised. Land v, State, 274 8. c. 943 262
v...,‘vuiSE7d735(1980) E TR T AR

Applrcant has fatled to prove any of his allegatlons could not have been ralsed in hrs prevrous

why hlS allegattons a,g,amst plea counsel could not have been ralsed in hlS ﬁrst PCR Appltcant has also

: ,;farled to show,why hlS allegauons agamst PCR counsel should be allowed [T]he contentron that pnor‘ -

-"._'PCR -.c' ) 'nsel was meffectrve is . not per sed suft’ c1ent reason allowmg for a successrve PCR;:

tled to establrsh any suff crent reason ‘w‘ :y"‘ hts curr_

# 7 for relref were not properly 'ralsed 1n hrs prevrous appltcatxons and waxved by hlS WIthdrawal
%,é ‘

- f:_\ to provrde sufﬁcrent reason that new grounds exrst or other grounds could not have been ratsed in hlS

© fustPCR

' ;.D, : Statute of Ltmltatrons

Furthl"rmore thls Court further fmds that the PCR appltcatron ﬁled March 19 2013 farled to_ B

' applrcatlon Applrcant S alleges hxs PCR and plea counsel were dehclent Applrcant hdS farled to show S

L t;i'comply wrth the ﬁlmg procedures ol‘ the Uruform Post-Convrctron Procedure Act See S C Code §§ 17- B

to 160 The South Carolma Supreme Court held that the statute.of _lrmltattons applres 0 all o



- The terms of the Courts Condmonal Order of Dtsmrssal stated that the Order would become fmalg

twenty days after the defendant ‘was served wrth the Order unless specrf ic ob_lectlons 10 the Order were "i |

- ﬁled The Apphcants next commumcatlon to the Court declared the Apphcants rntentron to ﬁle a Motron_ »

‘ for Summary Judgement ThlS Nottce was fi led on: January 3() 2015 The Court does not belteve that o

‘ _specnf c mentonous ob_recttons to the Condmonal Order of Drsmtssal were made rn order for thts Court to -

. -*_.'v'grant rehef Thxs court summanly drsmxsses thrs appltcatron for farlure to ﬁ]e W1thm the trme mandated by :f-' e

. the Umform Post-Convmtton Procedure Act therefore the Apphcants PCR applrcatlon hled March 19 _

‘Q‘;!.eyaluatidns' and the pl " 'ngs in thrs matter The Court ﬁnds that the PCR apphcatlon ﬁled March 19

,..7013 lS successrve and h

apphcatlon was ttmely, the 7013 applrcatton lS more than E: years beyond lhe stalutory deadlme of one

RE ON FOLLOWING PAGE] -

tled t° compl y Wltll the ﬁlmg procedures of the Umform PostvCothctron o
p jcedure Ac See SC Code §§ 17 27 10 to 160 The PCR applrcat:on ﬁled March 19, 2013 i _

:successrve to the Apphcant's ﬁrst PCR apphcatlon from October l5 2004 Whrle Apphcants 2004 i



. The HonoleBle Perry M-Buckner, 1.
" Presiding.J dge for the Fourteenth Judicial Circuit

© September 2017
“Walterboro, Sotith Carolina




