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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW )
)
)
August B. Kreis, III, ) ,
) Civil Action No. 17-CP-28-131
Plaintiff, )
)
V. : ) ORDER GRANTING DEFENDANTS'S
. ) MOTIONS TODISMISS? &= 2
Dan Johnson, David Ross, David ) =M= g
Johnson; et al, ) ~
) _
Defendants. ) =
) ol
o S
This matter came before the Court on July 24, 2017 pursuant to four Mot1

[72]

ons to Dismiss
filed on behalf of Defendants Wilson, Gunter, Dudek, the South Carolina "COmmissmn of
Indigent Defensé, Mayes, Samellas, the 11" Circuit Solicitor’s Of\_ﬁgc,_ and the Honorablq
William P. Keesley. At the hear_ing, thesg Defendants were répresentéd by Willian} H. Dav:idson_'
I, Esquire, and Brandon M. Briggs, Esquire of Davidson & Lindemann, P.A., and Plaintiff
appeared pro se. |

Having considered the oral arguments presented and the entirety of the record before this
Court, including all filings made by all parties, the Court finds that Plaintiff’s claims must be

dismissed as a matter of law, as is set out in detail herein, and that the pending motion must be,
and hereby is, GRANTED.

Plaintiff August B. Kreis, III, proceeding pro se and in forma pauperis, ﬁled thls action

on, or about February 14, 2017. He subsequently filed numerous filings titled

“Supplemental
' Amends to All Complaints.” In his “Complamt”

, Plaintiff set forth unclear allegations that
certain

“rights” had been violated, that his name and picture had béen published in the

ATTEST True, 00nect & Certsﬁed
newspaper, and that the Defendants entered into a conspiracy to frammﬂ@r@] gpﬁﬂﬁs
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filing, Plaintiff attempted to include Judge. Keesley as a Defendant, alleging that he was a
conspirator in said conspiracy. Plaintiff alleged no other facts to support his claims. These
Defendants have moved for dismissal of Plaintiff's claims based on failure to properly serve a
~ summons and complaint, failure to state facts _sufﬁcient to show that Plaintiff is entitled' to relief, -
improper filing of an Amended Complaint, absolute prosecutorial immunity, absolute juciicial
immunity, Plaintiff has other pending actions between some of the same parties in other
Jurisdictions, and Defendants are improper parties under the Squth Carolina Tort Claims Act.

DISCUSSICN

Plaintiff has Failed to Properly File and Serve a Summons and C.omplaint

In their Motions to Dismiss, these Defendants argue that Plaintiff’s claims must be
dismissed because he failed to properly file and serve a Summons and Complaint upon any
Defendants. This Court agrees.

“A court ordinarily obtainé personal jurisdiction by the service of a summons.” Ex parte
S.C. Dep't of Revenue, 350 S.C. 404, 407, 566 S.E.2d 196, 198 (Ct. App. 2002) (citing State v,
Sanders, 118 S.C.-498, 502, 110 S.E. 808, 810 (1920) (“The purpose of the summons is to
acquire jurisdiction of the person of the defendant ....”)); Rule 3(a), SCRCP (“A civil action is
conuneﬁced by filing and service of a summons apd complaiﬂt.”). An action may be disrrﬁssed
by the court upon failure to serve the summons and complaint. Rule 5 (d); SCRCP.

Under the South Carolina Rules of Civil Procedure, an action is not commenced until the
summons and complain£ are filed and served. Rule 3 (a)(1), SCRCP.- In order to affect service,
the summons and complaint must be served in accordance with Rule 4, SCRCP. When a person

has served process upon a party, they shall make proof of service and promptly file such proof

with the court. Rule 4(g), SCRCP. “If service is by mail, the person serving process shall show in

35



his proof of service the date and place of mailing, and attach a copy of the return receipt or
returned. envelope when received by him showing whether the mailing was accepted, refused, or
otherwise returned.” /d.

In this case, the Plaintiff has failed to properly serve a summons and complaint upon ‘any -
of the Defendants. Defendants Wilson and Gunter received an unfiled copy of a complaint
captioned in Richland Connty through standard mail prior to the filing of this action. Defendants
Dudek, Mayes, Samellas, and Keesley did not receive a summons and complaint at all, as they
received documents titled “Notice to Hire Counse'i.” Plaintiff has made no contention that-any
other Defendants in this case have been served. Additio‘nally,. to the extent Defendants are state
officers, Plaintiff has also failed to serve the Attorney General by registered or certified mail.
Plaintiff has not filed any proof of service, nor could he 'provide any proof of service at oral
arguments.

Therefore, it appears clear that Plaintiff has not properly served any of the Defendants as
required by the South Carolina' Rules of Civil Procedure; and as a result, these Defendants’
Motions to Dismiss are hereby GRANTED, and this matter is DISMISSED.

Plaintiff has Failed to State Facts Sufficient tn Show that He is Entitled to Relief

Defendants also argue that even if the Plaintiff had properly served any of the
Defendants his claims still fail because he has failed to state facts sufficient to constitute a cause.
of action against any of the Defendants. See, Rule 12(b)(6), SCRCP.

Initially, Plaintiff has wholly failed to’ allege any claims against most of his named

Defendants in the body of his Complaint, specifically Defendants Wilson, Gunter and Dudek’.

! Defendants Wilson and Gunter were not mentioned at all in the body of Plaintiff’s Complaint.
Defendant Dudek was mentioned briefly, but only in the context that he “handled the [Plaintiffs]
appeals.”
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Because Plaintiff has wholly failed to allege any claims against Defendants Wilson, Gunter and
Dudek, his claims against them are DISMISSED.

Plaintiff has similarly failed to allege sufficient facts as to constitute a cognizable
claim against Defendants Samellas and Mayes.' As best as Plaintiff’'s Complaint can be
understooci, his claims include collateral attacks on his November, 2015 conviction for criminal
sexuai conduct; false arrest allegations ‘for charges brought in Richland county; allegaﬁons of
alienating his family by publishing his conviction in the newépapers; and allegations of a broad,
undefined con§piracy. Plaintiff has not specifically named Defendants Sameilas or Mayes in any
of the above allegations except for the contention that they “enter[ed] into conspiracies” in order
to convict the Plaintiff on his criminal sexual conduct charges in Lexington County”. Plaintiff's
broad éc‘cusations of a conspiracy against him fail to reach the pleading requirements set by the
Rules of Civil Procedure, and as such, his claims are hereby DISMISSED.

Finally, Plaintiff appears to have attempted to amend his Complaint to include Defendant
Keesley in his suit. In his “Supplemental Amend” filed on April 13, 2017, Plaintiff alleged that
Defendant Keesley “had suits undocketed and no numbers given illegally to cover up for felony
acts of [Defenda_nts].” In support, Plaintiff attached an Order issued by Defendant Keesley and
filed in Lexingtoﬁ County that denied Plaintiff’s request to file this ‘sax'ne‘ lawsuit in Lexington
County because Plaintiff did not submit his Complaint in the proper form. -Plaintiff does not
plead any other facts to support his attempted claim against Defendant Keesley. Once again,
Plaintiff makes broad aécusatior;s of conspiracy against him, which fails to reach the pleading

' réquirements set by the Rules of Civil Procedure, and as such, his claims are DISMISSED.

2 To the extent that Plaintiff has attempted to allege a civil conspiracy claim against any
Defendants, his claim fails because he has not plead any specific acts made in furtherance of a
conspiracy, or special damages. See, Hackworth v. Greywood at Hammett, LLC, 385 S.C, 110,
115, 682 S.E.2d 871, 874 (Ct. App. 2009).
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Plaintiff Did Not P_roperlv File his Amended Complaint

Even if Plaintiff had alleged Afacts sufficient to constitute a claim against Defendant
Keesley, his attempted amended complaint was improperly filed, and is DISMISSED. Under
- Rule 15, SCRCP, “[a] party may amend his pleading once as a ‘matter of course- at any- time
before or within 30 days after a responsive pleadihg is served ... [o]therwise, a party may amend
his pleading only by leave of the court or by written consent of the adverse party.”

Plaintiff’s “Supplemental Amend” filed on April 13, 2017 appears to be the fourth out of
eight attéfnpted amended cdmplgints filed by the Plaintiff. The filing in question would not be
Plaintiff’s first attempted amendment, nor was it filed with leave of the court or by written
consent of the adverse parties. Becaﬁse Plaintiff did not properly file the purported Amended
Complaint that attempts to include Defendant Keesley in this sﬁit, the filing is DISMISSED, and
Defendant Keesley is removed from this action. |

Defendants Wilson, Gunter, Samellas, and Maves are Entitled to
' Absolute Prosecutorial Immunity

Even if Plaintiff had.alleged facts sufﬁcient to state a claim _against Defendants Wilson,
Guntef, Samellas and Mayes, his claims would fail becausé these Defendants are entitled to
absoh;te prosecutorial immunity. Plaintiff filed this action seeking to recover against these
Defendants, prosecutors in this State. However, these Defendants, as pfosecutors in this State,
are entitled to absolute prose_cutorial immunity from suit pursuant to the commbn law doctrine
‘and the immunity provisions of the South Carolina Tort Claims Act.

.We hold a prosecutor in the employ of this state is imrhune from personal liability

under . . . the South Carclina Tort Claims Act for actions relating to the

prosecution of an individual as a criminal defendant-regardless of the prosecutor’s

motivation- provided the actions complained of were committed while the
prosecutor was acting as an advocate . . .

5 615



Williams v. Condon, 347 S.C. 227, 250, 553 S.E.2d 496,.509 (Ct. App. 2001) (emphasis added).

Further, the Act includes an exception to the waiver of immunity for “legislative, judicial,
or quasi-judicial action or inaction; and administrative action or inaction of a legislative, judicial,
or quasi-judicial nature.” See S.C. Code Ann. § § 15-78-60(1) and (2). See also, Williams, supra,
(finding that the duties of the prosecutor fall squarely within the exceptions enumerated by this
provision. Additionally, the immunity provided by the South Carolina Tort Claims Act for the
“institution or prosecution of any judicial or administrative proceeding” provides an equally
applicable ground for immum'ty, in favor of the Defendants. S.C. Code Ann. § 15-78-66(23).

In this case, the underlying issues that appear to be contained in Plaintiff’s Complaint are
regarding Plaintiff’s jury trial, conviction, and sentence. To the extent any of Defendants Wilson,
Gunter, Samellas, and Mayes are included in the Complaint, the claims relaie to their conduct in
bringing about criminal proceedings, and subsequently the defense of Plaintiff’s appeal’. At all
times relevant to Plaintiff’s claims, these Defendants were acting as advocates for the state.
Therefore, because thgse Defendant\s were acting as advocates of the state during the pfosecution _
of the Plaintiff, and in defense of his corresponding appeal, the -Defendants are entitled to
absolute prosecutorial immunity, and the Plaintiff’s claims against them are DISMISSED.

Defendant Keesley is'Entitled to Absolute Judicial Immunity

‘Even if Plaintiff had properly filed his attempted amended complaint and_ had alleged
facts sufficient to state a claim against Defendant Keesley, his claims would fail because -

Defendant Keesley, a judge in this state, is entitled to absolute judicial immunity.

3 At best, Plaintiff has brought a premature action for Post Conviction Relief, which should be
dismissed because he has failed to follow the specific guidelines and requirements to file an
application under the Post Conviction Procedure Act. See, S.C. Code Ann. § 17-27-10 et seq.

6 H4&



“Judicial immunity is one of the basic common law tenets upon which the modern system
of justice was built.” O'Laughlin v. Windham, 330 S.C. 379, 384, 498 S.E.2d 689, 692 (Ct. App.

1998). The absolute immunity afforded by common law judicial immunity is vital for the

continuation of an independent judiciary and for the preservation of judicial integrity.- See - -

McEachern v. Black, 329 S.C. 642, 496 S.E.2d 659 (1998); see also, Stump v. Sparkman, 435
- U.S. 349, 98 S.Ct. 1099 (1978). Judicial immunity is an absolute bar against htlgatlon with few

exceptions. O’Laughlm at 385. Further the Tort Claims Act includes the same exception to the

waiver of immunity to judges as it does for prosecutors: “Iegislative, judicial, or quasi-judicial

action or inaction; and administrative action or inaction of a legislative, judicial, or-quasi;judicial
nature.” See S.C. Code Ann. § § 15-78-60(1) and (2).

The underlying issues that appear to be contained in Plaintiff’s Amended Complain_t are
regarding his failed attempt to file a lawsuit in Lexington County, and Defendant Keesley’s order
denying Plaintiff’s request to file without payment of the filing fee. To the extent Defendant
Keesley is included in the Amended Complaint, the claims relate only to the previously
mentioned order. At all times relevant to Plaintiff’s claims, Defendant Keesley was acting in his
judicial capacity, and performlng a Judlclal act. Therefore, because Defendant Keesley was
acting in such a capacity, he is entitled to absolute judicial immunity, and to the extent Plaintiff
has attempted to include him as a def&:ﬁdant, and the Plaintiff’s claims must be, and hereby are
DISMISSED.

Defendants Gl_mter, Dudek, Samellas, Mayes, and Keesley are Improper Parties to
Plaintiff’s Action

Even if Plaihtiff had stated claims against them, Defendants Gunter, Dudek,
Samellas, Mayes, and Keesley are improper parties to this matter pursuant to the provisions of

the South Carolina Tort Claims Act, specifically S.C. Code. Ann. § 15-78-70 (c). The Act states

7 S5
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that when a person brings an action against a governmental entity, the person “shall name as a
party defendant only the agency . . . for which the employee was acting.” S.C. Code Ann. § 15-
78-70 (c). “In the event that the employee is individually named, the agency ... for which the

) ernployeeyyafs_»_aotringhmlﬂlst_bre substituted as the party defendant.” Id. Defendant Gunter .is an

~ employee of the Sonth Carolina Attorney General’s Office; Defendant DUdek is an employee of
the South Carolina Commission on Indigent Defense, Defendants Samellas and Mayes are -
employees of the 11th Clrcult Sohc1tor s Office, and Defendant Keesley is employed through the
South Carolma Court Adn'nmstlauon Because the Plaintiff in this case named individual
employees of state agencies, the individually named Defendants are DISMISSED.

CONCLUSION

Therefore, for the reasons set forth herein; the Court finds that Plaintiff’s action against
the Defendants must be, and hereby is, DISMISSED.

Plaintiff cannot successfully maintain in this court'any cause of action based on any of
his allegations in this case, and therefore the Court finds that these Defendants’ motions must be, »
and hereby are, GRANTED, and this matter i hereby DISMISSED.

AND IT IS SO ORDERED.

.. South Carolina
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NOTICE OF MOTION SCHEDULING (Gﬁ-—[}f))

August 23, 2017

STATE OF
SOUTH CAROLINA

Motion "MDISMS - Motion to Dismiss on behalf of S Mayes, C Samellas
& 11th Ci" for Case: 2017CP4001181 - August B Kreis #365998 III vs

Dan Johnson , defendant, et al has been added to the following Motions
Roster: '

1148 - MOTION ROSTER SEPTEMBER 21,2017 COURTROOM 3A

This hearing of this motion has been scheduled for 9/21/2017 a 2:00 PM.

The above referenced case is scheduled for Motions Hearing before Judge Knox McMahon
in Courtroom 3A.The Plaintiff's Attorney is to notify the Defendant in writing of the time and
date of all Default and Damages Hearings. Allrequests for continuances must be in writing
with a $25.00 filing fee and received by the Chief Administrative Judge prior to the hearing.
Arequest for a continuance does not guarantee that a case will be continued. Please notify
the Court in writing if the Motions are resolved prior to the hearing. Please file any briefs or
memorandum the Wednesday before the week of the hearing to kmcmahonlc@sccourts.org

August B Kreis #365998 Richland County Common Pleas
Perry Correctioial Iristitiite ALU-193A Richland County Judicial Center
430 Oaklawn Road - 1701 Main Street
Pelzer, SC 29669 . Columbia, SC 29201-9201

If you have any questions regardihg the scheduling of this motion, please contact the courts at:

(803)576-1999

| 3217
Re‘spectfully, ' ' » / '/2)/” e
e NGy

| JQ% /- Sene .
Jeanette W. McBride s ,@} AN Zan ¢

Clerk of Court
o H T
AT



SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Division of Inmate Services

AGREEMENT TO DEBIT E.H. COOPER ACCOUNT

Inmate’s Name: SCDC#: Housing Unit: Date:
AdGUsT B. kecs T 566998 ALU-93 784-17
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** Inmate is not required to have the funds in his/her account to pay for the materials; however, his/her account must
be debited for all materials s/he elects to receive.
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* Inmate may be required to have funds in his/her account. See SCDC Procedure GA-01.03(OP), “Inmate Access to the
Courts,” to determine if inmate may receive copies with/without funds.
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Mailroom/Canteen Signature (Request filled by)
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SCDC Form 10-14 (November 1998)



SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
- Division of Inmate Services

AGREEMENT TO DEBIT E.H. COOPER ACCOUNT

Inmate’s Name: _ SCDC#: . Housing Unit: Date:
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** Inmate is not required to have the funds in his/her account to pay for the materials; however, hls/her account must
be debited for all materials s/he elects to receive.
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Division of _Inmate Services

AGREEMENT TO DEBIT E.H. COOPER ACCOUNT

Inmate’s Name: SCDC#: Housing Unit: Date:
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Division of Inmate Services

AGREEMENT TO DEBIT E.H. COOPER ACCOUNT
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