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ON MAY 31, 2013 AT 11:30 A.M.:

MS. HALL: State versus Daniel Brian Monty.

THE CLERK: Please raise your right hand. State your

full name for the record.

THE DEFENDANT: Daniel Brian Monty.

(Defendant placed under oath.)

THE COURT: Mr. Schlein?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: You represent Mr. Monty?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: And you have, I know you've been
representing him for a while; is that correct?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: Because I notice this is a -- 2008-GS-
18-05 is the indictment number; is that .correct?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: All right. You have gone over the
evidence in this case with him?

MR. SCHLEIN: Yes, Your Honor; I have.

THE COURT: And you've advised him of the law?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: And he knows he's facing a maximum

sentence in this of up to 20 years if he were convicted at

trial; is that correct?

MR. SCHLEIN: Yes, he does, Your Honor.
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THE COURT: All right, sir. You have also advised him
of his constitutional rights?

MR. SCHLEIN: Yes, sir.

THE COURT: He understands he haé a right to remain
silent?

MR. SCHLEIN: Yes, sir.

THE COURT: He understands he gives up that right if
he pleads guilty here today?

MR. SCHLEIN: Yes, sir.

THE COURT: He also has a right to a jury trial.

MR. SCHLEIN: Yes, sir. And I'd like to point out
that this is my trial notebook in front of me and we are
prepared for trial next week if it comes to that, sir.

THE COURT: 1It's my understanding that the trial is
scheduled to be done next week; is that correct?

MR. SCHLEIN: That's my understanding, too, Your
Honor. We're noticed for trial on Monday.

THE COURT: In your discussions with Mr. Monty, he had
indicated - he's indicated to you that he wishes to plead
guilty?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: And he understands what he's doing here
today?

MR. SCHLEIN: Yes, sir. And he wishes to plead guilty

to take advantage of this plea offer today under North
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Carolina versus Alford.

THE COURT: All right, sir. ©Now, he understands that
this charge is both a violent and a most-serious offense?

MR. SCHLEIN: Yes, sir. 1I've advised him of that.

THE COURT: He understands this counts as a strike?

MR. SCHLEIN: I've explained the two strikes, three-
strikes law to him, sir.

THE COURT: All right, sir. And you believe he
understands that as well?

MR. SCHLEIN: Yes, Your Honor.

THE COURT: All right. Now you believe it's in his
best interests to go forward and plead here today?

MR. SCHLEIN: Yes, sir. In order to take advantage of
the deal.

THE COURT: Okay. All right. Mr. Monty, you are 51
years old; is that correct?

THE DEFENDANT: Yes, sir.

THE COUkT: And, Mr. Monty, what do you do for a
living?

THE DEFENDANT: I was in construction. Carpenter.

THE COURT: Carpenter. How long have you been doing
that?

THE DEFENDANT: I've done it pretty much since I was
17.

THE COURT: Are you a finish carpenter?
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THE DEFENDANT: Everything. ABC Builders. I work for

a building contractor.

THE COURT: All right, sir. And Mr. Monty, have
you -- how far did you go in school?

THE DEFENDANT: Two years college.

THE COURT: Where did you go?

THE DEFENDANT: McCollom Community College in
Michigan.

THE COURT: You grew up in Michigan?

THE DEFENDANT: Yes, sir.

THE COURT: How did you end up down here?

THE DEFENDANT: My aunt and uncle had time-share
condos in Hilton Head and they used to come down every
year for the 4th of July. And I came down on vacation
with them once and I ended up moving down here.

THE COURT: Weather's better?

THE DEFENDANT: Yes, sir.

THE COURT: Except in the summer. All right.

Mr. Monty, have you ever been treated for any mental
health issues?

THE DEFENDANT: No, sir.

THE COURT: Are you under the influence of any

alcohol, any illegal drugs or any medication here today?

THE DEFENDANT: No, sir.

THE COURT: So you're thinking clearly?
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THE DEFENDANT: Yes, sir.

THE COURT: Know exactly what you're doing?

THE DEFENDANT: Yes, sir.

THE COURT: 1I'm told that you're pleading under North
Carolina versus Alford; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: It's my understanding that you have -- I
know y'all are preparing for trial, but in preparing for
trial you have gone over the evidence with your attorney
and what the law is in South Carolina?

THE DEFENDANT: Yes, sir.

THE COURT: And you believe that if you went to trial
on this case there's a substantial likelihood that you
would be convicted of this charge; is that correct?

THE DEFENDANT: 50-50 chance.

THE COURT: But you want to take advantage of the plea
offer?

THE DEFENDANT: Yes, sir.

THE COURT: All right. ©Now, your attorney has
indicated to me that he did go oﬁer the evidence in this
case with you?

THE DEFENDANT: Yes, he did.

THE COURT: He has advised you of the law, the
possible sentence and your constitutional rights; is that

correct?
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THE DEFENDANT: Yes, sir.

THE COURT: You understand you have a right to remain
silent?

THE DEFENDANT: Yes, sir.

THE COURT: You understand you give up that right if
you plead guilty, even under North Carolina versus Alford?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand I'm going to have to ask
you whethef you're guilty or not, you're going to have to
respond either guiltonr not guilty and it will be under
North Carolina versus Alford; do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now do you understand, and I know because
you're preparing for trial that you have a constitutionai
right to have a trial on this charge?
| THE DEFENDANT: Yes, sir.

THE COURT: Do you want a jury trial on this charge?

THE DEFENDANT: Not at this moment; no, sir. -

THE COURT: Well this is the only moment you're going
to have.

THE DEFENDANT: I understand. _

THE COURT: All right. Are you satisfied with the
services of your attorney? '

THE DEFENDANT: Yes, sir.

THE COURT: Do you need any more time to talk with
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him?

THE DEFENDANT: I don't think so.

THE COURT: Okay. Okay. Mr. Monty, it's my
understanding that you are pleading guilty to criminal
sexual conduct with a minor in the second degree, the
State is recommending a cap of six years?

MS. HALL: Yes, the State is recommending six years.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Other than that recommendation, has
anybody promised you anything, threatened you, forced you
in any way to plead guilty here today?

THE DEFENDANT: ©No, sir.

THE COURT: You're doing this freely and voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. Ms. Hall, if you'll
tell me.

MS. HALL: Thank you, Your Honor. May it please the
Court. This incident occurred on June 5th of 2008 at 207
East Edgefield Drive which was the Defendant's residence.
The Defendant came to-know the victim, Noel Meyers. She's
actually seated in the courtroom in the pink hoody on the
Court's left. She had met the individual, or Mr. Monty at
a bar siash restaurant in Summerville and had spent some

brief periods of time with him on several occasions.
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The night in question he took her to a pet store and
took her to a bar and then took her back to his house
where he cooked her dinner. He then started watching a
movie with her and suggested that they start playing a
card game.

And that card game was poker which she had never
played before. He attehpted to teach her how to play that
game except he didn't explain the rules. And those rules
were essentially strip poker.

She was 13 years old at the time. Ultimately she
ended that game completely unclothed. - He was unclothed
and he forced anal sex upon the victim. She was able to
stop the sexual assaulf by suggesting that she needed to
use the restrdom, then was able to call her mother and
have the Defendant take her home.

She went to sleep that night. The next morning she
reﬁorted to her mother and she reported to MUSC as well
the next day where a rape kit was performed. There was
some evidence of anal tearing, and those results were sent
to SLED for comparison. There was no DNA profile actually
developed that would match the Defendant. And those would
be the facts as they would relate to this charge.

He does have a prior record, Your Honor. He has a
prior conviction for felony DUI, a prior drug conviction,

as well as a conviction for contributing to the
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delinquency of a minor.

The victim is seated in the courtroom with her mother
and her stepfafher, and I believe she would like to be
heard at the appropriate time.

THE COURT: Okay.

MR. SCHLEIN: I think that drug conviction was a
simple possession.

MS. HALL: I'm looking that up right now.

MR. SCHLEIN: Okay.

MS. HALL: It is. Simple possession of marijuana.

THE COURT: Okay. All right. Mr. Monty, you heard
what the solicitor told me about your prior record; is
that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And you've heard what she has told
me about the allegations that led to your arrest on this
charge?

THE DEFENDANT: .Yes, sir.

THE COURT: Do you understand that those are, that is
the evidence that will be presented at trial?

THE DEFENDANT: Yes, sif.

THE COURT: 1It's my understanding that you're pleading
under North Carolina versus Alford?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand that if you went to

11
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trial in this case, there's & substantial likelihood you

could be convicted of this charge; do you understand

~that?

THE DEFENDANT: Yes.

THE COURT: Yes or no?

THE DEFENDANT: Yes, sir.

THE COURT: All right. How do you plead to the charge
of criminal sexual conduct with a minor second degree? I
understand you're pleading under North Carolina versus
Alford; guilty or not guilty?

THE DEFENDANT: Guilty, Your Honor.

THE COURT: Thank you, sir. Mr. Monty, you understand
if I accept your guilty plea this will be a conviction on
your record?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand that you're facing a
cap of up to six years?

THE DEFENDANT: Yes, sir.

THE COURT: And you also understand that you got 10
days from today's date to appeal my decision?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Do you want me to accept vour
guilty plea? \

THE DEFENDANT: Yes, sir.

THE COURT: All right. Mr. Monty, I find that your
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decision to plead guilty under North Carolina versus
Alford is freely, voluntarily, intelligently made. I find
you've had the advice and counsel of a competent lawyer.

I find that you're satisfied with the services of your
lawyer. I find there's a factual basis for you to plead

guilty to this charge so I will accept your guilty plea

under North Carolina versus Alford.

Now, Mr. Schlein, before you do anything I'm going to
let -- Ms. Hall has indicated that the victim wanted to
address me.

MR. SCHLEIN: Yes, Your Honor.

THE COURT: So I'll be happy to heaf from her.

MR, SCHLEIN: Your Honor, may I have a chair for my --

THE COURT: Yeah, yeah. Do you need a chair?

(Pause.) V

MS. HALL: Your Honor, this is the victim, Noel
Meyers. This is her mother, Patricia Meyers Shellfer
(phonetically) and this is Kim Carter with the Dorchester
County Sheriff's Department, she is a victim advocate.
And I believe Noel would like to address you.

THE COURT: Noel, how are you?

THE VICTIM: I'm good. I'd like to say thank you for
bringing this forward. It'slbeen a long five years.

THE COURT: Yes, ma'am.

THE VICTIM: I've gone through a lot. I mean, I know,

13
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I would -~ I decided to make a plea today, make it shorter
because I don't think I'm mentally or emotionally, right
now, capable of going through a trial next week.

So I know the six years shouldn't be six years but I
feel it's what's best for me and my family. I was only 12
at the time, was going to be 13 that following October.

THE COURT: Yes, ma'am. |

THE VICTIM: All I can just say is that no child
should have to endure that. And, I mean, my sister was
the next one but I saved my sister from being hurt as I
am. But, it's just something no one shou;d experience.
And I know theré's millions of cases every year.

And I just want to thank you for_bringing'this forward
and understanding what it's like and -- see, I mean, it

hurts my mom. My mom went through this when she was a

'child, too. Her mother never listened. So she's been

here with me all the way and is, like, here standing next
to me.

THE COURT: Okay. And, Ms. Meyers, I believe Ms. Hall |
told me you graduated?

THE VICTIM: Yes, I have. I graduated from Fort
Dorchester last Saturday.

THE COURT: Congratulations.

THE VICTIM: Thank you.

THE COURT: What are you going to do now?
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THE VICTIM: I'm going to Winthrop to study political
science. 1I'm going to become a judge.

THE COURT: Ms. Meyers, if that's what you want to do
I really hope that. Let me tell you, it's tough. It's a
tough job. I'm sure you'll do well in it, but you have to
hear things like this.

THE VICTIM: This is, this case has -- I used to want
to be a vet but this case has made me realizé that to help
others I'd rather be helping the law. And the law's
supposed to help others and bring justice to people

THE COURT: Well, it's interesting that you said you
wanted to be a vet. That's what I planned to do. I used
to work with a veterinarian in high school but I couldn't
do the science.

THE VICTIM: Well, with me I just couldn't have the
heart to put down any animals. I've grown up with dogs
all my life, so I just couldn't do it.

THE COURT: Anything else you want to tell me?

THE VICTIM: No, sir.

THE COURT: I hope you the very best at Winthrop.

THE VICTIM: Thank you.

THE COURT: Thank you, ma'am. All right. Ms. Hall,

anything else?

MS. HALL: Nothing further from the State, Your Honor.

MR. SCHLEIN: Your Honor, may I ask for just a brief

15
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recess so Mr. Monty can use the facilities?

THE COURT: No problem. We'll take a five, 10-minute
break.

MR. SCHLEIN: Thank you, Your Honor. 1I'm very sorry.

(Break taken at 11:55 a.m., until 12:03 p.m.)

THE COURT: All right.

MR. SCHLEIN: Thank you, Your Honor. May
Mr. Monty remain seated? ‘

THE COURT: He may.

MR. SCHLEIN: Thank you, Your Honor.

THE COURT: Mr. Schlein, yes, sir.

MR. SCHLEIN: Thank you, Your Honor. May it please
the Court.

As Daniel told you, he's 51 years old. He's been in
South Carolina for the past 18 years. He's originally
from Michigan graduated from Clintondale High School in
Michigan back in 1980. He's got a high school diploma and
he went to two years of college for auto body design at
McCollom Community College in Michigan.

He's worked in construction for about the past
20-some-odd years, however since the incident his ability
to work has kind of went downhill. And he's -- it's
almost like he's been disabled. His work has been very
scanty.

He had a house or has a house but the house has been
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in foreclosure. The problem is, I think there's so much
foreclosure that they can't foreclose on them all but he
still has his house but it's been in foreclosure. He
hasn't been able to make any payments on it.

He has to rely on his friends and church, people that
will still speak to him for, you know, for meals. And
he's been living hand to mouth. Somebody helps him with
his power bill. He never knows what he's going to have.
He used to have a lot of animals.

He used to take in animals and he's found homes for
all of his animals and recently he just found a home for
his bird. That was his last pet.

He has some elderly parents who still live in
Michigan, all of his family does. His father and mother
both have health issues. His father has just fallen just
the other day on concrete. He broke his fingers, hit his
face, got bruised up pretty bad. 1It's kind of hard on old

people when they fall; I know because my mama who just

passed away just the beginning of April had fallen earlier

in the year and, you know, falls are bad.

| His mother is having to have hip and knee surgery.
She's in the process of doing that. Because of their
health issues they weren't able to come down here for his
trial or even his plea.

Daniel has got health issues, too. He's got breathing

17
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problems. He's been a smoker for a long time so obviously
people who smoke, you know, ére kind of making their own
problems worse. But a lot of people who smoke got hooked
on it when they're very young. It's now common knowledge
that tobacco companies targeted young children and got
them started at an early age.

So we have to take that into consideration but he's
been diagnosed with emphysema. He was meeting with me
several weeks ago and Mr. Cummings and we were going over
his case, one of our numerous meetings, and we thought
Mr. Monty was going to have a heart attack. He started
palpitating or whatever that word is when you're heavy
breathing and feeling faint. And he went directly to the
hospital and they admitted him overnight, and that's when
they diagnosed him with emphysema and gave him an |
inhaler.

They found a spot on his lung and gave him an MRI.
And he had been at the hospital last year. They'd done an
MRI for some reason and found a spot. This year, this
particular time the spot was significantly bigger. 1It's
possibly going to be lung cancer. He's supposed to have
had a medical appointment next week and, where they would
have determined what it was.

But I hope that that information will be in the record

for the Department of Corrections.
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Also, Your Honor, I've got a prescription here, I'm
showing Madam Counsel, if the Court wants to see it. 1It's
a prescription for his inhaler. 1I'd like to ask if Your
Honor can please put it in the order that he's got some
medication and he's got an inhaler. And I'd ask that he
please be allowed to take that with him to the jail and
that the nurse log it in and be sure to give that to him.

I think this whole past five years has been, you know,
one devil of a time for Mr. Monty. He's not suffered
lightly. In fact, he's suffered quite a bit. So it's
almost like he's been punished quite a bit already.

I think based on what he's pleading guilty to and the
facts that has been presented, the six-year cap is pretty
fair in and of itself. But I'd like to ask the Court to
consider in lieu of his health problems and what he's been
through, that Your Honor please consider any leniency that
Your Honor can see fit or find in your heart or the
collective heart of the Court to put into your sentence
and temper it with any kind of mercy that you could
possibly'giVe.

I know it's not easy to be a judge and it's not easy
to listen to what we listen to and then find any mercy,
you know, but justice is for everybody and there's always
mercy\for everybody and it's not like there's any life

that's worth throwing away.

19
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So thank you for taking the time to listen to me and
for being patient with everybody and especially with
Daniel, letting him stand at ease or sit at ease while we
go through this. And please give it, you know, your best
judgment and consideration.

Thénk you very much, Your Honor.

THE COURT: Okay. Thank you, sir.

MR. SCHLEIN: Oh. Your Honor, if I may say?

THE COURT: Sure. |

MR. SCHLEIN: Mr. Monty did spend approximately three
weeks -- I don't have the exact number, I apologize, but
approximétely three weeks in pretrial confinement before
he was able to be released on bond that was posted by his
parents.

THE COURT: Thank you, sir.

MR. SCHLEIN: Yes, Your Honor.

THE COURT: Mr. Monty, I'm going to go along with tﬁe
recommendation.

THE SENTENCE OF THIS COURT IS THAT YOU ARE COMMITTED

TO THE STATE DEPARTMENT OF CORRECTIONS FOR A PERIOD OF SIX

YEARS. I WILL GIVE YOU CREDIT FOR THE TIME THAT YOU'VE
SERVED. AND I HAVE PLACED IN THE ORDER THAT YOU'RE
ALLOWED YOUR MEDICATION AND YOUR INHALER.

Good luck to you. Thank you, sir.

MR. SCHLEIN: Thank you, Your Honor.
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' 2013.

END OF PROCEEDINGS: 12:11 P.M.
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s

"Tf' q
%"":R )%%rrl%nsd‘l']%?"% {5 un wghgémpoqedsemence COURT @ CENWERAL SESST@WS

: EAST JIM BILToY 8IVB., ST. ¢ %‘39&6‘%& s
s.c. _20li77 — - t

3. Name(s) of co-defendant(s) (if any) m

4. The indictment number or numbers (if known) upon which and the offenses for which

)

sentence was imposed:
200R. ﬁs-:w 1188: £PTVTWAYL SEXWAL COVBUGT WITH MIYOR

(b)




(c) 23

The date upon which sentence was imposed and the terms of the sentence:
(@) 5-31-13: sIX (b) YEA®S

(b)
(c)
Check whether a finding of guilty was made:
SUILTY

(a)  aftera plea of guilty
(b)  aftera plea of not guilty

(c) afier a plea of nolo contendere

D*glq% you appeal from the judgment of conviction or the imposition of sentence?

If you answered “yes” to (7), list:
(a) the "ﬁ?e of each Court to which you appealed:

NA
A

iii,
(b)  the result in each such Court to which you appealed:
i YA

naA
A

(c)  the date of each such result:

ii. A
iii. WA

(d)  ifknown. citations of any written opinion or orders entered pursuant to such

results:
WA

VA
WA

If you answeredY ¥ 10 (7&} state %our éelaion; Ifa'or not so a%peahrgpmp R ———

(a) NN we FETLY UNDERSTAND TFE PR@CEBB”E ETC,

(b)

[0S
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10

1.

12.

13.

(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:
si').y NEVTER THY ACTUAL EPPECTIVE ASSISTANCE OF CRIT-
(a)wTNAY, DBEFEYSE CoOUWSEL: TI., COMMEWNITY S@RYISI@K
ROCRAWM _ (CSP) VIOLATES SEPARATIAN @ POWERS CTABSE:
(b) )]?II. QCSPI IS) COIIATERAT, CONSEQBENCE OF GUILTY PLEA

TH, T HOT TWRORMED ASCHT  <HICH WARRS SLEA
(c) IN%ELHNTAR%VASANB B‘t?«‘.;\.CHO PLEA A ‘WE'MEN%— Dy PgogESS

VIOLATIOW, Padila v, Kentucky, 138 5,0,
State conc%sely and in the same order the facts which support each of the grounds set out

Eariloey v. Murray, U451 F.3& 71 (cCa2 200
n( a'rin'lnal defense coumsel falled ts properly Investlgate
(a) the law(s) amnd Tfact of (SC2d Indictment; he sheuld

have infeorm Menty whebher Gths pgullty plea was ler
(b)a vielent or mon-violent offense: cotimsel gave anp%i«

erronesuy Informatlien asvoll Airec apseq i -
() 1s_wet vart ef senbemce ef ceurt or trial judge.
Meresver, trial mus ave A ?

TTLe 5

Pnog i.o th{;s Qgphcg{xgg‘ léag/g you Fle%wéh respest.to élgs conyictions, ou% :

@ 2B peiis i § SR oL EL SoHh Srrolt b pe-

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
 relief? No

(¢)  any petition in the United States Supreme Court for certiorari other than petitions,

z

04 K
what a

if any, already specified in (8)? WA

(d)  any other petitions, motions or applications in this or any other Court? WO

If you answered “yes" to any part of (12), list with respect to each petition, motion or

" application:
(a)  the specific nature thereof:
i WA
i,
iii.
iv.
{b) the name and location of the Court in which each was filed:
i WA
ii.
ili.
v,




14.

15.

(d)
i

iv.

(¢)

iv.

the disposition thereof:
WA

the date of each such disposition:

NA

if known, citations of any written opinions or orders entered pursuant to each such

disposition:
WA

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

Yo

If you answered ‘“‘yes” to (14) identify:

(a)
i.

(b)
i

ni.

which grounds have been presented:
TA

the proceedings in which each ground was raised:
NA

Revised 3.2003
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16.  If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a) ALL OF THE" G®0¥U™B(S) SET PFORTH IN (1@} HAVE WROT
BEEW —PRES ) ;
(c)
17.  Were you represented by an attorney at any time during the course of:
(a)  yourarraignment and plea? YES
(b)  your trial, if any? YES (¥®4)
(c)  yoursentencing? YES

(dy  your appeal, if any, from the judgment of conviction or the imposition of

sentence? WA

(e)  preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
):

18.  1f you answered “yes" to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:
HEYRY SCHLEI®, ST. GEORGE, S,.C.

(b)  the proceedings at which each such attorney represented you:
YR, SCHLEIN FENCTIONED AT CRINTI E@ENS :
L EVEL- T CRIMIFAL DEFENSE TRTAY

ax

iti.

Revised 3/2003



19. APSPtIa.,‘? fs,:eg’gyl[’l;:s r;léef yogﬁsteek in fi hrégtpnsggghc%prgpﬁ TS AUTHORTTY

OF JUDICIAL REVYEWY F”AN’I‘ITW HIM THE RRELTRF TNAT HE

1S ENTITLER HERETO NEY 1TRIAL, ANB/OR  SERTENCE RECOYSTe
BERATION,

20.  Are you now under sentence from any other court that you have not challenged?

RO

© =
STATE OF SOUTH CAROLINA ) Seo o n
) VERIFICATION =Zenft 0O =
County of Zeepie DrPeHesicl. ) ?}?\? N
=%, @ m

.-'\lr__ :., =
r-w“ “t I O
;, PAWIEL B. WONTY bm& duly o

upon my oath, depose and say that I have subscribed to the foregoing apphcanon Hhat 1 know the -
contents thereof; that it includes every ground known to me for vacating, setting aEfde or —

correcting the conviction and sentence attacked in this application; and that the matters and -
allegations therein set forth are true.

 SWORN 1w sibecribed Before mathis ™ T,

day of S¢$§ / , Q613

M%KMZ- Olpdé (L.S.)

Notary Public

My Commission Expires: /774 y A6 Hod|
" ,

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, DPANIEL 3B, WONTY, 355627 , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  Tamthe applicant in this action and ] believe ] am entitled to redress.

)

Because of my poverty 1 am unable to pay the costs of said proceeding or give

security thereof. m
=

( Applicant ﬂ

SWORN or affirmed t amisubscnbed before me this
,§ep 013 .

day of

MW g =2 0
= o=
@0
Notary Public B8 v 3
xgm M o
i, 22 S

issi i w .
My Commrssnon Expires: dy A6, 464/ SEZ N5
( 4 Lty ]
g o
=¥ E Q
g —_—
e

Revised 3/2003
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IN THE COURT OF COMMON PLEAS 99
COUNTY OF DORCHESTER

Danriel Brian Monty, '
CIVIL ACTION COVERSHEET

-CP- .

2013-CP-18- l(g 28 [

VS,

’
)

)

)

)

Plaintiff(s) )

)

)

Stute of Seuth Carrliwrg, ;
)

Defendant(s)
Submitted By: Tawn’<l B, Momtvy, 355527 SC Bar #:
Address: RCT, CA-12, BQB 2@39 . Telephone #:
Rz gelap 3.6, 73975 Fax #:
Other:
E-mail:

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or othier papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

(] JURY TRIAL demanded in complaint. (7] NON-JURY TRIAL demanded in complaint. — =
C] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resoh@p,%qle S.ca -
) This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolutxoﬁiﬁi}ﬁ b4 ‘g
[E/Thxs case is exempt from ADR. (Proof of ADR/Exemption Attached) m :r-f’ Y
NATURE OF ACTION (Check One Box Below) gi A - T
L TIAT £l
Contracts Torts - Professional Malpractice Torts - Personal Injury R'e;l"ﬁ-bhertyg 8
a Constructions (100) {0  Dental Malpractice (200) O  Assault/Slander/Libel (300) 0 Clalf?:& Delw o) =
0 Debt Collection (110) O  Legal Malpractice (210) [0 Conversion (310) O Con fion (4#6)’ e
[} Employment (120) O  Medical Malpractice (220) {0 Motor Vehicle Accident (320) 0 Forecjgsure (420)¢
] General (130) Previous Notice of Intent Case # (0  Premises Liability (330) {30 Mechanic’s Lien (430)
(0  BreachofComract (140)  20____-CP- - [J  Products Liability (340) {0 Ppartition (440)
0 Other (199) [0  Notice/ File Med Mal (230) [J  Personal Injury (350) [0 Possession (450)
O  Other(299) (7] Wrongful Death (360) [0 Building Code Vlolallon (460)
D ..... O[her(BQg)Bother(499)
Inmate Petitions Administrative Law/Relief Judgments/Settlements Appeals
) Ei PCR (500) ] Reinstate Drv. License (800) [J Death Settiement (700) O Arbitration (900)
~ [ Mandamus (520) a Judicial Review (810) [ Foreign Judgment (710) O Magistrate-Civil (910)
{0 Habeas Corpus (530) 0 Relief (820) [0 Magistrate’s Judgment (720) [0 Magistrate-Criminal (920)
[0 Other (599) 0 Permanent Injunction (830) {0 Minor Settlement (730) O Municipal (930)
d Forfeiture-Pctition (840) O Transcript Judgment (740) [ Probate Court (940)
(]} Forfeiture—Consent Order [3J Lis Pendens (750) {3 SsCDOT (950)
O Other (899) (3 Transfer of Structured [ worker's Comp (960)
Settlement Payment Rights 0 Zoning Board (970)
Application (760) O Public Service Comm. (990)
Special/Complex /Other 3 Confession of Judgment (770) 3 Employment Security Comm (991)
O Environmental (600) O Pharmaceuticals (630) (3 Petition for Workers
O  Automobile Arb. (610) O  Unfair Trade Practices (640) Compensation Settlement 0 Other(999)
Approval (780)
0O Medical (620) Out-of State Depositions (650) 7 Other (799)
0O

an Out-of-County Action (660)
Sexual Predator (510)

Submitting Party Signature: % ; % . Date: S=ndeceBar th, 2877
174 7 /

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

(]
Other (699) O Motion to Quash Subpoena in
a

SCCA /234 (04/2012) Page 1 of 2
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éo Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

'SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR" form on or by the 210™ day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief:
c. Appeals
d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities; _

g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (04/2012) . Page 2 of 2



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FOR THE FIRST JUDICIAL CIRCUIT
)
Daniel Brian Monty, #355627, ) 2013-CP-18-1687
)
Applicant, )
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return to the application for post-conviction relief filed
September 23, 2013, would respectfully show this Court:

L

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Dorchester County Clerk of Court. Applicant was indicted
during the September 2008 term of the Dorchester County Grand Jury for Criminal Sexual
Conduct with a Minor, second degree (2008-GS-18-1105). Applicant was represented by Henry
R. Schlein, Esquire. On May 31, 2013 Applicant pled guilty as indicted pursuant to North
Carolina v. Alford' before the Honorable Edgar W. Dickson. Judge Dickson sentenced
Applicant to six years imprisonment. Applicant did not appeal his guilty plea or sentence.
Attached herewith and incorporated herein are the records of the Dorchester County
Clerk of Court regarding the subject convictions, Applicant's records from the South Carolina
Department of Corrections, and guilty plea transcript. Respondent reserves the right to amend

this Retun upon receipt of any relevant materials.

1400 U.S. 25 (1975).
Page 1 of 6
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II.
In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:

1. Ineffective Assistance of Counsel, in that:

a. Counsel failed to properly investigate the law and facts of the
indictment for Criminal Sexual Conduct;

b. Counsel failed to inform Applicant of whether the guilty plea was for a
violent or non-violent offense;

c. Counsel “gave Applicant erroneous information about direct appeal
right”;

d. Counsel failed to inform Applicant of the elements of the offense and
failed to explain that the State has the burden of proving the elements
beyond a reasonable doubt.

2. Involuntary Guilty Plea, in that:

a. The Community Supervision Program is a collateral consequence of
Applicant’s guilty plea that he was not informed about, which
breached the plea agreement, making Applicant’s plea involuntary

b. Community Supervision Program “is not part of sentence of court or
trial judge”

3. The “Community Supervision Program violates the separation of powers
clause.”
4. Due Process Violation

Any claims not specifically enumerated in the application or amendments will be
opposed by the State at an evidentiary hearing, and the State will seck summary dismissal of
vague or general claims at an evidentiafy hearing. S.C. Code Ann. §17-27-50. All amendments
should be made well in advance of an evidentiary hearing by counsel of record. Rule 11,
SCRCP.

1L

In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

Page 2 of 6



that the trial cannot be relied upon as-having produced a just result." Strickland v. Washington,

466 U.S. 668 (1984); Butler, 334 S.E.2d 813.

!

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney’s performance by its "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland, 466
U.S. at 668. Second, counsel's deficient performance must have prejudiced the Applicant such
that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea counsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent
requests an evidentiary hea_ring to fully resolve this issue. See Sharper v. State, 279 S.C. 264,

305 S.E.2d 247 (1983).

Page 3 of 6
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Iv.
Respondent submits that the Applicant’s allegation that his guilty plea was involuntary is
without merit. In post-conviction relief cases, a defendant asserting a constitutional violation

must frame the issue as one of ineffective assistance of counsel. Al-Shabazz v. State 338 S.C.

354, 527 S.E.2d 742 (1999). A defendant who pleads guilty on the advice of counsel may
collaterally attack the plea only by showing that: (1) counsel was ineffective; and (2) there is a
reasonable probability that but for counsel's errors, the defendant would not have pled guilty and
would have insisted on going té trial. Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A
defendant alleging that his guilty plea was induced by ineffective assistance of counsel must
prove that counsel's advice was not "within the competence demanded of attorneys in criminal
cases." Hill v. Locl;hart, 474 U.S. 52, 56, 106 8. Ct. 366, 369 (1985). A guilty plea is a solemn,
judicial admission of the truth of the charges against the defendant. Statements made during the
plea should be considered conclusive unless the defendant presents reaéons why he should be

allowed to depart from the truth of those statements. Crawford v. United States, 519 F.2d 347

(4™ Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respbndent submits that the record fully supports the knowing and voluntary nature of
the Applicant’s plea, However, allegations regarding ineffective assistance of counsel and the
voluntariness of the plea may raise a question of fact which is not conclusively refuted by the
record. Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper v.
State, 305 S.E.2d 247.

V.

Respondent interprets Applicant’s third ground as an allegation that the Community

Supervision Program violates the separation of powers doctrine found in the United States

Page 4 of 6



Constitution. Respondent submits that this allegation is not a cognizable ground for relief,
Accordingly, this Court should dismiss this allegation.
VI

The Applicant alleges that he was denied due process of law. The Applicant's allegation
claims infringement of his rights under certain amendments to the United States Constitution.
However, the Applicant fails to set forth with specificity the grounds upon which these
constitutional violations are based. The Uniform Post-Conviction Procedure Act requires that
the Applicant must "specifically set forth the grounds upon which the application is based." S.C.
Code Ann, § 17-27-50 (1976). In an application for post-conviction relief, it is incumbent ﬁpo’n
the Applicant to make at least a prima facie showing which would entitle him to relief before an
evidentiary hearing will be scheduled and held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d
455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Since the Applicant has
failed to make even a prima facie showing, the Respondent submits that this allegation should be
dismissed for failing to meet the requirements of the Uniform Post-Conviction Procedures Act.
This allegation is so vague that it is impossible for the State to respond.

VIL

Each and every allegation contained within the application not hereinbefore expressly

admitted, qualified or explained is hereby denied.

VIIL

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be held.

Page 5 of 6
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,2014

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attoriey General

MEGAN E. HARRIGAN

Assistant Attorney General

ByMﬁuf'

ATTORNSYS FOR RESPOI\@ENT

Office of the Attorney General

P.O. Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737

Page 6 of' 6
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STATE OF SOUTH CAROLINA )
o o ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER )
)
) 2013-CP-18-1687
o n )
DANIEL BRIAN MONTY, #355627 )
Applicant, )
) A
Vs ) AFFIDAVIT OF SERVICE BY MAIL
3 o )
STATE OF SOUTH CAROLINA, )
)
Respondent, )
)
L I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the:State of South Carolina and that this
is a proper eircumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

Rodney D. Davis, Esquire
Lowecountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, South Carolina 29405

kS
K%pﬁﬁlﬁimer, Legal/.-?ls_s’i'sta‘nt
Fof Respondent

DATED this 3" day of January, 2014.
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STATE -OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ’ )

COUNTY OF DORCHESTER } CASE NO.: 2013-CP-18-1687
DANIEL BRIAN MONTY,
APPLICANT

V. TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,

ORIGINAL

RESPONDENT

L A N W e )

Tuesday, October 25, 2016

COMMENCING AT:
Dorchester County Courthouse
St. George, South Carolina
Before The Honorable Diane Schafer Goodstein, Judge

APPEARANCES:

For the Applicant:

Rodney Davis, Esquire

Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, South Carolina 29405

For the State:

Ruston Neely, Esquire

Assistant Attorney General

Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211-1549

Heather R. Landry, CVR
Official State Reporter
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(The proceeding began at 12:06 p.m.)
THE COURT: All right. Mzr. Neely?

i! MR. NEELY: Thank you, Your Honor. This is the case of
IDaniel Monty versus the State of South Carolina, case number
1 is 2013-CP-18-1687. Applicant is currently confined due to
orders of commitment by the Dorchester County Clerk of
FLCourt. He was indicted.September 2008 in Dorchester county
by the grand jury for criminal sexual conduct with a miﬁgr,
second-degree. He was represented by Henry Schlein. And on
J'May 31, 2013, applicant pled guilty as indicted pursuant to
a North Carolina v Alford plea before the Honorable Edgar
Dickson. Judge Dickson sentenced applicant to six years
111mprisbnment in line with the Stdte's recommendation.
Applicant did not appeal his guilty plea or sentence.

THE COURT: Okay. Yes, sir, Mr. Davis?

MR. DAVIS: Thank you, Your Honor. May It please the
Court?

“ THE COURT: Yes.

MR. DAVIS: There are two things, Your Honor. At the
beginning before we began on the hearing, it is my practice
to ask the Court, even though I've already reviewed with my
client the potential risks and benefits, I would ask the
Court in a moment to go over that with him. I will remind
ier. Monty and the Court that he was convicted on CSC with a

minor, second, which is a zero to 20 year no-parole offense.

Original Transcript of Record - Monty v State - October 25, 2016 PCR Hearing
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4
He did receive a six-year sentence. So obviously the only
hope of improvement is to go forward but he does -- even if
-we're successful —— we can't see the future. He does expose

himself to the remainder of that sentence up to 20 years.
The additional unique thing about this case, Your Honor, and
we appfoached the bench on a break, I was appointed to this
case back in October of '13. Mr. Monty did inquire with a
family friend who is an attorney in the Charlestén area. A
Mr. Green was notified about court today, but I do not see
him in the courtroom. There was some question about
representation, briefly. There were some documents that
were an issue causing a little bit of a delay that we dealt
with. All of that has been dealt with. And then most
recently he was transferred to Allendale, which with my
experience, is the only Department Of Corrections facility
that I cannot easily arrange a professional phone call to.
I just state all'of that on the record fo let you know that
I've been preparing for this if he wanted to have the
hearing on the issues he had about Mr. Schlein's
representation. He's with us in the courtroom today. And
I'm prepared to go forward.

This morning, for the first time —- and, of course, it

LLmay have come up during the time he's been at Allendale that

I've kind of been out of communication with my client. He

asked about a remedy of, if we're successful, a PCR remedy

Original Transcript of Record - Monty v State - October 25, 2016 PCR Hearing
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10

11

12
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|

being remanded for resentencing. I talked to him briefly
about the theory, the policy, on that. I certainly recall
the Thompscn case, and I can give you a cite if I need to.
I was able to look that up on the spur of the moment. But
what I relayed to Mr. Monty —— and I'd ask that you go ovér
this with him as well so that I'm not misquoting the law to
him. I told him that if he wants to go forward on PCR, I'm
ready with questions to call for him and Mr. Schlein. But
it's my opinion based on my review of his case that this
would be an all or nothing PCR. Certainly, one of his
complaints, I think, as all PCR clients are, is the
sentence; it's the length of their time. But to attack that
directly without what's required under Thompson and other
cases, I don't believe we would have the grounds to request
for that'specific remedy. I think the only remedy we would
be able to receive if we're successful is the vacating the
conviction and to start over.

As a —— to fill out that picture, the Thompson case
dealt with a situation where the state had made a
recommendation to get the agreement to the plea
accomplished. But then in the courtroom, they did not
follow through on what. they had promised; on PCR, it was
granted to resentenced in accord with what had been agreed
upon prior to it being put on the record. Here we have the

State recommending what they said they would. Now,
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certainly, if we go forward, there's going to be testimony
about some prior negotiations, some prior offers; but there
was never an attempt in the courtroom to accept those prior
offers. Based on that, I've advised my client that I don't
believe we would have the standing to ask for that specific
remedy. But if he wants to go forward to attempt a complete
vacating of the sentence or, certainly, for me to ask for
that specific relief, I will. But if you could -- I know
it's a unique situation -- but if we can air that before we
start because that may affect Mr. Moﬂty's decision about
whether he does want to go forward.

THE COURT: Okay. Okay. All right. Any objection,
Mr. Neely, to me doing that?

MR. NEELY: None whatsoever, Your Honor.

THE COURT: Okay. Very well.

MR. DAVIS: Here at the table or

THE COURT: He's fine. He's fine. He's absolutely
fine. And he's fine to sit too, as well.

MR. DAVIS: Thank you, Your Honor.

THE COURT: He might be able to think and iisten better
if he's seated. Mr. Monty, I'm going to go ovér a couple of
things with you. Please fill free to ask me or ask your
lawyer questions, okay?

MR. MONTY: Yes, ma'am.

THE COURT: All right. ©Now, I don't know a thing about
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your case. I don't know one thing other than what Mr. Davis
has just shared with me and what Mr. Neely had just shared
with me. So you need to know that, okay. You know
everything about this case. You know absolutely everything
about your casé. And so I'm gonna go over a couple things
with you, but please understand that you know your case.
It's your life. You've lived it, moment by moment. I know
very, very little abouf it. In fact, you know exactly what
I know because you just heard it, okay?

MR. MONTY: Yes, ma'am.

THE COURT: The next thing I want to tell you is before
I even mention anything, you are the captain of your ship.
This is yoﬁr ship. And you need to be satisfied at the end
of the day that you stay captain of your ship. Do you
understand what I'm saying? Because it's really important
to me. I don't want to talk you in or out of anything
because it's your life. 1It's not my life; it's your life.
And so I have one intention, and one intention is to shafe a
little bit of information with you. I have absolutely no
interest whatsoever in changing your mina. I want you to
stay the captain of your ship. That's first and foremast,
okay?

MR. MONTY: Yes.

THE COURT: All right. We're good about that?

MR. MONTY: Yes.
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THE COURT: Very well. All right. ©Now, it's an
interesting creature, PCRs; they really are. ~ They serve a
marvelous purpose under our law. And under our law, 'it is
an additional constitutional protection for citizens. And
it exists for the purpose of allowing people, citizens, to
collaterally attack their sentence; their conviction. And
the basis of that collateral attack are constitutional
issues. Now, you know, you hear about them ahd I'm sure
that you've been learning a lot about them because you've
been involved in probably the most popular one, if you will,
is the Sixth Amendment violafion. Because under the Sixth
Amendment, you're entitled to counsel in a trial. 2And so
the Sixth Amendment'violation in a PCR is you were denied
what is called effective assistance of counsel. You
might've had a lawyer, but the allegation is if you had one,
that lawyer was not effective and the failure to have tHat
effective assistance of counsel was that your rights -- you

were prejudiced. In other words, it made a difference. So

it's a two-pronged task.

Number one, ineffective assistance of counsel, which
means my lawyer was not effective, and prejudice or it
mattered. In other words, at the end of the day when you
have those allegations, you want the judge to believe that
there ought to be concern about your trial such that the

court lacks confidence in the verdict. So that's a little
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bit of an explanation about what a PCR is using ineffective
assistance of counsel, using the Sixth Amendment violation.
The only way obviously to remedy that situation is to vacate
the conviction and vacate the sentence also and grant a new
trial. In other words, everybody goes back to go, and
there's a redo. Are you with me up to this point?

MR. MONTY: The only -- I mean, as far as the time that
I've already served, I mean; that's just forgotten about?

THE COURT: You are like four steps ahead of me. Hold
up, but hold onto that. Okay. Now, if a person is granted
a Pcﬁ, typically and normally, they go back for a new trial.
Let me give you an example of when that doesn't happen.
Sometimes when judges are sentencing people a couple of
things can happen. What can happen is that you're
sentencing somebody to a number of different charges. And
maybe you're sentencing somebody to an offense that carries
ten years and another one that carries ten years and another
one that carries ten years and then there's a failure to
stop for blue light and siren, énd you're sort of trucking
along and lo and behold, you're know you're gonna run
everything current. And lo and behold, you sentence
somebody to ten years for a failure to stop for blue light
and siren and the maximum sentence was threée years. Well,
that one, you don'tlback for a new trial on that one. You

go back for a sentencing and you Jjust -- and you go back and
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the judge says it's not ten, it's three; it runs concurrent.
I mean, it doesn't -- if you will, it doesn't make a
difference because the person has other sentences. It can
make a difference. But that's an example of when you would
go back to sentencing.

And there's another instance of when you can go back
for sentencing. And I think that's where your lawyer was
referring to, Mr. Davis was referring to earlier, under
Thompson and those are pretty unique. And those are the
instances where you had a deal with the solicitor's office
on a sentence. It could be the attorney general too if they
were handling the case, the prosecution of the case. And
you had a deal. Typically, those are in writing. They
don't have to be. But there's like a contract, if you will.
In other words, there's a deal; there's an agreement. And
that agreement is that this person is going to . receive a
particular sentence. Certainly, the defendant thought so;
counsel thought so. And there were things that perhaps were
done just to make that so. A change of condition, if you
will. For example, it may be that -- and I know I'm making
this up because, again, I know very little about your |
particular circumstance. But it might be that they had a
deal for let's say attempted murder. And there's a deal
that this person believed that they would receive a

particular sentence if they were willing to testify. And
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so, let's say they did. And the peréon then goes on the
record and that person testifies. So they're under oath and
they talk about what they did was maybe somebody else did as
well, and they expressed their willingnesg to testify. And
they've actually under ocath put on the record what occurred.
Well, the solicitor would be kind of creepy if the solicitor-
said, "Ha, ha, ha. No longer going to agree to that amount
of time. I'll only agree to the larger amount of time."
Well, that would be kind of creepy. So if that was to
happen and go forward, that's the kind of thing where
Thompson said no, no, no. We're going to go béck; we're
going back just for resentencing and the person gets the
benefit of the deal, if you will. That's what Thompson is
talking about. It's to right the wrong and give'the person
the benefit of the deal. But those are very rare. I think
I've actually had only one of them in 19 years because
they're rare. And the reason that they're rare is because
typically in the realm of the private practice of criminal
law, there will be offers that will go back and forth a lot.
And nothing -- it is very rare that something gets tied down
to that extent; And also, also, often times they're
recommendations. And a recommendation can't bind the judge.
It's only that; it's a recommendation. You have to have a
negotiated sentence to be more binding on the judge.

So that's just -- what I've just given you is just
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information, and only for information purposes because your
lawyer has asked me to do that. So I would tell you that
the normal and typical case is that even if I would want to
do otherwise, the law says that if I grant a PCR what I am
in fact doing is granting a new trial, which means you go
back for a new trial. Everybody gées back to go. And what
that means is —-- and this is where I tread on ground, and I
want to be real clear with you that I don't want to force
you to do anything. I, again, tell you be the captain of
your own ship. But it's just reality if there's another
trial, there's another judge, there's another prosecutor,
may or may not be another defense lawyer. And at the end of
the day, it's & new trial. You know, you may receive the
same sentence; you may receive an acquittal; you may receive
a greater sentence. And my understanding is that you
received a sentence of six years. If you went back to trial
on the same charges and you were convicted, you can receive
a sentence of up to the maximum, which as I understand is 20
years. Having said that, you could also be acquitted. So,
again, I'm sharing that information with you. And I want
you to know that based on what your lawyer has told me, I do
not believe that this is a Thompson situation -- we just do
that for sentencing. Just based on his representétion, you
can testify and it will be something totally different. You

understand? But it's important that you simply understand
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the remedy that I can offer.
Now, what happens if you go to trial? All right.
LLet's don't do you; let's make up Mr. Doe. Let's say that

|

I!at the end he is convicted, he receives a sentence of ten

Mr. Doe went to trial on attempted murder. And he receives,

years and he files his PCR. First of all, he files his

appeal and then he files his PCR. And the PCR was handled
promptly. He's successful. The PCR is granted; a new
trial. The State says, harumph, we're going to appeal; and

they appeal. And let's say that the court that granted the

‘iPCR is upheld. Everything has clicked along right on time.

But lo and behold, five years has gone by. My how time fly

il—— but let's say that Mr. Doe goes back and he has a new

trial and, unfortunately, he is convicted again of attempted
murder. And the judge says I'm going to sentence Mr. Doe to

ten years in prison. .So does Mr. Doe, does he have to go

Alback to go? Or does he get credit for the time that he has

served? He gets credit -- by statute, he gets credit for
the time that he has served. Got it?
MR. MONTY: (Affirms.)

THE COURT: Any other questions? That was a very good

hrquestion, by the way. And you can ask Mr. Davis and you can

ask —— he's still there. You can see your lawyer. I have
the Attorney General's office on -- any additions? Any

corrections? Any suggestions?
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MR. NEELY: ©Not from our office, Your: Honor.

THE COURT: No? Yeah? Like a B+? What do you think?
B, B+?

MR. HUNTER: I though it was great summary of PCR.

THE COURT: Oh, he is so smooth.

MR. DAVIS: Judge, here in a moment, I'm gonna ask just
some more of my client just review that. One thing I will
say is I want to handle my PCRs with these gentleman in
every circuit. I, for the record, have to tell you that the

State —-- the assistant attorney generals that I've dealt

"with previously have taken the position that pretrial

detention time is absolutely credited, but that prison time
served, the State could oppose credit for that time. That's
the position I've been told by assistant attorneys who I got
along with terrifically. But they have -- I was expecting

one of these gentlemen to do that. They have taken the

position that the statute applies to pretrial -- county jail

time only. I can tell the Court though in my research of
that issue, I have not found a single case dealing with the
issue which suggests to me that the judge has always given
if because as I tell my clients, - if the judge didn't, the.
first thing I would do is appeal and we'd have a ruling on
that; have an appel;ate decision on that. So just to have
the record complete, in Ninth Circuit and First Circuit,

prior assistant attorney generals I've dealt with have
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always taken the position that county jail time would count,
that prison time would not. If I can have just a moment to
chat with my client about ---

THE COURT: Absolutely. You know, it would be my
position that -- you know, because we got the new -- well,
it's not new anymore. We got the case that says that
once —— 1f you are locked up on something elée and another
warrant is issued, you get credit for that as well. My
position is a loss of freedom, is a loss of freedom. The
rest of it is just geography.

MR. DAVIS: I understand, Your Honor. I understand.
And the Blakely case certainly is a benefit to us. Thank
you.

(Brief pause.)

MR. DAVIS: Your Honor, thank you for the extra time.

THE COURT: Do you need any more time?

MR. DAVIS: I do not believe we do.

THE CQURT: Okay.

MR. DAVIS: I will ask Mr. Monty. But I don't believe
we need any more time to talk now. And he has advised me he
does wish to go forward with the hearing.

THE COURT: Very well. All right. If you would please
call your first witness.

MR. DAVIS: We would call Mr. Monty.

(DANIEL BRIAN MONTY, after being duly sworn, testified
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Direct Examination of Mr. Monty by Mr. Davis 16

as folloWs:)

THE COURT: All right. And Mr. Monty, I'm Jjust gonna
ask you to state your name again. It really is a sound
check.

THE WITNESS: Daniel Brian Monty.

THE COURT: Great volume. All right. Your witness.

MR. DAVIS: Thank you very much, four,Honor.

THE COURT: Yes. '

DIRECT EXAMINATION

BY MR. DAVIS:

Q. Mr. Monty, how far did you go ih school?

A, Two years of college.

Q. Ckay. Are you currently on any medication?

A, Just the inhaler.

Q. And I believe you used that just a moment ago here at
the table?

A. Yes, sir.

THE COURT: Just what now? He's on what?
MR. DAVIS: An inhaler, Your Honor.

THE COURT: ©Oh, an inhaler. Thank you. Okay.

Q. And that's for some breathing issues you have?
A. COPD.
Q. And does that affect you in any way in understanding

what we're doing here today?

A. No, sir.
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Direct Examination of Mr. Monty by Mr Davis 17
0. Are you on any other medications? E

A, No.

Q. Can you tell the Court who your attorney was on the
case that we have complaints about?

A. Mr. Schlein.

Q. All right. And this was a criminal sexual conduct with
a minor, second degree?

A. Yes, sir.

Q. And this was a -- it resolved itself in a guilty plea.
Is that right?

A. Yes, sir.

0. That was before Judge Dickson?

A. I assume so. I don't recall the judge's name.

Q. Do you recall though being with Mr. Schlein in the
courtroom and entering the guilty plea?

A. Yes, sir.

0. Was it a guilty plea or was it guilty plea under
Alford? |

A. It was under Alford. I think it was no contendo or
whatever. |

Q. Now, when this guilty plealhappened, can'you tell the

Court about if there was a trial date scheduled or not?

A. For that Monday.
Q. This was on a Friday?
A. ., It was on a Friday, and the trial was scheduled to
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Direct Examination of Mr. Monty by Mr. Davis 18
start Monday.

Q. Okay. Can you tell the Court up until the date of your
guilty plea, the Friday, May 31st of 2013, up until that
point can you tell the Court how may times you would have
met with Mr. Schlein?

A. The court roll calls and at his office, roughly 20.

Q. Okay. ©Now let's talk about some of those discussions.
You just told the Court that this was scheduled, if needAbe,
for a trial three days after your guilty plea. Had you
spoke to Mr. Schlein about the preparations for trial?

A. Yes, sir."

Q. And is it fair to say that there was an offer from the
State on the eve of trial that was a new offér?

A. Different from the original, yes.

Q. Okay. Really quickly, can you tell the judge about

this original offer you Jjust mentioned?

A. It was originally five years they offered me.

Q. And what action was taken on thaﬁ?

A. I declined it at that point.

Q. Okay. And up until the offer right before the plea,

had there been any other offers?

A. Yes. They offered me teh years.

Q. And what action was taken on that offer?

A. I told him I would see him at trial.

Q. What's your understanding about the offer that was
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Direct Examination of Mr. Monty by Mr. Davis

ipresented before the plea?

of the courtroom and said that they were
So they gave me another offer of six.

Q. Now we talked about this before you
stand. Did you talk to Mr.
Lipunishment for your charge was?
A, From 0 to 20;

yes.

i 0. Okay. Did Mr.

violent or nonviolent offense?

[

Q. Did he talk about whether

At the time, no.

parole offense?

19

Do you need your inhaler?

Thank you.

prior to the actual

A. I'm old. Excuse me.
THE COURT: You have somé water there?
ii THE WITNESS:XW Yes.
THE COURT: Okay, good.
.1 THE WITNESS: No. I've got it.
A. I'm old. And I thought that 20 years or ten years was
the same.
Q. So what was the offer that was made
plea?
A. Well, I left the courtroom. And Mr.

Schlein came out

willing to talk.

were called to the

Schlein about what the range of

Schlein talk about whether this was a

'I found that out -- in Kirkland.

this was a parole or no

A. No. I did not know that.
i'Q. Did he ever use the term 85 percent offense?
A. I vaguely remember him saying something about the six
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Direct Examination of Mr. Monty by Mr. Davis } 20
years would end up being a five year and a month or

something like that. So I'm guessing that that was

mentioned.

Q. Okay.

A. At that time I was under duress.

Q. Okay. We'll get to that in just a second. Did he ever

talk about community supervision following your sentence?
A. No.

Q. Okay. Did he ever talk abbut the possibility of you
being designated as a sexual vioclent predator?

A. No, sir.

Q. Where discussions about the fact that this offer of a
cap of six years was a recommendation to the judge? Did he
discuss what that meant?

A. No. I mean, ; see it's on the paper that it was a
recommendation and not something that was agreed upon with
the judge. That's all I know. I mean, I knew very little
of the law.

Q. This went forward as an Alford plea. How much time did

you and Mr. Schlein spend talking about what an Alford plea

meant?

A. I'm not quite sure of any of that.

Q. Well, can you tell the judge why it was an Alford plea?
A. I was willing to go to trial bn it. I wanted to go to

trial, but I didn't feel that I had a chance of winning
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Direct Examination of Mr. Monty by Mr. Davis 21

because it was explained to me if I went to trial and lost,
I would more than likely get 20 years. And the pretty much
frightened me into accepting the plea.

MR. DAVIS: And Your Honor, I believe you have a copy
of the transcript. Mr. Monty ---

THE COURT: I actually don't believe I have that
packet. I've got Mr. Vereen's and Mr. Felder.

MR. DAVIS: Your Honor, if it helps, this was
originally scheduled yesterday and got moved to today.

MR. NEELY: Your Honor, that's my mistake. I believe I
handed up the wrong file.

THE COURT: That's okay. I'm just listening really,
really carefully. And if you don't mind, when you go to the
transcript 1f you'll just give me the pages and just state
the words that were said, I'll be good.to go.

MR. NEELY: Thank you, Your Honor.

BY MR. DAVIS kContinuing):

Q. Mr. Monty, do you remember-telling Judge Dickson that
you thought this was a 50/50 chance 1f you went to trial?
A. Yes, sir.

MR. DAVIS: And, Your Honor, that would page 7, line
15.

- THE COURT: Thank you.
Q. Mr. Monty, you had denied the allegations against you

throughout the time that Mr. Schlein represented you,
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Direct Examination of Mr. Monty by Mr. Davis 22
correct?

A. I didn't understand that.

Q. Let me rephrase it. You