THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
S. PHILLIP LENSKI, ADMINISTRATIVE LAW JUDGE

CASE NO. 2012-ALJ —17-003 1-CC
APPELLATE CASE NO. 2017-001260

Duke Energy Corporation,.........cocvevieniiiniiemieiiinneinrenean. Respondent/Petitioner

South Carolina Department of Revenue, ..........cccoovveiiiiiinn Appellant/Respondent

APPELLANT’S RESPONSE IN OPPOSITION TO
RESPONDENT’S MOTION TO DISMISS

(N e

ean G Ryan 0. 76585)
Counsel for Litigation

Jason P. Luther (Bar No.78021)
General Counsel for Litigation
South Carolina Department of Revenue
P.O. Box 12265 -
Columbia, SC 29211-9979
(803) 898-5375
Sean.Ryan@dor.sc.gov
Attorneys for Appellant South Carolina Department

of Revenue
Columbia, South Carolina S -
September 18, 2017 E%?&E}@iﬂﬁ, Vﬁ m}}
SEP 18 2617
SC Gourt of Appaals



INTRODUCTION

This is an appeal from an order of the Honorable S. Phillip Lenski dated April 28, 2017,
which granted summary judgment in favor of Respondent and held that the Respondent’s storage
canisters used for spent nuclear fuel rods are machines exempt from use tax under § 12-36-
2120(17). On May 30, 2017, the Department timely filed and served its Notice of Appeal by
mailing a copy to the ALC, the Clerk of Court for the Court of Appeals, and three attorneys for
the Respondent, pursuant Rule 203(b), SCACR. (See Department’s Notice of Appeal and Proof of
Service, attached hereto as Exhibit A). On September 6, 2017, Respondent filed a Motion to
Dismiss the appeal.

ARGUMENT

1. THE DEPARMENT TIMELY NOTICED ITS APPEAL PURSUANT TO THE
SOUTH CAROLINA APPELLATE COURT RULES.

This Court’s review of decisions of the ALC is governed by S.C. Code Ann. § 1-23-380(1),
which provides that an appeal of an ALC decision is “instituted By serving and filing notice of
appeal as provided in the South Carolina Appellate Court Rules within thirty days of the final
decision of the agency . . . . Copies of the Notice of Appeal must be served upon the agency and
all parties of record.” South Carolina Appellate Court Rules 203 and 262 further establish the
requirements for filing and serving a Notice of Appeal.

Here, Respondent agrees that the Department’s deadline to file its Notice of Appeal was

May 30, 2017.! It is undisputed that the Department timely filed and served its Notice of Appeal

! The parties received the Order by electronic mail on April 28, 2017. Thirty days from April 28
was May 28, 2017, which was a Sunday. The following Monday was a federal holiday (Memorial
Day), so the thirty (30) day deadline was extended to Tuesday, May 30, 2017. See Rule 263,
SCACR.



(including the Proof of Service and a copy of the ALC decision) on the ALC, in accordance with
Rule 203(b)(6) and (d)(2). It is further undisputed the Department timely filed its Notice of Appeal
(and accompanying documents) with the clerk of the appellate court, as required by Rule 203(d)(2).
The only dispute in this appeal, and the sole basis of Respondent’s Motion to Dismiss, is whether
the Department timely served Respondent with the Notice of Appeal.

a. The Department served three attorneys for Respondent.

Purﬁsuant to Rule 262(b), SCACR, service upon a party is effective when the Notice of
Appeal is served upon an attorney who represents the party.” As the Department’s Proof of Service
demonstrates, the Department served its Notice of Appeal on not one but three attorneys for
Respondent: Burnett R. Maybank, II1, Esq., Jeffrey A. Friedman, Esq., and Eric S. Tresh, Esq. The
Department served all three of these attorneys based on its good faith belief each of these attorneys
represent Respondent.

The Department mailed a notice of appeal to Eric S. Tresh, Esq., at his office in Atlanta,
Georgia. Unfortunately, due to a clerical error, the envelope sent to Mr. Tresh inadvertently

contained a notice of appeal for a separate and unrelated case, rather than the Notice of Appeal for

2 Rule 262(b), SCACR, provides:

(b) Service. Whenever under these Rules service is required or permitted to be
made upon a party represented by an attorney the service shall be made upon the
attorney unless service upon the party himself is ordered by the appellate court.
Service upon the attorney or upon a party shall be made by delivering a copy to him
or by mailing it to him at his last known address or, if no address is known, by
leaving it with the clerk of court. Delivery of a copy within this Rule means:
handing it to the attorney or to the party; or leaving it at his office with his clerk or
other person in charge thereof; or, if there be no one in charge, leaving it in a
conspicuous place therein; or, if the office is closed or the person to be served has
no office, leaving a copy at his dwelling place or usual place of abode with some
person of suitable age and discretion then residing therein. Service by mail is
complete upon mailing.



this case. The Department became aware of the clerical error when it received Mr. Tresh’s email
on June 6, 2017, the same day Mr. Tresh received the envelope. (See June 6,2017 Email, attached
as Exhibit B) The Department immediately advised Mr. Tresh of the error that same day, and the
following day emailed him a copy of the Notice of Appeal. (See June 7, 2017 Email, attached as
Exhibit C). |

The Department also mailed a copy of the Notice of Appeal to Burnett R. Maybank, III,
Esq., and Jeffrey A. Friedman, Esq., because both attorneys represent the Respondent in tax
matters involving the Department. There is no dispute that Mr. Maybank received the Notice of
Appeal.

Importantly, the summary judgment motion that forms the basis of this appeal was filed in
May 2013 and a hearing was held on July 9, 2013, but the ALC did not enter an order or decision
on the summary judgment until April 2017. During the four years it took the ALC to issue an order,
a second dispute between the Department and Respondent was litigated and decided by the

Supreme Court. See Duke Energy Corp. v. South Carolina Dept. of Revenue, 415 S.C. 351, 782

S.E.2d 590 (2016). As noted in the Supreme Court’s opinion in that matter, counsel for Duke
Energy Corporation (the Respondent herein) was: “Burnet Rhett Maybank, III, of Nexsen Pruet,
LLC, of Columbia; Jeffrey A. Friedman, of Washington, D.C., Eric S. Tresh and Maria M.

Todorova, of Atlanta, Georgia, all of Sutherland, Asbill & Brennan, LLP.” Id., 415 S.C. at 351.

3 The Department served Mr. Friedman at 1275 Pennsylvania Avenue, NW, Washington, D.C.
20004 in serving Attorney Friedman. The Department had previously served Mr. Friedman at this

address. Upon information and belief that address is now or formerly was an address for Attorney

Friedman’s firm, Sutherland, Asbill & Brennan, LLP, now known as Eversheds Sutherland LLP.

In addition, although Respondent argues in its Motion that the proper mailing address for its
attorneys in this appeal is the Atlanta, Georgia office of Eversheds Sutherland LLP, the
Department would note that the return address on the letterhead for the cover letter filing
Respondent’s Motion to Dismiss is for Eversheds Sutherland’s Washington, DC office.



These are the three attorneys and/or law firms to whom the Department mailed its Notice of Appeal
in the instant case.

In short, by placing its Notice of Appeal and proof of service in the United States Mail 0;1
May 30, 2017, the Department timely served two different law firms and three different attorneys
of Respondent, all of whom represent or have represented Respondent in disputes with the
Department in the last year. At least two of those attorneifs (Mr. Maybank and Mr. Tresh) received
the Notice of Appeal. The third attorney (Mr. Friedman), is a partner in the same firm as Mr. Tresh
and the Notice of Appeal was mailed to their firm’s Washington, DC address. Respondents only
argument regarding service on Mr. Friedman is “it appears that Mr. Friedman did not receive the

Notice of Appeal because it was sent to the incorrect address”—not because he never received it.*

a. Respondent received notice of the appeal, and was not prejudiced as a result
of any clerical error in mailing the Notice of Appeal to Respondent’s counsel.

It is undisputed tﬁat at least two attorneys for Respondent received actual notice that the
Department had appealed this matter. However, Respondent’s Motion asks this Court to take the
strict, hardline stance that service on the law firm(s) representing Respondent in tax disputes with
the Department is insufficient. Further, Respondents ask this Court to find that where a party timely
serves a notice of appeal on an attorney but inadvertently puts a copy of the wrong notice of appeal
in the envelope, such clerical error constitutes insufficient service and is therefore a basis to dismiss

this entire appeal (even where the error is immediately rectified).

4 Notably, the ALC did not serve a copy of its Order on Marsha A. Ward, Esq., and at the time the
Department noticed its appeal in this case Attorney Ward was an inactive member of the South
Carolina Bar. Her membership remained inactive until August 8,2017. Moreover, Attorney Ward
is no longer listed on the Eversheds Sutherland, LLP, web site as being an attorney with the firm.
While the ALC did include Attorney Zachary Atkins on its email containing the ALC’s Order, the
Department did not serve Attorney Atkins. Attorney Atkins is not a member of the South Carolina
bar and he is not listed on the Eversheds Sutherland, LLP, web site as an attorney with the firm.



‘The Appellate Court Rules do not require such draconian results. The cases cited by
Respondent stand for the broad proposition that failure to timely serve a notice of appeal is grounds
for dismissal, but those cases do not address situations where the lower tribunal and appellate court
were timely served but errors existed related to service on opposing counsel. Moreover, the cases
cited by Respondent do not address the implications of a clerical error in. which the appellant
mistakenly included the wrong materials but immediately rectified that error.

The purpose of the notice of appeal requirement is to put the lower court, appellate court,
and opposing counsel on notice that a case is being appealed. The ALC, Court of Appeals, and
opposing counsel were all put on notice of the instant appeal. In fact, despite the Department’s

"initial clerical error, by immediately rectifying the error the Department put Respondent in the
same position it would have been if the envelope had contained the correct Noticé of Appéal.5
Thus, Respondent has not suffered any prejudice by any alleged deficiency with service as a result
of the Department’s clerical error, and Respondent’s Motion to Dismiss should be denied. See

Charleston Lumber Co.. Inc. v. Miller Housing Corp., 318 S.C. 471,478, 458 S.E.2d 431, 436 (Ct.

App. 1995) (recognizing that there can be no doubt that respondent had notice that the cases were
appealed and rejecting respondent’s effort to take advantage of a mere clerical error by which they
were in no way prejudiced or misled).

Our Supreme Court has long recognized that non-ﬁrejudicial clerical errors in the notice

do not require dismissal of the appeal. See. e.g., Moody v. Dickinson, 54 S.C. 526, 32 S.E. 563

(1899) (a court may allow an appellant to correct a mere clerical error in the notice of intention to

s On June 6, 2017, the day Mr. Tresh received the envelope the Department believed contained its
Notice of Appeal in this case, Mr. Tresh emailed the Department: “We received the attached in
today’s mail. I don’t think this is our case. Did you all decide to appeal the Duke case.” (See
attached Exhibit B). The Department’s then General Counsel, Milton Kimpson, responded within
minutes and stated: “Yes, we did appeal Duke.” (Id.).

6



appeal where there is no prejudice to the appellee). In State v. Scott, 571 S.E.2d 700, 351 S.C. 584,
(2002) the appellant erroneously served its Notice of Appeal on the Clerk of Court for Richland
County, rather than Lexington County. Id. at 587. Upon discovery of the error, the appellant
immediately rectified the error and served the Clerk of Court for Lexington County. Id. The
Supreme Court denied respondent’s motion to dismiss the appeal for failure to properly notice the
appeal, finding that serving the wrong county was a clerical error from which the respondent
suffered no prejudice. Id. at 587-88.

Respondent, through its attorney, learned of the appeal on the same day he would have had
the clerical error not occurred. In acgordance with the cases cited above, Respondent suffered no
prejudice and therefore this Court should deny the Motion to Dismiss.

2. ANY ERROR CAUSED BY THE CLERICAL MAILING ERROR SATIFIES THE
GOOD CAUSE STANDARD UNDER RULE 260, SCACR.

Even if this Court were to find that the service described above is technically insufficient
under Rule 203, SCACR, this Court should still deny Respondent’s Motion to Dismiss because
the Department acted in good faith and its clerical errors satisfy the good cause standard of Rule
260. Pursuant to Rule 260, SCACR, the Clerk of this Court must dismiss an appeal when it appears
that an éppellant or petitioner failed to comply with the requirements of the Appellate Court Rules.
This is the essence of Respondent’s argument.

However, Rule 260 also provides that such dismissal may be reinstated upon good cause
shown. Thus, this Court inherently holds the power to reinstate a case dismissed for insufficient
service where a party shows good cause. The Department has not located any case law addressing
what constitutes good cause under this Rule, but the Department contends that its efforts to timely

serve the notice of appeal constitute good cause sufficient to warrant reinstatement of the appeal.



Thus, if good cause is sufficient grounds to reinstate an appeal, such good cause exists in the instant

appeal and Respondent’s Motion to Dismiss should be denied.

\
CONCLUSION

For the reasons set forth above, this Court should deny the Respondent’s Motion to Dismiss

as the Department complied with the service requirements of Rules 203 and 263, SCACR.
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EXHIBIT A



| THE STATE OF SOUTH CAROLINA
| ln The Court Of Appeals

APPEAL FROM THEADMNISTRAMLAW COURT
HONORABLE S. PHILLIP LENSKI, ADMINISTATIVE LAW JUDGE

.cmvNo. jzoxz-Am.-;-l.mos 1-CC

South Camlma Department of! Revenue, ...... semandeiss s .AppellanlIRespondent.

'iDukeEnergy

PROOFOFSERVICE =

_ I, Milton G. Kimpso nson, he:éby'ﬁfafﬁnn' rm t'hat i hav‘e.-cansed' ansed to: be mailed, via |
“United Statu Postal Service, First Class Mml, postage pte-pmd, acopy of the South _
_ Carolina Dcpartment of Revenuc s'N‘otwe of Appal mtbeabove referenced mmar-

" to'the Honorable S. Pln!hp Lensld, 1205 Pendlcton- Street, Sun: 224, Columbla, sC )

29201; Bumet R. Maybank, I, Esqmre, PO Drawer 2426, Columbm, sc 25302; |
Bnc S Trcsb Esqmre, 999 Peachtree Strect, NE. Aﬂanta, GA 30309 and Jefﬁey o
A Fnedman. Esqmre, 1375 Pennsylvania Avenue. Nw, Washmgtnn, De 20004-: -
2415 Tlus30"‘ dayofMay 2017 '




THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW.COURT

HONORABLE §. PHILLIP LENSKI, ADMINISTATIVE LAW JUDGE

CASE NO. 2012-ALJ-1 7-0_03_.1_-'CC

South Carolma Department of Revenue cerelernsereanne e e .Appellant/Respondent
. Vs |
: Duke Enetgy : - . ‘
Corpora.txon,. reetesrtiennsrnsesenrnans evtesnsirensereans (+sserracees..ResSpondent/Petitioner
NOTICE OF APPEAL

The South Cnrélina Deparhnent of Revenu'e app‘ea‘i‘s‘ the: Order of the
onorable S. Ph1111p Lensk1 dated and ﬁled Apnl 28, 2017 The Department

: recelved a copy of the Order Grantmg Petmoners Motlon for Summary Judgment

c'ommbla,'sc 2921179979

(803)898-5. 130 »

Attomey for Appellant
R ' CourtOrders@dor ¢ g_
May 30, 2017. | ,
'(:)‘therConnselofRecor.d. " o T R
Burnet R. Maybank, Il ' e TS
Eric 8. Tresh _ 7 R - RECEIVED

_JefﬁeyA Fnedman JUN 0 5 2017

NEXSEN P?AUET LLC



- EXHIBIT B



. Beaudro, Chris , - . )

From: Todorova, Maria
Sent:- : Monday, August 21, 2017- 2:57 PM
To: ’ © Béaudro, Chris' | - ’ ‘ |

Subject: - FW: Today's Mail - SC DOR -

Maria Todorova | Partner | T: +1.404.853.8214

'www stateandlocaltax com

From: Milton. Klmpson ‘mailto:Milton;

‘Sent: Tuesday, June.6, 20176 30PM _ S - T -
To: Tresh, Eric . ' . ' : : S
Cc: Atkins,. Zac_hary; Todorbva, Maria o R : S ’
VSubject: Re: Today's Mail -'-SC.DDR»

Eric. When thmgs go wrong....Yes; we d|d appeal Duke You should not have recelved the memo on Beltram, .
however: Let's talk about lt tomorrow :

Milton

Sent frdm my i‘li’hone

on luns, 2017, at6:20 PM, Tresh, Eric <grictrsshe eveFstieds:suthistsrid.carri> wrote:
Miitoh, .' o | | |

' We recelved the attached in today [ mall ] don t thlnk thls is our case. D|d you aII decide to appeal the
'.Dukecase'-‘ o .

: .Sentfro'm my-i'Pad“ o

Begln forwarded message SR

'Subject Today s Mall SC DOR

The attached was received i in the mai'l‘ tdday.

:Can you please conf‘ irm whlch cllent this is for? The case mformatlon does not seem to S
-be famlhar to any of us, Thank § you.



Richard Beltram v. South Carolina Department of Revenue
Case No. 13-ALJ-17-0244-CC_
Appellate Case No. 2017-00968

Evarshads Sutherland {US) LLF i3 part of a global iddal praclice, operating through various separats and distinct Segf.x
eritities, undge Eversheds Suthertand. For a full dessription of the structure and a fist of offices. please visit

WWW: ‘ersheds-sutherland m | o |

i - i

This e- f“lnﬁ‘ message. togéther with any a:tﬂchr‘ents 15 intended only for the above named recipient(s] and may contain
privileged and/or confidential information. ¥ you ara not an intended recipient, you miist nof review, <opy or show the
message and any attachnients to anyone. Please reply 1o this gmall and hghhght the mistakan tr‘«nsmusstqn te the
sandar. and then un*n-ni:ate!y delels the message. :

<Scanned from a Xerox Multlfu_nctxon Printer.pdf>
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Beaudro, Chris : v .

From: Beaudro, Chris

Sent: A Tuesday, August 22, 2017 11:00 AM

To: ' : Beaudro, Chris

Subject: ‘ - - FW: Notice of Appeal ;
Attachments: ~Notzce of Appeal pdf ATT00001.htm

From: Milton Kimpson <Milton.Kimpson@dor.sc.gov>

- Date: June7, 2017 at 3:30:04 PM EDT

“To: "Tresh, Eric" <erictresh eversheds-sutherland com>
Subject Notice of Appeal

As d_xscnssed.: :
Milton

,Mllton G. Klmpson :
General Counsel for Liti gatlon
803-898-5131. _
Milton. Kimpson@dor.sc.gov -

South Carohna Department of Revenue B
Office of General Counsel for Litigation -
P.O. Box 12265 Columbla, SC 29211

dor sC. gov

NOTE The mformatlon in thlS message and/or attachments may be propnetary and/or
conﬁdentlal and protected from'disclosure. If the reader of this 1 message is not the intended

" recipient, or an employee or agent respon31b1e for delivering this  message to the intended

- recipient, you are hereby notified that any dissemination, distribution or copymg ‘of this
communication is strictly- prohxblted If you have received this communication in error, please ..
notlfy the sender 1mmed1ately by replymg to this message and deletmg lt from your computer
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I, Jean M. O’Connor, do hereby certify that I have caused to be mailed postage pre-paid, a
copy of the Department of Revenue’s Response In Opposition To Respondent’s Motion to Dismiss

re: Duke Energy Corporation v. South Carolina Department of Revenue, Docket No. 12-ALJ-17-
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20001-3980 18™ day of September 2017.
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