N

STATE OF SOUTH CAROLINA 2;} ORIGINAL

IN THE COURT OF APPEALS

Appeal frém Spartanburg County

R Keith Kelly, Circuit Court Judge

THE STATE, ‘
: RESPONDENT,

COREY ANDREW BROWN,
- APPELLANT

APPELLATE CASE NO 2016-001536

FINAL BRIEF OF APPELLANT

WANDA H. CARTER
Deputy Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

R E@EMD




TABLE OF CONTENTS

TABLE OF CONTENTS. ...ttt sttt se st este v sas e st b e e sbe s s b enesnes i
TABLE OF AUTHORITIES ......oovvvvveeeosssiseinssssinesesers s ssssanssenssssssss e ii
STATEMENT OF ISSUE ON APPEAL.....ccccovvvintererirereienne enereresarenssarssssarreases et ol
STATEMENT OF THE CASE......cocuirerimneerireesesssesessesesesssssesssseseseseess isessssssssssssesssssnesssssons 2
ARGUMENT
The trial judge erred in allowing identification testimony
into evidence that emanated from a suggestive pre-trial out-of- .
\ ‘ court media identification based .on a media representation‘ where a -
store worker identified appellant as the perpetrator because of the
likely link between police and state action connected to the media
coverage, which in turn meant that the identifications were
unreliable and inadmissible at trial. ..........cccccceievininnnn SR [RTTROTROTN 3
CONCLUSION. .....ooirtrrieirienereereeesiene et e ....10
i



TABLE OF AUTHORITIES J

Cases

Manson v. Braithwaite, 432 U.S. 98 (1977) wieoveerroooeesorees oo eoeeseseeeeeseesees oo 6,10
Neil v. Biggers, 409 U.S. 188 (1972) ..cuuirrereeereeteseree ettt s renen e 9
State v. Simmons, 384 S.C. 145, 682 S.E.2d 19 (2009) ...ccovviriereeeeeriereeeeeeeee e 9,10
State v. Tisdale, 338 S.C. 607, 527 S.E.2d 389 (2000).......ccoceevrurrererrrnrieereniereeceeeeeerennnn 6,7,10
Stovall v. Denno, 388 U.S. 293 (1967)..cueciivirierreeeereeteteteeete ettt 6

Constitutional Provisions

U.S. Const. amend. XIV .............. e araearaaaanaas sreserst et s s s s 9_

i



STATEMENT OF ISSUE ON APPEAL

The trial judge erred in allowing identification testimony into evidence that emanated
frqm a suggestive pre-trial out-of-court identification based on é media representation wIllerev a
store workér ideﬁtiﬁed appellant as the perp_etrator in the case Becauée of the likely link between
police and state action connected to the media coverage, which in turn meant that the

identifications were unreliable and inadmissible at trial. =



‘STATEMENT OF' THE CASE

Appellant Corey Andrew Brown was convicted of first degree ass.ault. and battery,
kidnapping, armed robbery, and possession of a weapon during the commission of a vi(_)lent
~ crime during the July 2006 term of the Spartanburg County General Sessions Court before Judge
R. Keith Kelly. Appellant was sentenced to imprisonment for an aggregate period of thirty;ﬁve
yeérs. Paul K. Neely and J. Roger Poole represented appellant at trial and Assistant Solicitor Joe
Barnette appeared on behalf of the state.

Appellant appealed his convictions and sentences. This brief follows.



~ ARGUMENT

The trial judge erred in allowing identification testimony into evidence that emanated

from a suggestive pre-trial out-of-court media identification based on a media representation

where a store worker identified éppellant as the perpetrator in the case because of the likely link

between police and state action connected to the media coverage, which in turn meant that the

identifications were unreliable and inadmissible at trial.

At trial, Mindy Slotin testified that she was working at her husband’s Imagination Store
located in downtown .Spartanburg on the afternoon on August 7, 2015, when a male and fefnale :
entered to pay for an item previou.s_ly seléctéd. Slotin testiﬁed that éﬂer she anéweréd the male’s
question about another toy, “the next thing she realize‘[d] [was that] she was iaying on the floor
-[and] he had a gun pointed at [her] face and he had hit [her] in the head with the gun.” Slotin R
added further that the man duck tabed her hands, took her ring, led her to the cash register at
' guﬁpoint, rﬁade her_dpen the cash register, and then led her into the back storage room where he
“taped her ankles‘an‘d ‘;henv fled. R. 55, 1 9 -R. 60, 1. 6. Slotin stated she sa'w'the' man who was

“duct taping” her and made an in court identification at trial pointing to appellant as the
| pegp'etrafor in the case. R. 60, 1. 18-24; R. 76, 1. 1‘0—2‘5. |
o State’s witness Sandra Elaine Pearson testified that she was with appellant inside .the
" store on the date in question and saw appellant put a gun to.Sllotin’s head; aﬂd that she wifnéssed

~ him taping her and leading her fo the cash fegister and then to the st(;rage room befovre fleeing.

R.85,1.10-R.99,1.4.

. Prior to trial, defense counsel objected to the use of the identifications made by Slotin'in

the case in effect because it was tainted.by"‘the out of court [media] ideﬁtiﬁcation” thereby

making it “so unreliable...it would create a substantial likelihood of misidentification.” R. 4, 1.
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16 — R. 4, 1. 2. Here, the store owner’s wifé, who was the subject of the attack, called the police
station after the incident and advised Inv_estigator. Kirky that she saw a mug shot of appellant on
the local evening news in connection with a report about the case and récognized that 'the
mugshot was a picture of the perpetrator. ‘_ The picture in question was a photograph of appellant.
R.19,1.6 -12;R.25,1. 13- R. 26, 1. 1»5. This was problematic because after the crifne; Slotin
stated that she could only describe the perpetrator’s clothing and height (much taller - not exact
height), but not his “eyes” or “nose”._R. 24,1. 11 - R. 25, 1. 12. Deferise counsel argued that the
source of that news report Would be from some police action,‘and ‘tha‘c‘ the “Bigger”‘ standard
o applied in the case. R. 4, 1. 3-20; R. 3, 1. 16 - 23. ,Cqunsel argued that the “crux of [his].
argument” was that Slotin’s ‘f[in{court] identification [was] based off the identification that she
rﬁade when she saw his mugshot on the néws” and in effect that the res_ulfing in-c'(')urtv
identification was “tainted” énd ulﬁmately unfeliabl‘e. -The splicitor argued that there was no
| governmental involvement connected to the news media report in question andi that the media
acted alone. R 5L4-R.7, ’1. 4.

» Defehse éounsel"s"response was that this was an ongoing ihvestigétion because the
incidents oécurfed on-August 7,2015 and three days later on August 10, 2015, the news received
the information from ,10(_:'a‘l police (the mugshot) and the story was then ai;ed on television.
Counsel argued thé_l‘[ the media received the information in the c_gSc fromﬂ law enforcement.

De;fense Counsel outlined vhis objection as follows: |
Your Honor, to allow. her to sit on that witness Stand and poinf at
fappellant] and say that that’s the man that did it, she’s absolutely
gonna (sic) be able to just point at the man whose mugshot she saw
on tv. At this point, because a law enforcement’s involvement in
the identification of [appellant] through that news source, [i.e.] her
in-court identification is gonna be so tainted that she’s only gonna

[sic] see the man whose mug shot was on that news so to allow her
to make an in-court identification based on an unreliable out-of-

~



v

court identification Would violate [appellant’ s] due process rights.
R. 9, lines 3 —13.

The solicitor’s response follows:
Your honor...the newspaper always gets their news from law
enforcement reports and everything of from mug shots or
whatever, they put this information in news. All these cases the

. police they have to make a case and then it comes out at that point.

To argue that the police intentionally did this, this is not intentional
from that stand point. R. 9, lines 15-21.

At the in-camera hearing that followed, Mindy Slotin testified as follows:

Q: And you identified, your identification’s based on what you see
in the courtroom today, is that right ma’am?

A: Absolutely, it’s the same guy; there’s not a doubt in my mind.

Q: But ya (sic), also saw it’s obv1ously saw his mug shot at some
pomt a couple of days afterwards, is that right, ma am?

A: I did but the police never, the' police...when I saw them said, I
~ told them that I had seen the mug shot, they said well we can’t,
“we’re not even gonna (sic) bother askin’ you for identification
because you just saw a mug shot. R. 19,1.2 -12.
Thus, even police officers realized that the error and stated the following:
We can’t, we’re not even gonna (sic) bother asking you for
identification because you just told us you saw a mug shot. R. 19,
1.9-12,
Slotin stated thaf she was extremely upset when this happened on.August 7, 2015, and
could orﬂy identify the perpetrator’s height (5°10”) and that she left town on August 8, 2015,
which meant she did not see any photographic line up, but that she saw the media shot on August
10, 2015, and then saw a name in the paper as to who had been arrested in the case. R. 24,1. 13
v—}?26115R2713 R. 28, 1. 2. )

At the close of Slotin’s testimony, the court found no govemmental mvolvement in the

case because of the short period of time in which these events in question occurred and ‘thus



ruled her in-court identification would be admissible at trial. R. 29, 1. 25 — R. 31, L. ~19; R.35,1.3
-R. 36,1 11.

At trial, Slotin recounted her version of the incident and testified that she “got a very
good look at [the perpetrator]” and made an in-court identification pointing to appeliant as the
perpetrator in the case. R. 60, 1. 19 -R.61,1.24;R. 76,1. 18 — 25. On cross examinaﬁon, Slotin
admitted in effect that her description of the perpetrator was limited in that it included. ethnicity
and clothing only. Slotih stated that the perpetrator was 5°10” and 160 lbs and wore blue jeans
and a dark shirt. R. 78,1 19 ~ R. 79, 1. 12. However, initially she gave no height and only
described the perpetrator as “taller”. R.25,1. 112,

Reliability is the linchpin in detefminiﬁg the admissibility of identification testimony, and
ﬁxfther, the purpose of the strict rule regarding the inadmissibility of -evidence of unnecessarily
suggestive confrontations is to deter the police from using a less reliable procedure where.a more

reliable one night be available. See. State v. Tisdale, 338 S.C. 607, 527 S.E.2d 389 (2000), citing

to Manson v. Braithwaite, 432 U.S. 98 (1977). For example,' single show up- identifications or

single photograph displays are widely condemned. See Stovall v. Denno, 388 U.S. 293 (1967).

Even in Tisdale, the Court held that “it is uncontested that the média identifications were
suggestive.” In Tisdale, a man robbed a bank on October 24, 1996, and on that same evening,
one teller saw a report of the robber’s arrest on television and another teller identified the robber
from a photograph she saw in a newspaper article shortly thereafter. However, élthough the
Tisdale Court found that there was no police (or governmental) sources connected to the pre-trial
media identifications, the fact that the tellers were 1.) thoroughly examined about their
descriptions and 2.) apparently examined about the media reports.as they related to their

identification, then no due process violation was found to have occurred in the case.



In the casé at bar, the solicitor stated that the police did not intentionally give information
about this case to the media, and in effect that police have to rﬁake their case by giviﬁg
information to the media. R. 9, 1. 15 — 21. The police failed to obtain an identification from
Slotin becau'se she called them (the police) about her identification from the media. Also, Slotin
was not thoroughly examined by the state or by the defense at trial (as dohe ih Tisdale) about that
the out-of-court media representation she viewed and whether or how that influenced her in-
court identification. In addition, Slotin’s woefully inadequate description of the perpetrator
made it a mystery as to how she was able to connect the dots and identity the perpetrator without
help from the media identiﬁcaﬁon. For example, vSlotin’S memory led to a nondescript
identification of the perpetrator, which is proved by relevant portions of her testimony below:

0. Okay. And what was the nature of your contact with law
enforcement? Do they ask you for a description? What was your
conversation like? '

A. The conversation was, if it, uh, if I can remember was basically

“ that store has been robbed and that I had been tied up and hit at

- gunpoint and at the time I didn’t know if the people were still in
the store, if they were in the store, I had ran, I’d left the store so, I
mean, that was basically what I told ‘em initially.

Q. Right, okay.

A. But I describe ‘em I think and as the conversation went on they,

I could describe what they were wearing, uh, I could describe their
ethnicity, T could describe, uh, what the girl’s hair looked like
‘cause it, uh, she had kind of a unique hairstyle, uh, other than that

I really, I think that’s about all I could use to describe to them, to
the ---

Q. When --- the — when we get information from the State on a
case it’s always mostly in the form of writing and I’'m asking you
as I’'m reading a part of the incident report, uh, the male is
described as a black male with dark skin approximately 5”10” and
160 pounds, wearing blue jeans and a dark t-shirt, do you
remember giving that information to law enforcement?



A. No.
Q. Okay.

A. No. Now I I could maybe ins — in my description he cou — law
enforcement could have surmised that that’s what because height-
wise the best, [ don’t, I can’t judge height, I mean, it’s usually like
they’re this (indicating) much taller than me would be the way I
would describe. I don’t, I don’t know how to judge height, you
know, as far as a big person or a medium-size. R. 78,1. 9 -~ R. 79, 1.
21.

In addition, Slotin’s pretrial identification testimony proved also that she was unable to
give an adequate description in order to assist officers in their investigation. For instance,
Slotin’s pre-trial testimony regarding this matter follows:

A. Well they wanted to know who who they should look for so, yes, I
mean, I I T was able to tell them what the people were wearing at
the time, -- --- but, I mean, it’s, | was extremely upset and like I
said, I remember tellin’ ‘em what the people were wearing. Uh, the
lady had a really funky hair style which at the time so I was aha, it
was very memorable but, I mean, I can’t describe, I co — I didn’t
describe eyes or nose or mouth or ---

Q. But you described height.

A. Roughly, roughly. I mean, I’'m only 5°2 so I can say he’s ‘bout
this (indicating) much bigger than me I think. I mean, It wasn.— I
can’t look at so — I’'m not, it’s like I’'m not good at that and I
certainly am not good at weight. You know, I can say he wasn’t a
huge person but I don’t know what that means.

Q. You told law enforcement that he was 5 foot 10 the man that =
did this. '

A. T just said he was like this (indicating) much taller than me,
that’s as high as I can reach.

Q. So you didn’t tell ‘em that he was 5 foot 10?

A. 1did not remember giving them an exact figure.
R.24,1.13—-R.25,1. 12.



Not only were Slotin’s identifications tainted and reliable and thus inadmissible in that

they stemmed from media coverage, but also the identifications could begin to pass the Biggers]
admissibility test.

An -in-court identification of an accused is inadmissible if a suggestiy¢ out-of-court
identification procedure created a very substantial likelihood of irreparable misidentification.

State v. Simmons, 384 S.C. 145, 682 S.E.2d 19 (2009). In determining whether an out-of-court

identification can be admitted, a court must as certain whether the identification process was

unduly suggestive and ‘whether the out-of-court identification was nevertheless so reliable that no

substantial likelihood of misidentification existed. Neil v. Biggers, 409 U.’SI. 188 (1972).
Moreover when determining\the likelihood of misidentification, "fhe Biggers Court listed factors
to be used to e?aluate reliability under the totality of the circun;stances: |

1.) The wi’cnéss’ opportunity to view the perpetrator at the time of the crime;

2.) The witness’ degree of attention; -

3.) The accuracy of the Witness’ prior description of the perpetrator;

4.) The level of certainty demonstrated by the witness at the cbnfrontation; and

5.) The length of time between the crime and the confrontation.

Although Slotin had an opportunity to view the perpetrator, she apparently was unable to
focus her attention (She stated that incidents were stressful) because she could not give a detailed
or accurate description of the perpetrator at allt Slotin’s identification shaped up only after her
media representation identification of appellant as the perpetrator occurred.

The trial judge lower erred in allowing Slotin’s identification testimony into evidence at

trial in violation of the Due ProCes's Clause of the Fourteenth Amendment.

I Neil v. Biggers, 409 U.S. 188 (1972).



CONCLUSION

Based on the foregoing argument, appellant requests that this his convictions and
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