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* vdemed that 1f heavy metal p01son1ng and braln damage. preexrsted they were not
permanent and serlous enough to constltute a hmdrance or obstacle to Clalmant S

' employment as contemplated by S C Code Ann § 42 9 400

e The Hearmg Commrssroner denred Carrler s relmbursement request pursuant to "

'_S C Code Ann § 42 9 400 and the Full Comm1ss1on En Banc afﬁrmed The C1rcu1t



Court affirmed and the Court of Appeals reversed. Petitioner now ‘seeks_a writ of .
certiorari to review this decision.

HISTORY OF THE CLAIM

PR
S

Clalmant worked for Yuasa Ex1de Incorporated for twenty-ﬁve (25) years u’ til -

he was: termrnated 1n 1998 Clalmant worked in varrous ca

llablhty for medlcal costs and permanent dlsabrhty than that whrch would have resul d ) .

from the work injury alone Rp 181 183
On June 26 2011 approx1mate1y thnteen (13) Years aﬂer Clalmant was:'v”._‘r

terrnlnated from Yuasa Ex1de Incorporated Dr. Edward L Baker an expert ‘but not a_' ;‘-' :




' treating . physlclan completed a questronnarre supportrng Second Injury Fund:
_rermbursement Rp 178 180

Cla1mant pursued thrs cla1m asa result of alleged exposure to lead at Employer s

_battery manufacturmg plant 1n Sumter South Carolma ;The underlymg case was not B

‘ -adjudlcated by any tnbunal 1nclud1ng the C’ my Instead the underlymg case was ‘

settled by Carrler and Clarmant by the payment

‘ a lump sum of money on a doubtful "
and dlsputed bas1s meanmg that Camer accepted no 11ab111ty for the payment of beneﬁts

- , _but agreed to pay a lump sum to Clarmant in order ;to av01d_ htrgatron As a result of the o

money pa1d pursuant to the doubtful and drsputed settlement Carrler alleged that 1t

| 1ncurred substantlally greater habrlrty for compensat1on and medlcal beneﬁts (nelther of :

whrch it actually pa1d) when Clarmant S alleged preexrstmg condrtrons combmed w1th orv"

- were aggravated by the very cond1t10ns that 1t cause d o

o _hrndrance nor obstacle to Cla ;_‘"'ant S €

Carr1er has not pa1d any medlcal costs or 1nde ‘on'this claim, whrch 1sprer uisite to -

- relmburse_men't 'S C Code Ann § 42- 9 4OA * ‘The Camer asserts it is entitled to -
reimbursement from the'Fu,nd because the l_ead to which it exposed Claimant caused and
then subsequently ag_gravated certain medrcalcondmonsm Clarmant _A_sa _re:s‘ult' of the .

continued exposure, Carrier seelgs_"to be absoly_ed from all ﬁnancral ’respOnslb_illty to the




- Claimant simply because i

“compensatlon pald as a result of a second mJury The Fundf;
was des1’ ned to cor_n" ensate handlcapped workers full ‘ffor"....

g 'relmbu‘rsement :under the statute depends 'upon complete'_' L




E "carrler shall be ‘relmbursed from Second InJuryv Fund v;/hen'- E
_dlsablhty results from preex1st1ng 1mpan‘ment a_nd
o subsequent 1n_]ury i R

' substantlally greater by reason of the combmed effects" of




:1s made by theComrmssron as a result of a dlspute between partles An award 1s not a

' }“Settlement Agreement Release and Order |

The : S tlement ’ Agreqmcnt, : Release k and Order |

fo meg e




“The nd, rrleri _
» deny Clalmant S’ allegatrons and rely upon the report of Dr." -
o Nrcholas L1nd and 'tother medlcal -prov1ders to_ reﬁtte'~- R

'relmbursement pursuant to S C Code § 42 9 400 It 1s noteworthy that the g o

relmbursefné ,_ .frv r"’n':the Fun'd. ?The'r'e' has'bee'n no*award ,and if»the (jaf‘e' toremain . . '

denled by Carrler and 1f 1o medlcal or compensatron .beneﬁts have been pald to B SN

_ Clalmant there is| not an award for compensable 1nJur1es upon whrch relmbursement can]

'i Whrle the Fund recognrzes that there are occasmns that a “doubtﬁJl and drsputed”j o

settlement agreement may beneﬁt the partles to an underlymg clarm the Fund isa state' e




w1thout compl1cat10ns Rp ‘188 Cla1mant s subsequent

] hy _cal cxaminations from S

| 1988 to 1997 revealed h" ns1on and a hlstory ofelevated lead levels Rpp l9l "192 RN
«,_194 196 198 200 200 and 204, | AR

It 1s 1mportant to note at 'Yuasa Ex1de Incorporated had many employees that:were o

texposed to lead and they all were employed for many years If the lead exposurerwas a




hmdrance or obstacle to employment Clarmant would not have been able to work as he ST

d1d over the course of twenty-ﬁve (25) Years - S

In 1ts effort to estabhsh that Cla1mant had a preex1st1ng COIldl'[lOIl that was permanent . S

,and ser1ous enough-to const1tutej "a} hmdrjanoe ;employm'ent Carrler' relles '

' ,heav1ly on the Cla1mant s blo d 1

' exposure to lead Rp 363 However the preva1lmg statute’ 1s S C Code Ann §42 9 400

I

’ and thxs Court is not requlred to g1ve deference to'OSHA ‘regulatrons See S C Code’ .

'Ann §4294oo

C CLAIMANT S LEAD XPOSURE IS NOT f_IS FIRST AND SUBSEQUENT_

In th1s C?SC.,z ;C_a‘r_r'rer_ assérts that both the ﬁrst and _See_o:nd injuries were the same:

©the exposure to lead. Carrier’s position is that the lead Caused the C aimant’s conditions, =

,t1ons 'regardmg perm1ssrble‘-*f.w,"_ "

| .:payments However by statute‘: the Fund only"'_r_: imburs es: for d1sab1hty beneﬁts and o

'medrcal payments S C. Code

In th1s case the only ev1dence presented is’ subsequent to the 1n1t1al exposure to‘ ,‘
lead. Here the exposure to lead was comc1dental to the begmnmg of work Smee |
| Carr1er must prove that the exposure .to lead 1s the alleged preexlstmg cond1t1on Carr1er :

is requlred to show ev1dence of the condltron pr1or to the m1t1al exposure See S.C. Code

bAnn § 43:9- 400.



' kldneys ‘and bone and caused damage to the body,of‘Ex1de workers ” R_.p 299 _Thus_f he : ‘




plam meanmg of the statute Sectlon 42 9 400(a) references subsequent dlsablhty,’i ', a8

preex1st1ng 1mpa1rment,” .afl_d v
s sought is an oecupation_ x

| herem S1nce th1s case 1nv01ves.a chromc 1llness the _.:plaln meamng of the statute

: .:;;_1,_;1 o




- _the “but for” cause of the subsequent 1nJury pursuant to :S';_C Code’Ann § 42 9 400(g) It

C s noteworthy that a deterrmnatron that the preexrstrng condrtron 1s the “but for” cause of |

. ;the subsequent 1nJury elrmmates the need for Carrrer to estabhsh that thev_ ;

B ._ substantrally greater See S C V“‘jf',.'__l'OO_‘In oth State Workers 3

E 'Cornnensatron Fund and Spr gv ¢ the carrrers actually pard the affected clalmants Coli




-

Y

- compensatlon and medlcal beneﬂts as opposed to Appellant who settled the clalm on a‘

{ ‘»

\ ':doubtﬁll and drsputed ba31s W1thout paymg in the ﬁrst mstance The Comrhission’s‘t‘f
’v'de01s1on was supported by the plam meanmg of the statute and must be afﬁrmed Smce‘

Carrrer has-no evrdence of actual p_reex1st1ng c_londitions.prior to his exp}osure to _lead W.ith
X _vEmp_lo:yer'vor_its predeceSSOrs, this 'clai_m for Second In]ury Fund re1mbursement should be

denied.

D THE CAROLINAS RECYCLYING DECISION WARRANTS REVERSAL

Carr1er c1tes Carolmas Recvclmg Grp V. S C Second Imury Fund to support the' «
‘assert1on that the Comrmsswn s decrsron is not supported by substantlal ev1dence 398";,“ .

' S C 480 73 S.E. 2d 324 (Ct App 2012) In Carollnas Recychng the South Carolmai_: ‘

Court of Appeals reversed the dec151on of the Comm1531on because the Appellate Panel ,
rel1ed exclus1vely upon an evaluatron by a non-treatmg phys1c1an who only met w1th the'-: B
o Clalmant on ‘one occas10n ”? 398 S. C 480 485 730 S E 2d 324 327 (Ct App 2012) In")‘,;';" 3

' _thls case none of the experts who prov1ded med1cal oplmons were treatmg physmans on

any occa51on Cons1stent w1th the Carohnas Recvchng d 1510n the Comm1ss10n and the

' 'Clrcu1t Court refused to rely on phys1c1ans who d_...'-‘i‘no.t-'-pro_wde any t'reatr'ne'nt ‘:‘to'.’

Moreover the Comm1s51on determmes the We1ght of the ev1dence In Andersonw B

et al V. Campbell Tlle Co., the South Carolma Supreme Court held that oplmons of

. medlcal experts _y constltute substantlal ev1dence sufﬁ01ent to support a Judgment
202 S C 54 24 S. E 2d 104 (1943) Anderson does not requlre that the opm1ons of

med1cal experts are the only ev1dence that may constitute substant1al evrdence nor does it

13



.:experts Id Whlle Carrler submltted medlcar,_ .

= ‘relmbursement

:S C Code § 42 9 400 Issues of compensablhty are between a clalmant 'nd the;_?




Comm1551oner s 1nterpretat10n of medlcal ev1dence but rather the medxcal ev1dence
o prov1ded by the Carrler s compensated experts » \

It 1s well settled that an agency s 1nterpretat10n of 1ts own statutes w111 be glven]w@

For the reasons 01ted hereln the South’Carol a Second InJury Fund requests that'?_

| thrs Honorable Court reverse the de01s10n of the Sout h Carohna Court of Appeals
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