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STATEMENT OF ISSUE ON APPEAL 

IS KILLING A SUSPECT AN EXTRAORDINARY AND UNUSUAL EVENT FOR A 
SPARTANBURG COUNTY SHERIFF'S DEPUTY? 

ARGUMENT 

I THE CASE LAW CITED FROM PENNSYLVANIA AND WISCONSIN IN THE 
AMICUS CURIAE BRIEF FILED BY THE MUNICIPAL ASSOCIATION OF 
SOUTH CAROLINA IS DISTINGUISHABLE FROM THIS CASE 

The amICUS cunae bnef filed by the MumcIpal AssocIatIon of South Carolma ("the 

MASC bnef') reIterates much of what has already been argued by Respondents, and adds 

discussIOns of several decIsIOns from two other states Pennsylvama and Wlsconsm Regardmg 

the Pennsylvama and WIsconS111 cases, It IS Important to understand those courts were dealmg 

entIrely wIth common law, as there IS no statute 111 Pennsylvama or WISCOnSll1 specifically 

addressmg the Issue of mental-mental work mJunes as those Issues are addressed m S C Code 

Ann § 42-1-160 AdditIOnally, these cases reference no statIstical data Iegmdmg whether the 

Cllcumstances 111volved were actually unusual compared to the normal conditIOns of the 

partIcular employment Therefore, these cases should have no beanng on thIS COUl 1's 

conSIderatIOn of the Issue before It 111 thIS matter 

A There IS no statute III Pennsylvama or Wlsconslll speCifically addresslllg the Issue 
of mental-mental work IllJunes as those Issues are addressed III S C Code Ann § 
42-1-160, and consequently, the courts from those states utIllL:e a different, 
common law standard 

The Pennsylvama Workers' CompensatIOn Act does not contall1 a statue addlessll1g the 

Issue of mental-mental 111Junes Thus, tI11S IS a matter of common law for the Pennsylval11a 

courts, freemg them from hav111g to 111terpret, and be bound by, a statute WhIle Appellant 

concedes the Pennsylvama courts 111 Young v W CAB (New SeWIckley FIre Depmtment), 737 

A 2d 317 (Pa Commw Ct 1999), RydzewskI v W CAB (CIty of PhIladelphIa), 767 A 2d 13 
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(Pa Commw Ct 2001), and Payes v W CAB (Commw ofPA/State PolIce), 5 A 3d 855 (Pa 

Commw Ct 2010), all found that the circumstances m which the respective law enforcement 

officers were mvolved did not constitute compensable mental mJunes, the declslOns m Young 

and Payes both are based on the notlOn that law enforcement officers have an "expectation" that 

they might someday be m a dangerous or traumatic sltuatlOn, whIle the decIsion 111 Rydzewski 

Simply declared that an officer seemg two senously wounded fellow officels was not 

'particularly abnormal for a person mIlls Ime of work "Rydzewski, 767 A 2d at 16 

In Young, the polIce officer encountered an amled man when sel v1l1g a wall ant, who 

actually pomted a gun at the officer Ultimately, the officer was able to subdue the gunman and 

took him mto custody Followmg the aCCident, the officer expenenced psychological problems 

related to the mCldent The court found that thiS eVidence was msufficlent to prove an "abnormal 

workmg condition for a polIce officer, where certam stressful and even lIfe-threatenmg events 

and occurrences are expected and anticipated due to the nature of the employment 

737 A 2d at 322 (emphaSIS added) 

" Young, 

In Payes, the state tlOoper struck and killed a woman who ran 111 flOnt of hiS patlOi car 

The court found that thiS event did not represent "an actual extraord1l1ary event' In expia1l1111g 

ItS reasomng beh1l1d thiS concluslOn, the court noted "Claimant, who wOlks '111 the lIne of 

employment' of a polIce officer, can be expected to be witness to hOi nble tragedy , Payes, 5 

A 3d at 861 (emphaSIS added) 

Both Young and Payes cite to the Supreme Court of Pennsylvama's deCISion m City of 

PhIladelphia v we A B (Brasten II), 556 Pa 400, 728 A 2d 938 (1999) Brasten II 1I1volved a 

pohce officer who shot and kIlled a suspect who was m a barncaded posltlOn, and thereafter the 

officer had to endure legal and publICity problems result1l1g from thiS event In that case, 
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Pennsylvama's Supreme Court spht on the Issue of whether the lower court's determmatIOn that 

the legal and pubhcIty Issues constItuted an "abnormal work111g condItIOn" However, the 

opmIOn 111 favor of reversal reasoned that whIle kIllIng an unarmed person compounded the 

stress of the officer's Job, the officer's psychologIcalmJury constItuted "a subjectIve reactIOn to 

qulte foreseeable CIrcumstances of the Job" Brasten II, 556 Pa at 407, 728 A 2d at 942 

(emphasIs added) 

As IS true WIth Pennsylvama, Wlsconsm also does not have any statute specIfically 

addressmg the Issue of mental-mental 111Junes The MASC bnef CItes to BI etl v Labor & Indus 

RevIew Comm'n, 204 WIS 2d 93, 553 N W 2d 550 (Ct App 1996), as an example of another 

decIsIon where an officer-mvolved shootmg was not deemed to be unusual compared to "the day 

to day emotIOnal stram and tenSIOns expenenced by polIce officers" 204 WIS 2d at 106, 553 

N W 2d at 555 However, the decIsIOn m Bretl was based upon School DISt No 1 Brown Deer 

v DILHR, 62 WIS 2d 370, 215 N W 2d 373 (1974), whIch held "[O]nly If the 'fortUItous event 

unexpected and unforeseen' can be SaId to be so out of the ordmary from the countless emotIOnal 

strams and dIfferences that employees encounter daIly wIthout senous mentalmJury WIll lIabIlIty 

be found" 62 WIS 2d at 377-78, 215 N W 2d at 377 (emphasIs added) 1 

Thus, Young, Paves, Brasten II, and Bretl all conSIder whether the events at Issue were 

expected, anticipated and/or fOl eseeable Such conSIderatIOns are not appropnate 111 thIS mstance 

1 
Additionally the facts of Bretl are drastIcally different from the case sub Judice The most obVIOUS dlfferencc 

between thiS case and Bretl IS that the victim 111 Bretl only suffered a flesh wound whereas the victim III the case 
died Further the claimant III Bretl was an officer who was a member of the SWAT team and the polIce chief 
testified the shootlllg that took place was not unusual In thiS case Appellant was a regular patrol deputy who had 
only drawn 111S gun three times III hiS ten year career and had never before fired It and Shenff Wnght testIfied that 
most deputIes make It through their entIre careers Without ever havmg to kill another human bemg m the 11I1e of 
duty (R p 42 Imes 18 24) When asked If he belIeves one of hiS deputies shoot1l1g and kIllIng another human 
be1l1g IS a rare and unusual event ShenffWnght testified It doesn t happen everyday So I guess III ItS defil11tlOn 
yeah (R p 46 Imes 6 11) Further the claimant 111 Bretl could not establIsh that 111S psychologlcal1l1Jury was 
causally related to the shootlllg 1I1cldent whereas that Issue has been conceded by Respondents m thiS case 
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because our courts and legislature rejected the concept of "expectatIOn" m settmg the standard 

under § 42-1-160(B)(1) The heart attack standard, upon WhICh the mental mjury statute IS 

based, IS two-pronged one prong dealIng wIth "expectatIOn," and the other dealmg wIth whether 

the circumstances were "extraordmary and unusual" m nature The legislature and the courts 

have not carned over the "expectatIOn" standard to pure mental mjury cases, optmg mstead for 

the extraordmary and unusual standard alone See § 42-1-160(B)(I), Shealy v Aiken County, 

341 S C 448,535 S E 2d 438,444 (2000) 

If South CarolIna followed the reasonmg and standards applIed by the COUl ts m 

Pennsylvama and Wisconsm, the findmgs reached m Shealy (that the circumstances endured by 

the claImant were extraordmary and unusual) would not have been possible In Shealy, thiS 

Court noted 

The Shenffs Department lmes deep cover agents to go to known 
drug locatIOns, typIcally bars and mghtclubs, to befnend drug 
dealers and other cnmmals m order to gam mformatlOn, 
mtellIgence, and make drug buys, WhICh are handed over to the 
polIce as eVIdence The goal IS for the deep cover agent to buy as 
much drugs as he can from the dealers and then slowly disappear 
Deep cover work IS extremely stressful and dIffers from regular 
polIce undercover work because the agent does not wear a WIre, IS 
not operatmg under polIce surveIllance, does not have access to 
polIce back up, and does not carry polIce IdentIficatIOn Accordmg 
to Shealy, the stress mvolved WIth deep cover work was 
"extraordmary, It was more than I ever could Imagme " 

Shealy, 341 SCat 452, 535 S E 2d at 440 GIven the above, a deep cover narcotIcs agent surely 

has an ' expectatIon" that he wIll be Immersed m unsavory and/or dangerous SituatIOns for an 

extended penod of time, can 'antIcIpate that he WIll encounter bad people, and It IS 

"foreseeable" these bad people wIll be domg bad thmgs, perhaps even mvolvmg hIm However, 

there IS no dISCUSSIOn m Shealy as to whether those CIrcumstances were expected, antIcIpated or 

foreseeable Rather, thIS Court focused only on whether these CIrcumstances were extraordmary 
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and unusual pursuant to § 12-1-160 It IS ImpOSSIble to know whether Pennsylvama and 

Wlsconsm courts would find dIfferently m Young, Payes, Brasten II, and Bretl If they were 

precluded from consIdenng "expectatIOn" as part of theIr analYSIS by a statute such as § 42-1-

160, and therefore the deCISIons m those cases provIde lIttle, If any, gUIdance to thIS Court 

B The cases from Pennsylvama and Wlsconsm reference no statistical data 
regardmg whether the circumstances mvolved were unusual compared to the 
normal conditions of the particular employment, and thiS data was Improperly 
Ignored by the CommissIOn 

Of the extraterrItonal cases referenced herem, Brasten II IS the only one that mvolves an 

officer-mvolved shootmg resultmg m a fatalIty It IS also worth notmg that there was no actual 

eVIdence referenced 111 Brasten II regardmg whether such an mCIdent was "abnormal" In fact, 

none of these cases reference any statIstical data to determme whether the respectIve occurrences 

are objectively "abnormal' or "unusual" Conversely, m thIS case, there IS actual data avaIlable 

to make a determmatIOn on tillS pomt ThIS Court need not engage 111 broad proclamatIOns or 

stereotypes about what IS usual for a Spartanburg County Shenffs Deputy, as the eVIdence 

establIshes officer-mvolved shootmgs that result m fatalItIes have occurred 6 times out of 1,971 

days (as of the date of the heanng before the Smgle CommIssIOner) (R pp 165-166) WIllIe the 

MASC bnef and Respondents argue such statistical data should not Impact the analysIs of 

whether an event such as the one at Issue IS unusual, Appellant would submIt that If the data 

establIshed such events occurred WIth great regulanty, both the MASC and Respondents would 

tout that data as proof-poSItIve the event could not pOSSIbly be conSIdered unusual - a pOSItion 

WIth whIch Appellant would have to agree 

The Issue of statIstIcal data was also mIshandled by the South Carol111a Workers' 

CompensatIOn CommIssIon (' the CommIssIon") In the DeCISIOn & Order m thIS case by the 

Appellate Panel, the CommIssIon affirmed the Smgle CommIssIOner's findmg that "[I]t IS 
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Immatenal the frequency of the number of fatalItIes when deadly force IS used, the Issue IS 

whether or not thIS IS a standard or necessary part of an officer's job" (R pp 5-6) (emphasIs 

added) There IS no statutory or case law directmg that facts such as these be analyzed on the 

basIs of whether the events were "standard or necessary" Rather, § 42-1-160(B)(1) clearly 

provIdes that the standard IS whether "the condItIOns causmg stress, mental mjury or mental 

Illness were extraordmary and unusual m companson to the normal condItIons of the partIcular 

employment" Appellant agrees that hIS shootmg of the suspect became an unfortunate neceSSIty 

on October 21, 2009 However, that thIS shootmg, WhICh resulted m the takmg of human hfe, 

became a necessary part of hIS job at that moment does not somehow render ItS occurrence 

ordmary or usual The CommIssIon faIled to apply the proper standard, and compounded thIS 

error by dIscardmg data that speaks dIrectly to the actual standard to be utIlIzed m thIS case 

II THE COURT OF APPEALS' DECISION IN MARTINEZ IS FACTUALLY 
DISTINGUISHABLE FROM THE CASE SUB JUDICE 

The MASC bnef also dIscusses the recent decIsIon by our Court of Appeals m Martmez 

V Spartanburg County, 394 S C 224, 715 S E 2d 339 (Ct App 2011) Martmez mvolves a 28-

year veteran forenSIC mvestIgator wIth the Spartanburg County Shenffs Office, whose job 

mvolved reportmg to cnme scenes, collectmg eVIdence and takmg pIctures that at tImes reqUIred 

contact WIth deceased bodIes, attendmg autopSIes, etc The claImant worked one partIcular 

aCCIdent mvolvmg the death of a two-year old lIttle gIrl who was kIlled when her father, a former 

Spartanburg County Shenffs Deputy and current GreenvIlle County Shenffs Deputy, 

aCCIdentally backed over her m hIS dnveway WIth hIS patrol car The claImant contended that 

"workmg the death of a chIld who was run over by a fellow polIce officer was unusual and 

extraordmary" Martmez, 394 SCat 233, 715 S E 2d at 344 However, she acknowledged that 

everythmg she dId at the scene was part of her ordmary job, and that she had worked 
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approxImately 150 death cases and mvestIgated 24 SUSpICIOUS death/homIcIde cases m her 

career 2 

The CIrcumstances m Martmez are dIfferent than those 111 thIS case Here (as mentIOned 

above m Footnote 1), Appellant testIfied that durmg hIS ten years m law enforcement pnor to 

October 21,2009, not only had he never even fired hIS weapon at a suspect, he only took It out of 

the holster three tImes when confrontmg a suspect (R p 70, lmes 3-17) 3 AddItIOnally, Shenff 

Wnght further testIfied that most deputIes make It through theIr entIre careers wIthout ever 

havmg to kIll another human bemg m the lme of duty (R p 42, lInes 18-24) Thus, unlIke the 

claImant m Martmez, the eVIdence establIshes that Appellant shoot111g and kIllmg another human 

bemg was far from what he had ever before expenenced m hIS usual Job dutIes, and from what 

most deputIes ever have to face m theIr entIre careers 4 

III REFERENCE TO AN ARTICLE APPEARING IN THE STATE NEWSPAPER 
PAPER IS NOT APPROPRIATE FOR CONSIDERATION IN THE ANALYSIS 
OF THE ISSUE OF WHETHER KILLING A SUSPECT IS AN 
EXTRAORDINARY AND UNUSUAL EVENT FOR A SPARTANBURG COUNTY 
SHERIFF'S DEPUTY 

The MASC bnef dIscusses an artlcle by John Monk appeanng 111 The State newspaper on 

February 12, 2012 WhIle thIs artIcle quotes the ChIef of SLED, the RIchland County Shenff, 

the CIty of ColumbIa PolIce ChIef and a RIchland County Master Deputy regardmg the theIr 

thoughts on VIolent and/or dangerous sItuatIOns law enforcement officers face, there IS no 

2 Note that statIstical data IS utillLed 111 Martll1ez 111 analyzlI1g whether the subject events were a usual part of the 
claimant s Job 
3 In Doe v S C Dep t of DisabilitIes & SpeCIal Needs 377 S C 346 660 S E 2d 260 (2008) this Court found there 
were extraordll1ary and unusllal circumstances present when a faCIlity housll1g patients 111 vanous units was 
downsized which forced a nurse to change Ul1lts from one With a passive populatIon to one With a mix of passive 
and aggressive patients CllIef Justice Toal 111 a separate concurrIng opll1lOn concluded that the Commission and 
the Court of Appeals failed to conSider whether the changed conditIons of Petitioner s employment were for her 
unusual or extraordll1ary and Similarly faIled to evaluate how the changed conditions affected PetitIoner Doe 377 
SCat 353 (emphasIs added) There can be no doubt that the killing of another human bell1g was for Appell'lnt 
unusual and extraordll1ary and that tillS event affected him directly and substantIally 
4 Appellant does not II1tend to lend support to the Court of Appeals deCISIOn 111 Martll1ez Appellant understands 
Martll1ez IS on appeal to thiS Court and believes there IS an excellent argument that these hOrrIble and ul11que facts 
should also be conSidered extraordll1ary and unusual 
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diSCUSSIOn of any particular situatIOn analogous to the circumstances m this case More 

Importantly, this article does not m any way address or reference these perceived trends from the 

perspectIve of a Spartanburg County Shenff's Deputy § 42-1-160(B)(1) provides that the 

analysIs of whether an event IS extraordmary and unusual requires a companson to "the norn1al 

conditIOns of the paJilcular employment, , and as such, what another law enforcement officer m 

another locatIOn may consider "usual" IS not relevant Moreover, an artIcle such as thiS may not 

be considered eVidence m thiS case, and for that reason alone IS of no use to thiS Court 

CONCLUSION 

The amicus cunae bnef filed by the MUnICipal ASSOCiatIOn of South Carolma does not 

offer any new gUidance to the Issue m thiS case ASide from callIng attentIon to common law 

from other states that do not follow the same standard set forth m S C Code Ann § 42-1-160, 

the MASC bnef settles mto the same arguments preVIOusly offered by Respondents The 

Martmez case IS factually dIstmgUlshable from thiS case, and MASC bnef's focus on a 

newspaper artIcle IS misplaced Appellant mamtams that under § 42-1-160, he has suffered a 

mental mJury as a result of an event which was extraordmary and unusual m companson to the 

normal conditIons of hIS work as a Spartanburg County Shenff's Deputy As such, the DeCISIOn 

and Order m thiS case should be reversed and a findmg of compensabIlIty should be entered 

March 5, 2011 
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