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LAWRENCE R, POTTS, C&DACE/ e
MARIE POTTS, and LANETTES -~ = <97 NOTICE OF MOTION AND
ZIMMERMAN, Ll ROy MOTION
Plaintiffs, ) RULE 52 MOTION TO AMEND
) FINDINGS BY THE COURT
v, )
)
EDWARD E. YAGER, )
)
Defendant. )
)

‘That the Plaintiffsbring this Motion pursuant to Rule 52 of the South Carolina
Rules of Civil Procedure for purposes of requeéting the Court to amend its findings of fact
contained in its Order dated January 26, 2015, After findings of fact in its-Order dated
Janu_ary 26; 2015, Plaintiff rccéived receipt of the Court’s written. Notice of Entry of
Judgmentloxi January 29, 2015, and brings this Motion within- 10 days aﬁe_,r receipt and
Pursuant to Rule 52(b) of the South Carolina Rules of Civil Procedure.

The subject civil matter Non-Jury) was heard before the Court asa bench Trial
on November 18/19,2014. Atthe conclusion of two daysof testimony, the Defendant rested
his case. At that time, the Court offered the Plaintiffs the opportunity to further investigate
whether to call Tony Mitchell as a witness for the Plaintiffs. New contact information fc()r-
Mr. Mitchell came to light during testimony by the Defendant. " At the time of adjournment,

the record was still open. The Court subsequently scheduled and held atelephone conference



with the parties on December 2, 2014.

On Deceniber 2, 20T4. the P]ainﬁf& moved for a directed verdict as to both

liability and damages: The Plaintiffs further advised the Court that the Plaintiffs would not

be calling any witnesses in rebuttal, and the Plaintiffrested. The Defendant made no motions

during the telephone conference with the Court.

By the Court’s Order of January 26,2015, the Plaintiffs* Motion for a directed

verdict was denied and the Plaintiffs bring this Motion to have the record accurately reflect

the procedural posture of the case, and the-Plaintiffs herebyrespectfully requests that the

Court’s Order.be amended to add an additional finding of fact as paragraph thirteen (13) to

state:

13)

That after two days of recorded testimony and jmtroduction of evidence.on

November 18-19, 2014, and afterthe Defendant had rested his case, the Court
left open the record for several weeks to allow the Plaintiffs to locate a
potential witness (Tony Mitchell) based upoh new information as to Mr.
Mitchell’s whereabouts during the Defendant’s testimeny, The Court
reopened the Trial of the matter during a telephone conference-with Counsel
for the parties on beoember 2,2014. At that time, the Plaintiffs moved for a
directed verdict as to both liability and-damages, and the Plaintiffs advised the
Court that they would not be presenting any rebuttal testimony. The Court

took the Plaintiffs’ Motion for a directed verdict as to liability and damages
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under advisement. And by its Order of January 26, 2015, the Court denied

Plaintiffs’ Motion for a directed verdict;

Counsel for the Plaintiffs attaches and incorporates by reference Exhibit A, affidavit

of the Plaintiffs’ Counsel as to the facts and circumstances” of the telephone

hearing/conference held by the Court with the parties Counsel an December 2, 2014,

Counsel for the Plaintiffs attaches and incorporates by reference Exhibit B, affidavit

of Susan Mauldin, assistant to Plaintiffs’ Counsel as to the facts and circumstances of the

2014,

. Thise™day oxé/

Goose Creek, South Carglifg,~

telephone hearing/conference held by the Court with the parties Counsel on December 2,

Respecifully Submitted
Deluca & Maucher
Post Office Box 9
Goose Creek, SC 29445

(435721711 0

MICHARL A MAUGHER
'ATTORNEY FOR PLAINTIEE
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). FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO.: 2012-CP-18-1764
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PERSONALLY 4APPEARED BEFORE ME, Michael A. Maucher, Esquire who, after
being duly sworn.-deposes and says as follows:

ONE: Tirat the civil matter between parties was heard-as abench

trial before the Honorable Carmen Mullen on November 18-19;2014. At the conclusion-of
two days of testimony, the Defendant rested his case, and at that time the Court offered the
Plaintiffs the _op.portunity-to further-investigate whether to call Tony Mitchell as a witness

for the Plaintiffs based upon new contact information of Mr. Mitchell that came to light
during testimony by the Defendant. As the matter had not yet concluded, the Court advised

the parties that a telephone conference would be held several weeks later, and the Plaintiff

could decide whether to continue with a rebuttal case.

TWO: That the Court scheduled a telephone conference with

the parties, and said conference was held on December 2, 2014, At that time, the Plaintiffs
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moved for a directed verdict on both liability and damages having praven

-~

liability/negligence and moved for a directed verdict on having proved some damages. The

“Plaintiffs further advised the Court that the Plaintiffs would not call Mr. Mitchell as a

witness, and the Plaintiffs advised the Court that the Plaintiffs rested.

THREE: That during the telephone conference with the parties on
December 2, 2014, the Court did not rule on the Plaintiffs’ Mation for directed verdict on
liability and damages, but advised the parties that the Court would issue a decision. The

Court’s decision ending the matter was certified and filed on January 26, 2015. The

Plaintiffs received a copy of the Court’s Order by mail on January 29, 2015.

FOUR: : The Court’s Order dated January 15, 2015, which Order
was certified and filed on January 26, 2015, did not: include as-a finding -of fact tire
procedural history that at the conclusion of the Defendant’s case, the Plaintiffs moved for
a directed verdict as to both liability and damages.

FURTHER AFFIANT SAITH NOT!

- IVHCHAELA MAUCHER

SWORN TO AND SUBSCRIBED BEFORE ME
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STATE OF SOUTH CAROLINA )_ . uI}},IﬁE @OU‘KT OF COMMON PLEAS

13155950 "*FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ), GASEND.: 2012-CP-18-1764
LAWRENCE R. POTTS, CANDACE .- or Y
MARIE POTTS, and LANETTE  t9%é"Y " AFFIDAVIT OF SUSAN C. MAULDIN
ZIMMERMAN, ) ASSISTANT TO ATTORNEY
Plaintiffs, MICHAEL A. MAUCHER

Y.

)

)

)

‘ )
EDWARD E. YAGER, )
)

Defendant. )

JJ

PERSONALLY APPEARED BEFORE ME, Susan C. Mauldin who, after being

duly sworn, deposes and says as follows:

ONE: That 1 was present in the roony, and.heard the telephone
conference between the Court and Tounsel {or the parties on Dec.2,2014.

TWO: That at that time, Mr. Maucher as Counsel for the Plaintiffs
moved for a directed-verdict as to liability and damages..

THREE: That during the telephone conference of December 2, 2014, the
Court did not rule on the Plaintiffs’ Motion.

FOUR: That during the telephone conference of December 2, 2014,
Mr. Mauoher advised the Court that the Plaintiffs would not reopen testimony to call Tony
Mitchell as a party.

- FIVE: That during the telephone conference of December 2, 2014,
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Jenny A. Horne, Counsel for the Defendant also advised the Court that he did not wish to

call Tony Mitchell as a party/witness.

FURTHER AFFIANT SAITH NOT!

By: AQSK—‘ f\’\( I

SUSAN C. MAULDIN

SWORN TO AND bUBSCRIBED BEFORE ME
' : 2015

Nc\uﬂ' Pub ic State of Soum Carolli;a |

My Commission Expires; PMM)LQ’ 28', ng




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUBICIAL CIRCUIT
COUNTY OF DORCHESTER )
)
: ) MEMORANDUM IN OPPOSITION
Lawrence R. Potts, Candace Marie Potts, and ) PLAINTIFE’S MOTION TO
Lanette Zimmerman, A .. AMEND FINDINGS BY THE COURT
Plaintiff, )
VS. )
) Case No,: 2012-CP-18-1764
Edward B, Yager, )
' Defendant. )

Counsel for Defermdant Bdward E. Yager submits this: Memorandum in Opposition to
Plaintiff's Motion to Amend Findings bythe Court. Specifically, the December 2, 2014 telephone
conference whereby: the Plaintiff declined to reopen the case by calling an additional witness was
ot a courtproceeding, Had the Plaintiff wished to reopen his case by calling an additional witness,
plaintiff would haveneeded to de so onthe record. Furthermore, because this case is a bench trial
tried without a jury, & motion for directed verdict (had one been made)! would not have been

appropriate in any event.

| When reviewing a motion for.directed verdict or judgment notwithstanding the verdict, the
appellate court applies the same standard as the circuit court. Elam.v. S.C. Dep't of Transp., 361
S.C. 9, 27-28, 602 SE2d 772, 782 (2004). Accordingly, “[i]n deciding a motion for directed
verdict, the evidence and all reasonable inferences must be viewed in the light most favorable to
the nonmaving party.” Minter v-GOCT, Inc., 322 8.C. 525, 527,473 S E.2d 67, 69 (Ct:App.1996).
“If more than one inference can be drawn from the evidence, the case must be submitted to the
jury.” Id. Moreover, in reviewing a circuit court's-grant or denial of a motion for directed x;cr.éict
or INOV, this court reverses only when there is no evidence to support the ruling or when-the
ruling is governed by an error of law. Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 42,

691 S.E.2d 135, 145 (2010) (internal citation omitted).

Page 1 of 2
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In the present case, theCourt was both the trier of fact and the arbiter of t‘f;e law. The trial
judge’s factual ﬁndings_in_an action at law, tried without a jury, must be affirmed unless there is
no evidence that reasonably supports the trial judge’s findings. “Moreover, we will not disturb the
trial judges’s finding of fact that depend om the credibility of witnesses. ” Dafsy Outdoor
Advertising, Co. Inc. v. Dean Abbott, 317 S.C. 14, 16, 451 S.E.2d 394, 395 (Ct. App. 1994),
affirmed in part, and reversed in part, 322 8.C. 489, 473 S.E.2d 47 (1996). Indeed;in the instant

case. the court determined-as the trier of fact that the Plaintiffs were not credible witnesses.

CONCLUSION

For the foregoing reasons, Defendant respectfully request that the Court deny Plaintiff’s

Rule 52(c) Maotion to Amend Findings by the Court.

v

fj e, SGBarID# 14179
@it

yhomelaw com

@NY ORNE LAW FIRM, LLC
East 1%t North Street

Summerville, SC 25483
843-873-1721 (phone)
843-875-4696 (fax)

Attorneys for Defendant

May 29, 2015
Summerville, SC i

! Counsel for Defense did not go to the expense of ordering the trial transcript so Defense counsel does not recall
whether any motlons were-made during the trial, Counsel does seem to recall thet we relaxed some procedural
formalitles due to the fact that this was a-bench trial, Further, Counsel for Defendant does not recall whether
Ptaintiff made any motions.during the December 2, 2014 telephone conference with the court; however, it is
immatertal for the reasons set forth in this memorandum of law.
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The undersigned certifies that this Record on Appeal includes all materials

designated by the Court for inclusion in its letter of September 5, 2017.

Y-

Kevin R. Eberle

367 President Street

Charleston, South Carolina 29403
(843) 853-5355

Michael A. Maucher

Sara L. Warner

Deluea & Maucher, LLP

102 Marilyn Street

Goose Creek, South Carolina 29445
(843) 572-1711

ATTORNEYS FOR APPELLANTS
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Kevin R. Eberle

Eberle Law, LLC
367 President Street
Charleston, South Carolina 29403
KevinRogerEberle@gmail.com
(843) 853-5355

Jenny Kitchings, Clerk of Court -
~South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Dear Ms. Kitchings:

Enclosed for filing, please find the following items in the case of Potts v. Yager (Case No.
2015-1472):

Supplemental Record on Appeal (14 bound, 1 original unbound)

Also, at the direction of the staff at your office, please let this letter serve as notice that I will be
appearing on behalf of the Appellant at the oral argument of this case along with Ms. Sara Warner.

Thank you for your assistance with this task.

Sincerely,
Kevin R. Eberle

cc: Jenny Horne (with Supplemental Record enclosed)
Sara Warner (with Supplemental Record enclosed)



