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STATEMENT OF THE CASE

On  an Order was made by the Court to place up for sale, Ostendorff’s house located-at 1207 Cabin '
Creek Court, Fort Mill, SC. That Order is in this appeal.

Nature of action or manner: Foreclosure by SunTrust Mortgage , Inc.

Nature of defense: Ostendorff was not notified of hearing for sale of his house and thus did not appear
in his behalf. Also, the original compulsory counterclaim is still in appeal under the same case

number. Also, the foreclosure case is still in appeal-under the same case number.
Action of-VCour.,t: Order of Sale

l_)aFe of Triak: Jan 9, 2015

Mode of Tﬁal: Master- In- Equity, no jury trial, no hearing, no witnesses.

Tf‘le ar:_j\?un; of the appeal: Residence at 1207 Cabin»,C_pe,ek:C:ourt,. Fort Mill, SC.

Judgment appealed from : Master-In-Equity Court szle dated

However-, Ostendorff only found out about the trial after the Order for Sale of Jan 9, 2015,

Date of service of notice of appeal: Jan 21, 2015.
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ARGUMENTS

1. BECAUSE APPELLANT ( DEFENDANT) OSTENDORFF WAS NOT NOTIFIED OF THE HEARING
OF SALE OF FORECLOSED PROPERTY(HOUSE} , THEREFORENTHE HEARING SHOULD NOT

OF COMMENCED

R

-NOTICE

Rule 71, SCRCP provides:
Only parties who have appeared and filed pleadings in the action shall be entitied to the
usual notice of hearings and other proceedings, unless pleadings state an unliquidated
Wbﬁamhawhmacﬁonwhefepwr@sr;akeadambrmmzm
as opposedtoﬁqr.ndamddamags, not:ceto a!ipartxesns required. Thus any foreclosure hearing where
mmmmmf&mmWammmmmmmM@

- the property, Mareﬂpmaﬂyunﬂqwdated,reqmresmwaﬂpa;mmssmeusadg,,
"'aﬂmmymmmﬁwmﬁmm

Concerning time, phmﬁsmm%ﬂd@eamﬁmfm}mmd&ew _
hearing, which is the time specified in Rule 6. SCRCP, ﬁ:rheanngenmo&oeas,udesstbemhasﬁxed

a different pericd for notice.
Ref: South Carolina Foredlosure Law Manua! pg 39, Feaedoswel-ban@, au&mébqwma&

Ostendorff has provided an affidavit that he never received the Notice of Hearing from SuaTrust’s.

attorney.

Rute 5 (a). SCRCP. - am short, every party mmm Samm& aken

T




in the action.” 4A C. Wright & Miller, Federal Practice and Procedure 1143(1987)

mm&emnwmddmndudemmrﬁnevergotmofheaﬂrg nor.notice.
of sale from just that Ostendorff had never missed 2 hearing before , the date of filing an appeal,
the date of filing.Chapter 7, and emails to clerk of court asking for copies, etc.

2. -BECAUSE RESPONDENT { SUNTRUST ) DlD NOT USE APPELLANT'S KNOWN ADDRESS OF
RECORD TO GIVE NOTICE TO APPELLANT OF SCHEDULED HEARING, THEREFORE THE
HEARING SHOULD NOT OF COMMENCED.... :

Please see affidavit of Mark Ostendorff, dated Aug 28, 2015

RN _

e T 3 BEO\USE THE PHYSICAL ADDRESS OF FORECLOSED PROPERTY WAS USED TO GiVE
NOTICE IN. WH!CH THERE WAS NO MAIL BOX TO ALLOW POSTAL DELIVERY, AND THUS.
UNDEL!VERABLE, THE HEARING SHOULD NOT HAVE COMMENCED coarses

~ T T e s
e i T e R

Please see affidavit of Mark Ostendorff, dated Aug 28, 2015

. e e e e . -

— ——

PROPERTY SHOULD HAVE NOT BEEN SOLD 7
e T T e

a4 BECAUSE THE FORECLOSED PROP: PROPERTY WAS NEVER ADVERTISED TOBE S¢ SOLD, THE R




5. "BECAUSE THE CASE WAS STILL UNDER TWO SEPARATE-APPEALS AND BEING PERFECTED
IN THOSE TWO SEPARATE APPEALS, THE PROPERTY SHOULD NOT HAVE BEEN SOLD......... :

The first appeal is a compulsory counterclaim , with jury, which must be heard first and ﬁndmgs are to
bear on the foreclosure and sale heanng See C& S Real Estate Services v. Massengale , 350, S.E. 2d.
© 191 ( SC Supreme Ct. 1986 ).

The second appeal is the foreclosure hearing in which Ostendorff was never given notice. See affidavit of
Mark Ostendorff dated Jan 15 ,2014.

See argument and authorities in argument number 1.

TN,
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- _,__——_.,—'a—’—"‘—"v—;.———"-» e = -
i7" g BECAUSE RESPONDENT SUNTRUSI’ DID NOT POST BOND WITH YORK COUNTY CLERK OF
COURT WHILE THE TWO APPEALS WERE STILL BEING PERFECTED, THE PROPERTY SHOULD

NOT HAVE BEEN SOLD ccvrrrsescressesmssssasssssssspssssssssssssessr erssssosms s s s e reereessasrensnass

T

SCCODES@M].S-S-BO(A) (2),wmmmqmra“AphumﬁmwnamMagbofwomm
Aftefanoﬁeeofappealisﬁiedwiﬂloutgwmganmdertakmgorbond'eo_thedefendant,mﬁlmggood
sureiﬁs,indoub*emeapptaisedvameofth_epropertyordoubleﬁmeamountoftheju@nent,
Wmmwzmmmmmwwdmmmmmmm
is reversed...” | |

omrﬁhasneverreoeivodanybondfr‘omSunTmst.

A Mzﬁtﬁs.areadyappealedtwosummafyjudgtyensmm@emm Any reasonable
mmmm@mmmdmawwju@mmmemwma
earing in which Ostendorff was never notified of. | |
Themﬁoeofgiemsdatedoaobers 2013, sudgs Kimbalt should have walted at least 30d2y:
afterme;udgmenttoseerf&mdorﬁwouidappeal.
As it stood, Sunrnnstwuldhavesotdmepmpenympmvxdrngﬂaeboadaswedmsc
' CodeSemonl&S’MA)(Z),evenmoughoStendorﬁ apmdedhmembaﬂsoﬁa
Mamw,.&mTwmm&&eWﬁnmmseﬂWsw

e
e e 2T - T R ;
. I e L

See SC Code Section 18- 9-130 (A) (2). Ostendorff was not residing in the property.at. the time of sale. it
is the’ responsnbllrty of Defendant to place bond in order to prevent. sale whnte awarl:mg outcome of any.
appeal. ltis the responsibility of the Plaintiff to provide bond if it wants to se[i the property while '
awaiting outcome of appeals. Thereis no legal requirement for any surety to provxde anyone a bond if
doesn’t want to for any reason. Otherwise a person could lose all vaiue of their property, over an absurd

decision by 3 Jnge that is later overtumed in the appeal process.




7" 7. BECAUSE OSTENDORFF'S PROPERTY WAS TAKEN FROM Hit WITHOUT NOTICE, o
HE WAS DENIED DUE PROCESS - vevovenes .
S;ee argument and authorities in argument number 1.
""" / " s, BECAUSE OSTENDORFF'S PROPERTY WAS TAKEN FROM HIM WITHOUT DUE PROCESS,
HIS P_ROPERTY WAS TAKEN FROM HIM WITHOUT COMPENSATION...
The US Constitution , 4" Amendment requires that all persons are entitled to due process and thata
citizen is entitled to just compensation for any property seized from a citizen.

- -y BECAUSE THE HEARING WAS ALLOWED T0 PROCEED W!THOUT OSTENDORFF HE WAS
WAS DENIED EQUAL PROTECTION UNDER THE LAW

Article I, Section 3 of the South Carom:aansﬁuazor;ﬁmvidsma:noﬂbersonbedeprived :
of life, liberty, or property without due process of law, nor shall any person bedemedtheeqwi
protection of the law...”
The procedural due process companent of this constitutional. provision guarantees that aPGESGR
have an “opportunity to be heard ‘at a meaningful time and mameam-gﬁdmanner"&ﬁece he
s deprived of any life, liberty or property right. Tall Tower, inc. v. South Carolina Procurement
Review Pane|,294 5.C, 225, 232, 363 S.E.2d 683, 686-87 (1987)
depmmmaﬁn”dwmm@pm”mmmt
impairs a persor’s [ife, liberty or property rights. 1. Nawak , R Rotunda and ). Young , Constitutional

Law, 106 (3" ed. 1986).
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' ”’Mymasembbpemnwouﬁﬁndﬁhsgh&swpeamatmemofﬂeamgwasevam
-to Ostendorff. SunTrust’s mm%&@&mmmsm

requstbutpresemd a fovorable aspect of it in the Court of Appeals hearing for the Summary

e r———— . S
o . - P , - - U OSSR

e -

mmbbmn%%mh@hm&tammmsmmﬁdexpaﬂe
' wiﬁn-&eoppoéngaﬁbmey.&soﬂaata}udgefomdaduedatemamomge note where there was ro

duedatetobefomd.

10. BECAUSE THERE WERE NO WITTNESSES AT THE HEARING, THE COURT SHOULD NOT
HAVE ORDERED THE SALE OF THE PROPERTY.

of his or her.memory: Martiny. Duniap, 266 S.C. 230, 222 S.E. 2d 8 {1976).
Amaeednotampt the uncontradicted testimony of 2 witness, however. Biackv..Hodge,.306
S.C. 196,4105.E.Zd595~(CtAppi 1993). Such testimony is not necessarily undispute! becausethete

remamsﬁequsﬂmeﬂtsmherentprobabaktyaad thecre@ktyand mﬁefssofmem

Black v. Hodge, 306.5.C. 196,m 410 S.E. 24595 (Ct Appl 1991). See also Veereen v. ubertyufetasCo
306 5.C. 423, 412 S.E. 20 425 (Ct Applh 1991)(the same is is true for uncontradicted evidence in .
general. |
Themiea!soappb&smtesnmnybyexpenmmass tfﬂmegmybasreasontoquesﬁontbeexpert’s
__veracrty’ftneedmtaceeptmemony evemfﬂ'zet&stlmayzsnetdirecﬂyreﬂzed.Sauersv
* Poulin Bros.: uonm,iac. 3285.€.601, 4935.5.24503(&@1997)
79
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11. BECAUSE THE COMPULSO
AMOUNT COULD NOT BE DETERM!NED

#,.,,_._,-———'—f_—*————""ﬂ-‘f‘"”"‘—‘
A;uwmuﬁdeteﬂumemefactsofmeccunwdalm and the foreclosure is pending upon

RY COUNTERCLAIM WAS STILL IN APPEAL, THE JUDGEMENT

cossssracersesasesensinirs
.--..-..........«..«..........-....«u--...«.....-...u-. acnr vens.

the jury trial findings.

Ostendorff demanded a jury trial onthe compulsorv.:oufmrdam «___ ifthere are cORMON

factual issues,ﬂ'aeiegaldaimshouldbeviedtomem&st, absent” the most imperative

circumstances,” andﬂ\eesunsbeuﬂdbymewvsdwwmonofmemmmm

the equitable action” Johnsonv.Sou:hCamhna Nat’isank, 2925.(:. 51,354 S:E. 26896{1987)

mmwswmmmhe&amsm@m;mmm

ez,
e = S

TION TO COMPEL DISCOVERY WAS DENlED ( WHILE

12. BECAUSE OSTENDORFF’S MO
OSTERFF WAS VERBALLY THREATENED WITH CONTEMPT OF COURT IFHE
ESTS WITHIN 30 DAYS OF THE

DID NOT FINISH. SUNTRUST’ S DISCOVERY-REQU
HEARING OF SUNTRUST'S MOT!ON 10 COMPEL); THAT OSTENDGRFF WAS DE&@

DUE PROCESS

impairs 2 pet,so,n"s-. life.,
Law, .x%e(?,'fie&:sss;. | 53 -
. ! -\ ,’—- ~_




PUSBRSLRE e

e -
- 13 BECAUSE OSTENDORFF'S MOTION TO COMPEL DISCOVERY WAS. DENIED ( WHILE
OSTENDORFF WAS VERBALLY THREATENED WITH CONTEMPT OF COURT IF HE
DID NOT FINISH SUNTRUST’S DISCOVERY REQUESTS WITHIN 30 DAYS OF THE
HEARING OF SUNTRUST ’S MOTION TO COMPEL), THAT OSTENDORFF WAS DENIED .
EQUAL PROTECTION OF THE LAW e eevesatosaseestssasasssassoasssersrsaaSetLa Tt e en s s

s e . ———- - I

See argument and authorities in argument number 12.

pa— _r._:,,~ . e
et e R

Ly BECAUSE APPELANT WAS NOT AT THE HEARING, THE COURT SHOULD HAVE TAKEN ™
A POSITION AS IF WERE THE APPELLANT R o

PRS- e

ﬁﬁETﬁchunmmawmpwsemedbbemﬁﬁ,wRM@so

e e

asiﬁwasﬂ:ebefendaatTheCouﬂshoquemmpewummowmgmemneaquesuom

R —_

toask the Plaintiff’s witness. The Court did mtcompetenﬂy question the witness as to his.
(nowiedge of securitzation process within his employer (SunTrust). The court didnot question -
the witness.as to his persona tmowiedge of this case as the material facts are prior to.March of 2007.
The Court did not question the witness as to his understanding of the due date issue of making

NN v

s =TT

HAVE BEEN GRANTED. ‘ —

Theheam\gwasahnmasumzawmdgmameemSouthCarohnacasebwsu@:; :
M'[s]mwsmammmmmﬁwﬁ% Is desirable
memsm@Meam&aandenwyfaasﬁweséspmasmmemwawbemm
mosefacs.' aybwnv.mmwuysaoo: District C. 429 S.E. 2d 862 (Ct Appt 19933 Accord .

Metropolitan Life ins. Co. v Fogle S.C., 419S.E. 2d:.‘325,.(_c; Apg! 1992).
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16. BECAUSE THE CASE HAD AN EXISTING COMPULSORY COUNTERCLAIM STILL BEING
PERFECTED, THE SALE PART OF THE FORECLOSURE SHOULD NOT HAVE BEEN
ALLOWED TO COMMENCE... reeserenas

factuzi isszas,,tbe@egaldaimshouldbetiedtoﬁ;ekxyﬁrst,, absent” the most imperative
circumstances,” and the court is bound by the jury’s determination of the fachua! issues in
the equitable action” lohnson v. South Carolina Nat’t Bank, 292 S.C. 51, 354 S.E. 20:896{1987}.

The counterclaim issue is still alive, ﬂausﬂaefereebwespen&cgumn 3 jury trialfindings.

'17. BECAUSE THE HEARING WAS ALLOWED TG PROCEED WITHOUT OSTENDOREF,
HE WAS DENIED DUE PROCESS.........

THRéTmoma - e —m——

_ﬁi@x,msofmmmmcmmmmdsmw person be deprived
of life, liberty, or property without due process of law, nor shall any person bedemedtheequa& _
 protection of the law..” | |
The procedural due process component of this constitutional provision guarentees that 3 person.
have an “opportunity to be heard “at 2 meaningful time and mamm@dmanaer"’beﬁonehe .
is deprived of any life, liberty or property right. Tall Tower, Inc. v. South Carolina Procursment
impairs a petsox:‘!’s life, ﬁbertyoréropatyrigh&l. Nowak , R. Rotunda and J. Young, mﬂ
Law, 10.6 (3" ed. 1986).

Any.reasonable person would find it highly suspect that the Notice of Hearing was even sent
request but presented a favorable aspect of &t in.the Court of Wsmmmm -




18. BECAUSE OSTENDORFF WAS NOT GIVEN NOTICE OF SALE , THE HOUSE SHOULD

NOT BEEN PUT UP FOR SALE.

See argument and authorities in argument number 1.
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Appellant Ostendorif requests this Court for a Rehearing on its decision to Dismiss Appeal

Pursuant to Rule 220{b) , SCACR, and Shields v. Martin Marietta Corp., 303 S.C. 469, 470, 402 S. E. 2d
482, 483 (1991)., regarding the Lower Court’s Order of Szale. Appellant’s request 'is based uponin
addition to those issues raised in his Finzgl Brief, those issues raised in the earlier appeal of Appellant’s
Compulsory Counter Claim and also Appeliant’s appeal of Order of Foreclosure:

In another court case , Cstendorff v. School District of Pickens County, et al, another York County
Courts judge, Alford Lee, cn loan to Pickens County Ceurts, ruled that part of Ostendorff's claim for
damages was dismissed because Ostendorff did not snecifically notify Defendant of issues of contract.
SunTrust never raised the issue of past due interest payments made by Ostendorff were posted by
SunTrust after the first day of the month, which was the due date. Yet Judge Kimball in the Compulsory
Counter Claim decided that Ostendorff missed the due date, which was the first day of each month. No
where in SunTrust’s Compizint that Gstendor{f was ever late on his interest payments until long past
SunTrust’s breach of contract of nét oroviding construction draws to Ostendorff, which materially
interfered with Ostendorff completing the house and zailowing securing permanent financing through
SunTrust or numerous other offerings from other lenders.

Nothing was of merit, law or fact, in Judge Kimball’s Dismissing Ostendorff’s Compulsory Counter
Ciaim. Had the Compulsory Counter Claim had gone to the jury, as demanded, Ostendorff would have
prevailed based on facts and thus no foeclosure and subsequent sale.

Appetlant Cstenderff requests this Court to Rehear its decision to Dismiss. Appellant requests that this
case be remanded back to a lower court to hear the originai compulsory counter claim with a jury as'the

finders-in-fact.

june 13, 2017 Respectfuily submitted,

A e
Mark Ostendorff




CONCLUSION

For the reasons stated, petitioner respectfully submits that the Court should reverse the

judgment of the Court of Appeals and order a new trial for the Compulsory Counterclaim, then

the Foreclosure and then the Sale.

September 17, 2017

Respectfully submitted,

o 1) (O

Mark Ostendorff
Appellant, pro se
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