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STATEMENT OF ISSUES ON APPEAL

Whether the court erred by ordering GPS monitoring of the appellant under the
mandatory provisions of S.C. Code 23-3-540(E) when the South Carolina Supreme

Court has determined that mandatory GPS monitoring is a reasonable search under
the Fourth Amendment?

iii



- STATEMENT OF THE CASE

The State agrees with the Appellant’s Statement of the Case.

ARGUMENT

The court did not err by ordering GPS monitoring of the appellant, as it is mandatory
under the statute; and that Grady v. North Carolina, 135 S.Ct. 1368 (2015) did not
-~ render S.C. Code §23-3-540 unconstitutional.

In his appeal, the appellant challengeé South Carolina Code §23-3-540(E) (Supp. 2015), which
requires mandatory satellite monitoring for an offender who violates the sex offender registry, if
that offender is on the registry through a conviction of Criminal Sexual Conduct with a Minor in
the first degree and in the third degree (formerly Lewd Act on a Minor).! Subsection (E) is part of
South Carolina’s Sex Offender Accountability and Protection of Minors Act, coAmmonly known as
Jessie’s Law. Throughout the country; numerous states enacted increased monitoring of sex
offenders in response to the abduction, rape and.murder of Jessica Lunsford by a convicted sex
offender in Florida. South Carolina codified its version of Jessie’s Law in S.C. Code §23-3-540.

The matter was brought before the trial court to resolve a matter in which the appellant had
violated the sex offender registry by failing to register as a sex offender. South Carolina Code §23-
3-540(E) states that the court must order the individual to be monitored by the Department of
Probation, Parole and Pardon Services with an active electroni.c monitoring device. Id. However,

the order was not imposed at the initial finding of guilty in the Greenville magistrate court.? As a

! The General Assembly renamed and re-codified Committing or Attempting Lewd Act on a Minor to Criminal
Sexual Conduct with a Minor in the Third Degree on June 18, 2012.

2 Although the statute is silent as to which court may impose the order imposing the GPS monitoring, the
Department has taken the position that the proper venue is the Circuit Court.
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remedial measure, the Department brought the case before the Thirteenth Judicial Circuit Court to
request the order that is required in §23-'3-540(E).

The appellant objected to the Department’s motion for the order requiring the satellite-based
monitoring, arguing that the Supreme' Court’s holding in Grady makes South Carolina’s Jessie’s

Law unconstitutional.

The appellant argues that the holding in the US Supreme Court case Grady v. North Carolina,
135 S.Ct. 1368 (2015) struck down North Carolina’s satellite-based monitoring program as
uhconstitutional and by extension South Carolina’s statute as well. This is not supported in the
language of the opinion, and a clear understanding of the issues in M_wiil_ reveal >that the
~ Supreme Court did not make such a ruling.

Torrey Dale Grady was convicted in North Carolina of two separate sex offenses, one in 1997
and another in 2006..The subsequent offense defined him as a recidivist sex offender, which
required lifetime satellite monitoring. N.C. Gen.Stat. §14-208.40B. North Carolina law requires a
hearing before a trial couﬁ judge for a determination if the offender falls within one of the

_categories that require lifetime satellite monitoring. Although Grady did not dispute that he was.a
recidivist offender, he objected to the satellite monitoring on the basis that it violated his Fourth
Amendment right to be free from unréasonablé search and seizures. The trial court ordered the
monitbring over his objection. Gr_ady at 1369.

The North Carolina Court of Appeals affirmed the trial court’s holding and re;j ecfed the Fourth
Amendment challenge. In its conclusion, fhe Court of Appeals indicated that the satellite
monitoring pro grarh did not constitute a search within the meaning of the Fourth Amendment. Id.,

at 1370. The North Carolina Supreme Court dismissed Grady’s appeal.



e

The Supreme Court in a per curiam decision‘remanded the case, stating that satellite
monitoring was a search within the meaning of the F ourth Amendment. This ﬁnding did not
invalidate the statute, as the Court stated the Fourth Amendment only prohibits unreasonable
searches. In its remand, the Court emphasfzed that it made no determination of the constitutionality
of North Carolina’s statute. Furthermore, when it remanded the case the Court did not give
instructions on the remedial measures that North Carolina was to take.

The Seventh Circuit Court of Appeals did not read into Grady the sort of expansive reéding
that the appellant insists upon. “[A]lthough the Supreme Court has read into the amendment a
qualified protection against invasions of privacy, its recent decision in Grady v. North Ca-rolina

indicates that electronic monitoring of sex offenders is permitted if reasonable.” Belleau v. Wall,

811 F.3d 929, 932 (7th Cir. 2016)(citation omitted).
The appellant asks this Court to overlook the South Carolina Supreme Court’s holding in State
v. Dykes, 403 S.C. 499, 744 S.E.2d 505 (2013) that South Carolina’s satellite monitoring program

is reasonable under the Fourth Amendment. Id. at fn 9 (citing Florida v. Jimeno, 500 U.S. 248, 250

(1991)(“The Fourth Amendment does not proscribe all state-initiated searches and seizures; it
merely proscribes those which are unreasonable.”).

As noted earlier, the appellant relie§ on an overreaching interpretation of the Supreme Court’s
holding in Grady. The appellant claims that the holding found North Carolina’s statute
unconstitutional. App. Br. p. 16. This is not supported in the Supreme Court’s opinion. (“That
conclusion [that satellite monitoring is a search], however, does not decide the ultimate question
of the program’s constitutionality.” Grady at 1371.) Instead, the Court remanded the issue so the
North Carolina courts could examine whether its monitoring program is reasonable when viewed

as a search. Id. The Court made no mention of an examination of the individualized reasonableness



that the appellant reads into the opinion. Rather, the Court remanded the case for a Fourth
Amendment analysis of North Carolina’s monitoring program.

For this reason, South Carolina’s holding in Dykes is not affected by Grady. The South
Carolina Supreme Court has already reviewed this state’s monitoring statute in the context of the
Fourth Amendment. Unlike the North Carolina Court of Appeals, which held a lifetime GPS
monitoring system wasn’t a search at all, the South Carolina Supreme Court held that in the context
of the Fourth Amendment, such é search was reasonable. See Dykes, fn 9.

The Court in Dykes did find it unconstitutional to have no judicial review whatsoever when
dealing with Criminal Sexual Conduct with a Minor 1% Degree and 3" Degree. To that end, the
Court struck the final sentence of §23-3-540(H), essentially granting all individuals the opportunity
to petition the cburt to have the device removed after ten years with the device, and five years
thereafter. By.ensuring judicial review to all individuals subject to the monitoring program, the
statute was made constitutional.

It is also worth noting that the appellant in State v. Nation, 408 S.C. 474, (2014) appealed his

case to the U.S. Supreme Court. Nation is a case “factually and legally indistinguishable” from

Dykes. Nation, at 482. The Supreme Court denied certiorari on March 9, 2015, less than a month

before the Court issued its ruling in Grady. Nation v. South Carolina, 135 S.Ct. 1534 (2015). Had
the Court felt that South Caroliﬁa’s monitoring program was unconstitutipnal, it had a perfect
opportunity to take up that case while deliberating about the issues in Grady. Because it elected to
deny certiorari, the proper conclusion is that South Carolina’s program is constitutional.
Therefore, the trial court in this case did not need to conduct an individual assessment of
reasonableness to order the appellant to be electronically monitored. It was sufficient that the court

follow the mandates of §23-3-540(E). In Grady, the U.S.  Supreme Court simply corrected an



erroneous holding by North Carolina’s courts, and consequently its opinion has no impact on South

Carolina law.

CONCLUSION

For all of the‘foregoing reasons, the State respectfully requests that the order requiring

electronic monitoring of the appellant be upheld.l
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