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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ) FOR THE EIGHTH JUDICIAL CIRCUIT
| ) RECEIVETY
Derrick Velasquez, SCDC # 365000 ) s
) Case No.: 2016-CP-36-154 q
Applicant ) SEP 27 2011
, )
v. ) ORDER OF DISHisS gt 1 ¥E COURT
) o S M
State of South Carolina ) =
) Sy @
Respondent:. ) -,g &

(e o
N

This matter comes before the Court by way of an Application for Post-Convicidn RBlieez.
(PCR) filed March 7, 2016. An evidentiary hearing into the matter was convened on June 6,
2017, at the:Laurens:County, Courthouse.in:Faurens, . Seuth.Carolina: Applicant:was presentiats..
the hearing and represented by Wayne Floyd, Esquire. Assi”stfmt Attorney Geéneral Judah N.
VanSyckel, Esquire, of the Seuth: Carolina Attorney General's. Offi cerepresented Respondent. At . -

~ the hearing, Applicant testified on his own behalf. Applicant's trial counsel, Charles Verner,
Esquire, also testified. This Court had before it a copy of Applicant's records from the Newberry
County Clerk of Court; Applicant's records from the South Carolina Department of Corrections;
the trial transcript, which included the record of the Motion for a Continuance, jury selection,
suppression hearing, and Applicant’s Guilty Plea; Applicant's PCR Application; and
Respondent's Return:
L Procedural Posture

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to Orders of commitment of the .Newberry County Clerk of Court. Applicant was indicted at the
June 2015 term of the Newberry County Grand Jury for trafficking in crack cocaine (10 g. or

more, but less than 28 g.) (2015-GS-36-270) and trafficking in crack cocaine (400 g. or more)



(2015-GS-3 6-‘269). Applicant was represented by Charles Verner, Esquire. On August 3, 2015,
Applicant began a trial before the anorable Eugene C. Griffith, Jr. The State was represented
by Deputy Solicitor Dale Scott, Esquire, and Assistant Solicitor Taylor Daniel, Esquire.

At the beginning of the proceedings, Applicant moved for a continuance. (Tr. p. 4-12).
One of the grounds for the motion was on the basis of the fact that the case was relatively new.
Id. Another was that they felt that the data regarding the traffic.stop was.insufficient. Id. The
Court held that the insufficiency of the data was a legal matter that should not be a basis for-a:
continuance. Id at 8. The Court denied the motion as to the other grounds but uitimately held that ..
the Court would go forward with jury selection and move forward with the suppression motion, .
and.then evaluate the:case: from:there..Id.at.12..

Applicant’s suppressionmotions:were denied: (Tr. p: 155} The-Court:also-again-denied. .-
the request for a continuance, even on the grounds that Applicant wanted to hire a new lawyer...
(Tr. p: 155-1562)

On August 4, 2015, Applicant pled guilty to trafficking in crack cocaine (10 g. or more,
but Jess than 28 g.) and to trafficking in cocaine (28 g. or more, but less than 100 g.) as a lesser:
included offense of trafficking in cocaine (400 g. or more). Applicant was sentenced pursuant to
a recommendation to imprisonment for fifteen years on each charge to run concurrently.

Applicant filed a notice of appeal, which was served on opposing counsel on August 17,
2015. Applicant's counsel filed a Motion to Allow Late Filing, stating that he was made aware on
August 17, 2015 that Applicant desired an appeal. On September 2, 2015, the South Carolina
Court of Appeals issﬁed an order stating that it cannot extend the time for service of the notice of
appeal, denying Applicant's motion and dismissing the appeal. The remittitur was sent

September 18, 2015.




IL. Facts of the Case from the Guilty Plea
On May 1, 2015, the Applicant, a non-resident of South Carolina, trafficked powder and
crack cocaine and possessed marijuana in this State in defiance of the laws created to protect the
citizens of South Carolina from the evils of these dangerous substances. (Tr. p. 160-161.) The
Applicant was riding in a car which was stopped at a traffic checkpoint in Newberry, S.C. (Tr. p.

161.) During the stop, officers lawfully searched Applicant-and:discovered crack cocaine in the:.

Applicant’s front right pocket. Id. Officers subsequently also lawfully discovered a brick shaped; ..

package containing over 400 grams of powder cocaine in a backpack. Id.
ITII.  Applicant’s Guilty Plea Statements _
Applicant admitted-to.these.facts.at:the.guilty pteas (Er=. p:. 161)-: At.the plea; Applicant:
stated:at the plea:the following-as part-ofhismitigation:. .

“Well, Your Honor, I take full responsibility for this and I made those
decisions. It was: very turbulent times-and: L felt-like I had:nething to lose at the. -
time: I committed a wrongful-act, I knew there was consequences and.penalties.
When I look in the'mirror I ask myself] I can't think of any reason of why I was'
going to do what I was going to do. So, it didn't work out and the only reason I
put up such a fight in the beginning is because, I thought I had a shot at this. And
I wanted to, to expose me to more time but my decision was based on, I would

rather do 7 years, I didn't want to do 7 years and think I could have won. I gave it
all I could, you know.”

(Tr. p. 167).
IV.  Applicant’s PCR Filings
In his current application for post-conviction relief, Applicant alleges he is being held
unlawfully for the following reasons:
1. Ineffective Assistance of Counsel.
2. Due Process Violations.

3. Denied equal protection under the law.
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Applicant alleges that Counsel provided ineffective assistance of counsel in the following
ways:
1. Counsel failed to obtain the field drug test kit analysis, otherwise known as the
Scott’s Reagent Test.
2. Counsel failed to obtain a continuance.
3. Counsel failed to investigate, plan, and prepare a defense strategy.
4. Counsel failed to-challenge legally insufficient empirical data.
Applicant alleges that he was denied Due Process in the following manner:
1. There was woefully insufficient evidence submitted by the Newberry Sheriff’s
Ofﬁce....,.
2. Incomplete Discovery Submitted by.the:Solicitor: - .
3. Only given one hour to preparé a @otion to suppress by "the“Jﬁdgeﬁ |
Applicant claimed that he:was denied-Equal Protectionunder the:Law because his.case:.
was called for trial more quickly than others similarly situated were.
At the hearing, Applicant also alleged that Counsel was ineffective for:
1. Failing to file an appeal.
2. Having a conflict with his co-defendant.
V. Summary of Hearing Testimony

A. Applicant’s Testimony

At the hearing, Applicant testified that he discussed the conflict issue with Counsel,
Charles Verner. Applicant also testified that he never got the drug results for the marijuana test.

Applicant testified that he pled based on Counsel’s assertion that if he lost the suppression
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hearing, then he’d lose at trial and be subject to a significant sentence and because Counsel
asserted that Applicant would likely lose at trial.

Applicant testified that Counsel said he would file an appeal. Applicant testified that
Applicant thought Counsel said he had thirty days to appeal. Applicant testified that he wanted to
hire another attorney. Applicant testified that he had prior felony charges. |

B. . Counsel’s Testimony

Counsel, Charles Vemner, testified that he had the case for three months and that he had-.
enough time to prepare this case. Counsel testified that this was a quick case, but that the facts.-
were simple.

Ccunsel».ztestiﬁed..—.ﬂ.latvhe,didv‘.012igina1}§§;.asstgn;:fhe:cwdefendanﬁ.scasez-to::-himsekfzandﬁzt-

assigned:Applicant’s.caseto.JosepliSt: Piemre; Esquire. Counselithemrexplained that he:met-withy. .

the co-defendant to understand the nature of the charges and after meeting with the co-defendant,...>*~ -

realized that the Applicant was more: culpable: Counsel-explained: that the meeting with the.
Applicant was only to understand the nature of the charges in the case. Counsel testified that
shortly after that meeting, he assigned Applicant to himself and assigned the co-defendant to Mr.
St. Pierre. |

Counsel testified that he met with Applicant numerous times and that Applicant was a
high-intensity client in terms of the amount of attention that Applicant desired. Counsel testified
that he turned over his entire case file to Applicant’s girlfriend at request of Applicant after the
plea. Counsel testified that he could not recall showing Api)licant the results of the drug tests.
Counsel testified that he specifically challenged both the legality of the traffic checkpoint and the
search of Applicant. Counsel testified that he did move for a continuance and that that request

was denied.
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Counsel] testified that he would have challenged the State’s position regarding
Applicant’s prior drug convictions had Applicant gone to trial. Counsel testified that he would
have objected had the State not provided certified copies of the prior convictions. Counsel
testified that Appliéant’s own statements corroborated the RAP sheets.

Counsel also testified that regardless of Applicant’s prior convictions, Applicant would.
have been facing at least twenty-five years on the powder cocaine due to the: weight of the
powder cocaine. Counsel testified that by pleading to a lesser weight, even as a second offense; ..
Applicant received the benefit of being able to be sentenced to 15 years. Counsel testified that-at.. -
the suppression héaring, law enforcement testified that there was a smell of marijuana in the
Veilicle..in,which.‘Applican.’n-was rding:..

Counsel testified.that: Applicant-never-asked:him-for-amappeal; but-that-Applicant’s- -
girlfriend contacted him with Applicant’s request to appeal. Counsel testified that he filed a
Notice:of Appeal the.same day-and:meved: for permission-to file outside of time-as well. Counsel:-
noted the timeline in the appeal. Counsel testified that he was not contacted until August 17,
2015, when the ten day deadline was August 10, 2015.

Counsel testified that the only appealable issue was the suppression motion and that he
did not believe it to be a strong appeal. Counsel testified that he did have the results of the
chemical analysis of the seized drugs. Counsel testified that he felt certain that Applicant would
be convicted at trial.

VI.  Applicable Law

A. Law regarding claims of Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant bears the burden of proving the

allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
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application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable:
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption:in: - .-

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts.use a:twe-pronged.test.-in:evaluating:allegations:of ineffective-assistancesofi -
‘counsekl;dﬁ-aﬁ;];..1:.7,'.__'3.‘864%.»5»:}3.-'.'2?&1&‘ at 625 First;.the:applicant:must:prove-counsel’s-performance-was:+ - - -

deficient. Id. Under this prong, courts measure an attorney's performance by its "reasonableness... -

under prevailing professional-norms:" Id: (citing Strickland; 466 .S, at.688). Second; any -
deficient performance must have prejudiced the applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Id at 117-18, 386 S.E.2d at 625.

The United States Supreme Court held that the Strickland v. Washington standard applies

in guilty pleas. Hill v. Lockhart, 474 U.S. 52 (1985). The Court further held that for guilty pleas,

in order to show the prejudice requirement in the second prong of Strickland, “the defendant
must show that there is a reasonable probability that, but for counsel's errors, he would not have
pleaded guilty and would have insisted on going to trial.” Id. at 59. The test for the prejudice
inquiry of the Court is dependent upon the particular facts of each claim of ineffective assistance

of counsel. Claims of failing to investigate or discover evidence are subject to an analysis by the
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Court as to the probability that “discovery of the evidence would have led counsel to change his
recommendation as to the plea. This assessment, in turn, will depend in large part on a prediction
whether the evidence likely would have changed the outcome of a trial.” Id. But the prejudice
analysis changes “where the alleged error of counsel is a failure to advise the defendant of a
potential affirmative defense to the crime charged, the resolution of the “prejudice” inquiry will
depend largely on whether the affirmative defense likely would have succeeded at trial.” Id, This:
is an inquiry that the trial court must make regarding the evidence presented before it as “these"- .
.predictions of the outcome at a possible trial, where necessary, should be made objectively,

without regard for the “idiosyncrasies of the particular decisionmaker.”” Id at 59-60 (quoting; -

Strickland.v. Washington. 466 1.S..668;.695.(1984))..

Additionally; in-claims- of ineffective assistance of ‘¢ounsel due-to-a-conflict:of interesty: - -

“An actual conflict of interest occurs where an attorney owes a duty to a party whose interests:.~ - -

are:adverse:to the:defendant's.” Staggs v. State, 372 S.C. 549; 551; 643 S.E.2d 690 692 (2007): -

This Court has further stated that a conflict of interest occurs when “a defense attorney places

himself in a situation inherently conducive to divided loyalties.” Lomax v. State, 379 S.C. 93,

101, 665 S.E.2d 164, 168 (2008).
Until a defendant shows that his counsel actively represented conflicting interests, he has
not established the constitutional predicate for a claim of ineffective assistance of counsel arising

from multiple representation. Langford v. State, 310 S.C. 357, 359, 426 S.E.2d 793, 795 (1993)

(citing Cuyler v. Sullivan, 446 U.S. 335, 350 (1980); see also Burger v. Kemp, 483 U.S. 776, 783

(1987)); “The mere possibility defense counsel may have a conflict of interest is insufficient to

impugn a criminal conviction.” State v. Gregory, 364 S.C. 150, 152-53, 612 S.E.2d 449, 450
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(2005). A defendant need not demonstrate prejudice if there is an actual conflict of interest.” Id.,
364 S.C. at 153, 612 S.E.2d at 450.

B. Law regarding claims of Due Process Violations and violations of the Right of Equal

Protection
The South Carolina Supreme Court has held that “Errors in a petitioner's trial which

could have been reviewed on-appeal may not be asserted for the first time; or reasserted, in post--

conviction proceedings.” Simmons v. State, 264 S.C. 417, 423 (1975). See also Drayton v. Evatty.

312 S.C. 4, 8 (1993). A post-conviction relief application cannot assert any issues that could.

have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d 501
. (1973).
VIE. . Findings-of Eacts: .:;neiéi@onefixsibns*:oﬁs]“:yawu -

This Court has reviewed the testimony presented at the éVidentiary hearing, observed.the... -
witnesses presented.at-the hearing; passed-upon: their credibility, and weighed.the testimony -
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the transcript of the motions and plea proceedings, Applicant's records from the
South Carolina Department of Corrections, the application for posf-conviction relief, and the
legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this
Court makes the following findings of fact based upon all of the prob ative evidence presented.

As a matter of general impression, this Court finds Counsel's testimony to be credible and
persuasive on all matters. This Court finds Applicant’s testimony to be lacking credibility. These
credibility findings have been applied to the Court's findings and conclusions set forth below.

A. The claim of Ineffective Assistance of Counsel

G :



This Court finds that Counsel demonstrated the normal degree of skill, knowledge,
professional judgment, and representation that are expected of an attorney who practices criminal

law in South Carolina. State v. Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466

U.S. at 668; Butler, 286 S.C. 441, 334 S.E.2d 813. An applicant who pleads guilty on the advice
of counsel may collaterally attack the plea only by showing that (1) counsel was ineffective and.
(2) there is-a reasonable probability thiat but.for counsel's errors, the applicant would not have:-

pled guilty and would have insisted on going to trial. Roscoe v. State, 345 S.C. 16, 20, 546

S.E.2d 417, 419 (2001) (citations omitted).

An applicant alleging his guilty plea was induced by ineffective assistance of counsel.

must prove-that.counsel's. advice:was:not="within:the:range-of:competence:demandedrofiattorneys: - -

v ciminal.cases:! Hilk v. Lockharty:474-U.S..52, 56; 106:S. Ct: 366;:369:(1985):. For-guilty- -
pleas, in order to show the prejudice requiremer;t in the second i)rong of Strickland, “the
defendant must show that there is-a reasonable probability that, but for counsel'’s errors; he would -
not have pleaded guilty and would have insisted on going to trial.” Id. at 59. The test for the
prejudice inquiry of the Court is dependent upon the particular facts of each claim of ineffective
assistance of counsel. Claims of failing to investigate or discover evidence are subject to an
analysis by the.Court as to the probability that “discovery of the evidence would have led
counsel to change his recommendation as to the plea. This assessment, in turn, will depend in
large part on a prediction whether the evidence likely would have Changed the outcome of a
trial.” Id. But the prejudice analysis changes “where the alleged error of counsel is a failure to
advise the defendant of a potential .afﬁrmative defense to the crime charged, the resolution of the
“prejudice” inquiry will depend largely on whether the affirmative defense likely would have

succeeded at trial.” Id. This is an inquiry that the trial court must make regarding the evidence
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presented before it as “these predictions of the outcome at a possible trial, where necessary,
should be made objectively, without regard for the “idiosyncrasies of the particular

decisionmaker.”” 1d at 59-60 (quoting Strickland v. Washington, 466 U.S. 668, 695 (1984)).

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
the defendant had a full understahding of the consequences of his plea and the charges against

him. Bevkin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L.Ed.2d 274 (1969). This Court finds: .

that Applicant has faited to prove that Counsel was ineffective.
This Court finds that Applicant has failed to prove that Counsel was ineffective for
failing to obtain the results of the field drug test kit. Applicant provided no evidence as to what.

probative:value:it would-have provided that-wasinotetherwise provided; and: failed:to:showrany

way. i which Applicant-was prejudiced. Counsel:testified that lie-would Hiave challenged: the- - .. -

drug evidence at trial and that he would objected to the introduction of the drugs as evidence.
without the:State producing testimony-from: Soutl Carolina Law Enforcement Division-analyst.. - -
This Court is aware that the regular practice in the criminal courts in this state is to present the
ultimate laboratory tests, which are of a higher quality and are required for criminal prosecution,
and not to present the field drug test kit results. Counsel was not deficient in relying upon the lab
results.

This Court also finds that Counsel was not ineffective for failing to obtain the field drug
test kit for purposes of thé suppression motion. This Court finds that Counsel had a copy of the
laboratory analysis of the drugs which confirmed their makeup. Additionally, this Court finds
that Officer Pete Johnson testified that Applicant himself identified the marijuana as being
marijuana. (Tr. p. 90.) This Court finds that Applicant has failed to show the relevance of the

field test kit or how it would have affected his decision to go to trial.
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This Court finds that Applicant has failed to prove that Counsel was ineffective for
failing to obtain a continuance. Counsgl did request a continuance on the grounds that the case
was relatively new, that Applicant wished to hire a different lawyer, and that the discovery
provided was insufficient as to the empirical data provided regarding the checkpoint. (Tr. p.4-12,
155-156.). The Trial Court ruled against the request. Id. This decision was within the discretion

of the Trial Court and Counsel could not control it. State v. Meggett, 398 S.C. 516,.523 (Ct. App:-

2012). Since Counsel made the requested motion to the Court, the Applicant has failed to prove:.
deficiency.

- Applicant has failed to prove that Counsel was ineffective for failing to investigate, plan; -
énd prep an&:a.,..defc.ms e-strategy: This:Court finds.that:Counsel reviewed:all:the:availableevidence, .
identified:what-he felt- was:the:strategically:best:decision; and acted-accordingly. Specifically; -
Counsel reasofiably realized that the evidence of Defendant’s guilt was overwhelming. Ef(cept....-
for the pre-trial legal challenges, which were brought in: geod: faith-and which were:rejected by
the trial court, regarding the traffic safety checkpoint and the search of Applicant, there was no
factual defense. Neither deficient performance nor prejudice was shown under the two prong test

of Hill. Hill v. Lockhart, 474 U.S. 52 (1985).

Applicant has failed to prove that Counsel was ineffective for failing to challenge the
traffic checkpdint as having legally insufficient empirical data to justify the checkpoint. The trial
transcript reveals that Counsel did challenge the checkpoint for having legally insufficient
empirical data and the Trial Court ruled against Applicant. (Tr. 145-150.) The factual claim is
without merit and must be dismissed.

Applicant has failed to prove that Counsel was ineffective in failing to file a notice of

appeal from the guilty plea. The record of the plea reflects that the plea court advised Applicant
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that Applicant had “a limited number of days in which to file a notice of appeal,” “if I have done
something procedurally wrong. (Tr. p. 165.) The Applicant testified that he thought he had 30
days to appeal from the August 4, 2015 plea and sentence. When Counsel was notified on or
about August 17, 2015 of the Applicant’s desire to appeal for the first time, he immediately filed
the Notice of Appeal. Importantly, Counsel further noted that hé was aware of no appealable
issue preserved-for review although Applicant’s metion to suppress-the search of his person and:.
property were raised and ruled upon by the sentencing judge the day before Applicant’s plea. As:.
this Court is aware, there are no conditioﬁal guilty pleas in South Carolina and this plea was.

- plainly unconditional. See State v. Rice, 401 S.C. 330 (2013). See also Rivers v. Strickland, 264;. :

S.C. 121.(1975)..

As set-forth; the-standards of Roe did not:require Counsel to-consult-in:a-different:-manner: - -

" affer the plea.

“We instead'hold that counsel-has a constitutionally imposed duty to-consult with
the defendant about an appeal when there is reason to think either (1) that-a
rational defendant would want to appeal (for example, because there are
nonfrivolous grounds for appeal), or (2) that this particular defendant reasonably
demonstrated to counsel that he was interested in appealing. In making this
determination, courts must take into account all the information counsel knew or
should have known. See id., at 690, 104 S.Ct. 2052 (focusing on the totality of the
circumstances). Although not determinative, a highly relevant factor in this
inquiry will be whether the conviction follows a trial or a guilty plea, both
because a guilty plea reduces the scope of potentially appealable issues and
because such a plea may indicate that the defendant seeks an end to judicial
proceedings. Even in cases when the defendant pleads guilty, the court must
consider such factors as whether the defendant received the sentence bargained -
for as part of the plea and whether the plea expressly reserved or waived some or
all appeal rights. Only by considering all relevant factors in a given case can a
court properly determine whether a rational defendant would have desired an
appeal or that the particular defendant sufficiently demonstrated to counsel an
interest in an appeal.”

Roe v. Flores-Ortega, 528 U.S. 470, 480 (2000)(citing to Strickland v. Washington, 466 U.S. 668

(1984)).



The Applicant has failed to show, under Roe v Flores-Ortega, that Counsel had a duty to

inquire of whether the Applicant wanted to appeal his guilty plea or sentence. 528 U.S. 470
(2000). As Counsel stated in his belated Notice, no appealable issues were raised in the plea. The
record reflects the plea, subsequent to the denial of the suppression hearings, was fully and
voluntarily entered on admission of guilt. Further, the sentence given was within the terms of the
plea negotiations. (Tt. p. 167-168). No objection was made to the sentence.

Counsel’s actions were reasonable when until August 17, 2015, he had no understanding: -
of the Applicant’s desire to appeal, and then, on instruction, he immediately appealed, albeit out:..-
of the ten day period. Under the circumstances, the Court cannot find Counsel deficient when the. ..
record.reveals.nothing to-have.demonstrated:te: Gounsel-an-interest, -of‘Applieant; in:appealing; -
pri*or-tt@:»thef:tgnf-d@y-&déadﬁneiwhere*the‘ pfe&«resulte&é‘inf-anmunebjcctedi’serften'ce“With-ip"tﬁeftemsw SRR
of the negotiation. Applicant failed to meet his burden of proof that Counsel;s actions were
unreasonable:

Applicant has failed to prove that Applicant was ineffective for having an ethical conflict
in the representation of Applicant’s co-defendant. Counsel’s testimony indicates that he did not
“actively represent” Applicant’s co-defendant, rather he was still in the process of evaluating the
case and the conflicts in the case in order to determine his representation and did not fully enter

into representation of Applicant’s co-defendant. Langford v. State, 310 S.C. 357 (1993). The

Applicant has failed to prove an actual conflict of interest that adversely affected his
representation prior to the plea.

B. The claims that the Defendant’s Rights to Due Process and to Equal Protection under the

Law were violated

Applicant’s claims that his rights to Due Process under the Law were violated because:
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1. There was woefully insufficient evidence submitted by the Newberry Sheriff’s
Office.

2. Incomplete Discovery Submitted by the Solicitor.

3. Only given one hour to prepare a motion to suppress by the Judge.

Applicant claims that he was denied Equal Protection under the Law because his case
was.called for-trial. more quickly than others similarly situated were.

This Court finds that these claims of violations of the Applicant’s rights to Due Process:

and Equal Protection are matters that could have been raised at trial and on appeal. However,

Applicant waived his rights to raise these claims when he pled guilty. See Rivers v. Strickland, ..

264;.8.C. 121.(1975). See.also;State:vi Rice; 404:S:€.:330:(2013)..-

The-Seuth-Carolina:Supreme-Court-has Tield that:‘Errors ir-a petitioner's triabwhich: - «
could have been reviewed on appeal may not be asserted for the first time, or reasserted, in post-.. - .

conviction proceedings.” Simmons-v. State, 264-S.C. 417, 423 (1975). See also:Drayton v: Evatt; .

312 S.C. 4, 8 (1993). A post-conviction relief application cannot assert any issues that could

have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d 501

(1973). As Applicant could have previously raised these claims as part of the trial or appellate
process, they are ineligible to be addressed as part of the Post-Conviction Review proceedings.
VIII. Conclusion
Based on the foregoing facts, the Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application for post-convictiog relief. Applicant failed to demonstrate that Counsel's performance
was unreasonable under prevailing professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at

625; Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592, 594 (2009). Additionally, Applicant’s
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claims as to being denied his rights to Due Process and Equal Protection under the Law are not
allowed under the South Carolina Uniform Post-Conviction Procedures Act when they could

have been asserted on appeal. Simmons v. State, 264 S.C. 417, 423 (1975). Therefore, this

application for post-conviction relief must be denied and dismissed with prejudice.
The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel's receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d"
395 (1991), Applicant has a right to appellate counsel's assistance in seeking review of the denialx - -
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek -
appel.lateréviaw;PGR-.cmun&el:mus&semazand;ﬁlexaﬁ notice:of appeal-en-Applicant's:behalfs:
Applicaﬂt"-‘iSf-'diree:tedt:to'vf'Sbutlfr‘Caml‘iﬂa-Appel‘l?ate‘zGOuft’-RuT‘e’-Z%‘”forzappropri—ateproceduresrfdr*:'.z T
appeal.. ‘ o
IT IS THEREFORE ORDERED THAT:
1. The Application for Post-Conviction Relief is denied and dismissed with
prejudice; and
2. Applicant shall remain in the custody of the South Carolina Department of

Corrections to complete service of his sentence.

AND IT IS SO ORDERED this < . day of J exde s s ,2017.

¢ \ Aol g vt (B Low DR G. Thomas Cooper, JT.
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