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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND ERE@EEWE}

IN THE COURT OF COMMON PL CASE NUMBER: 2017CP4001181

August B Kreis #365993 |i| SEP_2 8 7§17 Pan Johnson
. ’ David Johnson
PLAINTIFF(S) — SCCourtof

Submitted b.y: Attorney for : [] Plaintiff [] Defendant or [] Self-Represented LitigantJ

n

O Jury VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

O DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
- - decision rendered. . !
O AcTion DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP;  [JRule 41(a), SCRCP (Vol. Nonsuit);
] Rule 43(k), SCRCP (Settled); [ other - S -

J AcrtiOoN STRICKEN (CHECK REASON): (I Rule 40(j), SCRCP; . O Bankruptcy: ™ = a
Binding arbitration, subject to right to restore te confirm, vacate or modify arbitration award; Dﬁ_ther'f 2 o
[0 STAYED DUE 1O BANKRUPTCY ' ' ‘ o SO - .
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): RN

- [0 Affirmed; O Reversed; [ Remanded; [T Other N

' ' R — =
NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY GF THE CIRCUIT COURT
' RULING IN THIS APPEAL " g o

IT IS ORDERED AND ADJUDGED: [ See attached order (formal order to follow) [] Statement of Judgment by %Cour;: -
. AL =

-] . '
o _ S - ORDER INFORMATION ,
This order gends D does not end the case. Additional Informa;ion for the Clerk :

e ’ : «INFORMA-TiON FOR THE JUDGMENT VINDEX . , , : :
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below, ' s

Judgment in Favor of (List namie(s) below) Judgment Against (List name(s) below)v Judgment Amount To be Enrolled
' If applicable, describe the prdpeny, including tax map information and address, referenced in the order: : .

been provided by the subn;‘ining‘pany. Disputes concerning the amounts contained in this form may be
‘ ivil Procedure. Amounts to be computed such as interest or additional taxable costs not

dvailable at the timje the form-an W #gemay be provided to the clerk. Note: Title abstractors and researchers
should re W - i o : :

Circuit Court‘J;idge

The judgment inféﬁnéiipn above s’
addressed by way:of motion pursuant

JudgeCode 2759  Date

. ' . %lerk of Court Office Use Only o ‘
This judgment was entered on the ., day o 20 and a copy mailed first class or placed in the appropriate

attorney’s box on this _& day o%, 20/ to attorneys of record or to parties (when appearing pro se) as follows:

. August B Krels #365998 (il 1+ William H. Davidson Il -

T

August B Kreis #365998 [1]

AT'AI‘(V)’RNEFY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR T FEND (ﬁ? - i
Court Reporter ) Clerk of Court ( d M M

/R
SCRCP Form 4C (107201 1) '
(527

R s v e nntim e e
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STATE Of NOTICE OF MOTION SCHEDULING  / 05/
T4
SOUTH CAROLINA

August 23,2017

Motion "MDISMS - Motion to Dismiss on behalf of S Mayes, C Samellas
& 11th Ci" for Case: 2017CP400118] - August B Kreis #365998 II1 vs
Dan Johnson » defendant, et al has been added to the following_Motions

Mail Notice To: ~

August B Kreis #365998

Perry Correctional Institute ALU-193A
430 Oaklawn Road ’

Pelzer, SC 29669 .

Richland County Commop Pleas
Richland County Judicial Center
1701 Main Street
Columbia, SC 29201-9201

If you have any questions Vregarding the scheduling of this mo_tioh, please contact the courts at:

(80'3)576-19799

Respectfully, : ' . ' ,
C&Lz/g& ‘,’/ 5 Oy‘é’/

Jeanette W. McBride ‘ Pz /f{/L % iy
Clerk of Court : 7

S5 (2—23)
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS <

Division of Inmate Services

: SEP 28 2
AGREEMENT TO DEBIT E.H. COOPER ACCOUNBGQ 377
” YOurt Of A~
Inmate’s Name: SCDC#: Housing Unit: - Date: . 63/s
AucysT g, £/’E/5 | 36995 Atl-193 9-5-/7

GENERAL MATERIAL
** Inmate must have the funds in hls/her account to pay for the materials.

TRACke IS Please:

To be completed by
SCDC staff: &

-ﬁgzﬁ/‘m f«L/pf// kA
FC’, Ctaf Z) 0peg, Y24 :

18 pse. . [Hox / /i . o
Envelope NI Cofumbig ¢ 395 L A
‘Pen '#\-i.IA//E/Z 4&5/1/6)""!"7 : p
Paper - Moanette W M Bride. e ,

£8 Clordz Ct-Puch Jand o Chr__ .
; ’ FO. Bk 2766
. Postage ralumbra. €€ I9505-376d » / - O q
Tape Ut TrackNG 9114 9014 9645 !3?35?382 45 |

/ o ‘RECEIPT ) or call 1-800-222-1811. N

Box LUK Ratedahi-Amv___
: /% ﬁﬁ_%l!ﬁ/a/&m‘fl.mckmun Pl | | O Cy
\ : : 0Bk 8568 | . /
Blectronic Repair Columbia ¢ 9922] [

usPs TRACKING ¥ 9114 9014 9 '
Other Reomr i i R
3, .
f{fuwi %jﬂm MaHlaonopy s Sub-Total: |
50 OLQ“' y 2 ;’ 1 apparls zon—cﬂ-p?f 171, 2¥al p3. 14 :

%?ﬁ G‘JMW LEGAL MATERIAL

nrate 1s no requlreé % have the funds in his/her account to pay for the materlals however his/her account must
be debited for all materials s/he elects to receive.

Envelope

To be completed by
SCDC staff:

___——._t—_
q) 14014 %45 1083~ 5900 - 53,
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[ 7-ClP 464 &/
STATE OF SOUTH CAROLINA

INTHE COURT OF COMMON PLEAS
COUNTY OF KERSHAW :

August B. Kreis, IIL, RECEIVE

o) T Civil Action No. 17.CP.25.15]
Plaintiff, SEP 28 2017 o

— e e e

V.

SC Court of AppeamDER GRANTING DEFENDANTS'S

) MOTIONS TO DISMIBS::: =
Dan  Johnson, David Ross David ) =0= 5
Johnson; et al, - ) ~

' ‘ Defendants, D =
. . ) .

tice, and the Honorable
William P. Keesley At the hearrng these Defendants were represented by erham H. Dav1dson

II, Esquire, and Brandon M. Briggs, Esquire of Davidson & Llndernann P.A., and Plaintiff
appeared | pro se. ‘

Havrng consrdered the oral arguments presented and the entirety of the record before this
Court, 1nclud1ng all filings made by all parties, the Court finds that Plarntlff’s claims must be
dlsmlssed as a matter of law, as is set out 1n detail herein, and that the pending rnotron must be,
and hereby is, GRANTED.

Plarntrff August B. Kreis, I, proceeding pro se and in Jorma pauperis, filed this action

on, or about February 14,2017, He subsequently filed numerous filings titled “Supplemental
Amerids to All Complaints.” In hlS “Complaint” ‘P'laintiff set forth unclear all

e gatrons that
certain’ “rights”

had been violated, that his name and picture had been puolvshed in the

ATTEST True, Correct & Certified -
_newspaper, and that the Defendants entered into a conspiracy to fra%ﬁrg)gdgp@] uﬁm}w@ﬁs

Court

Clerk of Court | Kershaw County

SRR
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filing, Plaintiff attempted to include Judge Keesley as a Defendant, alleging that he was g
conspirator in said conspiracy. Plaintiff alleged no other facts to support his claims. These
Defendants have moved for dismissal of Plaintiffs claims based on failure to properly serve a
summons and complaint, failure to state facts Sirfﬁcrent to show that Plarntrff 1s entitled to relief,

1rnproper filing of an Amended Complaint, absolute prosecutorial immunity, absojute Judicial

1rnmun1ty, Plarntrff has other pending actions between some of the same partres in other -

Jurrsdrctrons and Defendants are 1mproper partles under the South Carolina Tort Clarms Act.

DISCUSSION

“A court ordinarily obtarns personal Jurrsd1ct10n by the service of a summons.” Ex parte

~ acquire jurisdiction of the person of the defendant ”)) Rule 3(a), SCRCP (“A _civil action i is

commenced by ﬁhng and service of a summons and complaint.’ ). An action may be dismissed

© by the court upon failure to serve the summons and complaint, Rule 5 (d) SCRCP.

Under the South Carolina Rules of Crvrl Procedure an action is not commenced until the

' surnmons and complalnt are filed and served. Rule 3 (a)( 1), SCRCP. In order to affect service,

the summons and complarnt must be served in accordance with Rule 4, SCRCP When a person

has- served process upon a party, they shall make proof of service and promptly file such proof '

with the court. Rule 4(g), SCRCP ‘If service is by mail, the person serving process shall show in -



his proof of service the date and place of mailing, and attach a copy of the return receipt or
returned envelope when received by him showing whether the mailing was accepted refused, or
otherwise returned.” /d.

ln this case, the Plaintiff has failed to properly Serve a summons and complalnt upon any

- of the Defendants. Defendants Wilson and Gunter received an unﬁled copy of a complarnt

captioned in chhland County through standard mai] prior to the ﬁlrng of this action. Defendants

Dudek Mayes Samellas and Keesley d1d not receive a summons and complaint at all, as they

recelved documenis tuled Nonce to Hire Counse}.” rlalnnn nas made no contention that any

other Defendants in this case have been. served. Additionally, to the extent Defendants are state .

officers, Plaintiff has also failed to serve the Attorney General by registered or certified mail.
Plaintiff has not filed any proof of service, nor could he ‘provide any proof of service at oral
arguments.

h Therefore it appears clear that Plaintiff has not properly served any of the Defendants as

_‘requ1red by the South Carolina Rules of Civil Procedure, and as a result, these Defendants’

- Motions to DISInISS are hereby GRANTED and this matter is DISMISSED.

Plamtlff has Falled to State Facts Sufficient to Show that He is Entltled to Relief

Defendants, his claims still fail because he has failed to state facts sufficient to constltute a cause
of action agarnst any of the Defendants See Rule 12(b)(6), SCRCP.
In1t1ally, Plalntlff has wholly fatled to allege any claims agarnst most of his named

Defendants in the body of his Complalnt specrﬁcally Defendants erson Gunter and Dudekl

appeals.”

37T go-zy)



Because Plaintiff has wholly failed to allege any claims against Defendants Wilson, Gunter and
Dudek, his claims against them are DISMISSED.

Plaintiff has similarly failed to allege sufficient facts as to constitute a cognizable

claim agarnst Defendants Samellas and Mayes.. As best as Plarntrff’s Complarnt can be

: understood, his clanns include collateral attacks on his November 2015 conv1ct10n for crrrnlnal

- sexual conduct false arrest allegatrons for charges brought in Richland county; allegatrons of

ahenatmg his famrly by pubhshmg his conviction in the newspapers; and allegations of a broad,-

" undefined conSplracy Plalntrtt has not specifically named Defendants Sarnenas or Mayes in any

of the above allegations except for the contentron that they enter[ed] into conspiracies” in order
to convict the Plaintiff on his criminal sexual conduct charges in Lexington County®. Plaintiff’s
broad accusatrons ofa consprracy agamst hrrn farl to reach the pleadrng requ1rernents set by the -
Rules of Civil Procedure, and as such, his claims are hereby DISMISSED.

Finally, Plarntrff appears to have attempted to amend his Complaint to include Defendant
Keesley in his suit. In his ¢ Supplemental Amend” filed on April 13,2017, Plalntrff alleged that
Defendant Keesley “had suits undecketed and no numbers grven illegally to cover up for felony :
acts of [Defendants] In support Plaintiff attached an Order issued by Defendant Keesley and .
filed in Lexrngton County that denred Plalntrff‘ s request to ﬁle tlus same lawsuit in Lexmgton
County because Plamttff did not submlt his Comp! aint in the proper form. Plaintiff does not.
plead any other facts to support his attempted cla1m against Defendant Keesley Once again,
Plalntlff makes broad accusations of consprracy agarnst hrrn which fails to reach the pleadrng

requlrernents set by the Rules of Civil Procedure and as such his claims are DISMISSED

. _\\

* To the extent that Plaintiff has atternpted to allege a civil consprracy cla1rn agamst any
Defendants his claim fails because he hag not plead any specific acts made in furtherance of a
conspiracy, or special dam mages. See, Hackworth v, Greywood at Hammett, LLC, 385 S. C. 110,
115,682 S.E.2d 871, 874 (Ct. App 2009).

CT (G



Plaintiff Did Not Properly File his Amended Complaint

Even if Plaintiff had alleged-facts sufficient to constitute a claim against Defendant
Keesley, his attempted amended complalnt was improperly filed, and is DISMISSED. Under
Rule 15, SCRCP, ¢ ‘[a] party may amend his pleadtng once as a matter of course at any time

before or within 30 days after a responsive pleading is served . [o]therw15e, a party may amend

~his pleading only by leave of the court or by written consent of the adverse party.”

Plaintiff’s ‘Supplemental Amend” filed on April 13, 2017 appears to be the fourth out of
eight attempted amended complamts filed by the Plaintiff The filing in question wduld not be
Plaintiff's first attempted amendment, nor was it filed with leave of the court or by written
consent of the adverse parties. Because Plaintiff did not properly file the purported Amended
Complaint that attempts to include Defendant Keesley In ttus suit, the filing is DISMISSED, and
Defendant Keesley is removed from this action.

Defendants Wilson, Gunter, Samellas, and Mayves are Entltled to
' Absolute Prosecutorial Immumtv

Even if Pla1nt1ff had alleged facts sufﬁCLent to state a claim against Defendants erson

and the immunity provisions of the South Carolina Tort Claims Act.

-We hold a prosecutor in the employ of this state is immune from personal habrhty

under . . . the South Carclina Tort Claims Act for actions relating to the

prosecution of an individual as a criminal defendant- -regardless of the prosecutor’s
- motivation- provided the actions comp[amed of were committed while the
' prosecutor was acting as an advocare



e

" regarding Plaintiff’s jury trial, conviction, and sentence. To the extent any of Defendants Wilson,

Wz"/lz'ams v. Condon, 347 S.C. 227, 250,553 S.E.2d 496, 509 (Ct. App. 2001) (emphasis added).
Further, the Act includes an exception to the waiver of immunity for “legislative, judicial,
or quasi-judicial action or inaction; and administrative action or inaction of a legislative, judicialy

or quasi-judicial nature.” See S.C. Code Ann. § § 15-78-60(1) and (2). See also, Williams, supra,

'_(ﬁnding that the duties of the prosecutor fall squarely within the exceptions enumerated by this

- provision. Additionally, the immunity provided by the South Carolina Tort Claims Act for the

“institution or prosecution of any judicial or administrative proceeding” provides an equally -
applicable ground for iminunity, in favor of the Defendants. S.C: Code Ann, § 15-78-60(23).

In this case, the 'underlying issues that appear to be contained in Plaintiff’s Complaint are

‘Gunter, Samellas, and Mayes are included in the Complaint, the claims relate to their conduct in

bringing about criminal proceedings, and subsequently the defense of Plaintiff’s 'appeéIB. At all

absoiute prosecutorial immﬁnity, and the Plaintiff’s claims against them are DISMISSED.., |

Defendant Keesley is Enfitled to Absolute Judicial Immunity

Even if Plaintiff had properly filed his attempted amended complaint and had aHeged

facts sufficient to state a claim against Defendant Keesley, his claims would fail because

Defendant Keesley, a judge in this state, is entitled to absolute judicial immunity.

——

’ At best, Plaintiff has brought a premature action for Post Conviction Relief, which should be
dismissed because he has failed to follow the specific guidelines and requirements to file an

- application under the Post Conviction Procedure Act, See, S.C. Code Ann. § 17-27-10 et seq.

T Gy _2»



“Judicial Immunity is one of the basic common law tenets upon which the modern system

of justice was built.” O'Laughlin v. Windham, 330 S.C. 379, 384,498 S E2d 689, 692 (Ct. App.

continuation of an independent Judiciary and for the preservation of Jjudicial integrity. See
McEachern v. Black. 329 §.¢. 642, 496 S.E.2d 659 (1998); see also, Stump v. Sparkman, 435
' -U.S. 349, 98 S.Ct. 1099 (1978). Judicial immunity is an absolute bar‘ against litigation with few

'exceptions. O'Laughlin at 385. Further, the Tort Clajms Act»include_s the same €xception to the

waiver of Immunity to jﬁdges as it does for pr‘ose'cutors: “legislati\}e, Jjudicial, or quasi-judicial
action or inaction; and administrative action or inaction of a legislative, Jjudicial, or qﬁasi_-judicial
nature."’_See.S.C. Code Ann. §§ 15-78-60(1) and (2).

The underlying i“ssues_ that appear to be contained in Plaintiffs Amended Complaint are

_ regafding ‘his-failed attempt to file a lawsuit in-LeXingtc;h“Cd‘unty, and Defendant Keesley’s order

denying Plaintiff’s request to file without payment of the filing fee. To the extent Defendant

Keesley is included in the Amended Complaint, the claims relate only to the previously

mentioned order. At all times relevant to Plaintiffs claims, Defendant Keesley was acting in hig

acting in such-a capacity, he is entitled to absolute judicial immunity, and to the extent Plaintiff

has attempted to include him as a defendant, and the ‘Plaint_iff’s claims must be, and hereby are

DISMISSED.

Defendants Gunter, Dudek, Samellas, Ma@ and KeeSlév are Improper Parties to
Plaintiff’s Action ‘

Even if P'Ivainti"ff had stétéd claims against them, Defendants Gunter, Dudek,

Samellas, Mayes, and Keesley are,improper parties to this matter pursuant to the provisions of

the South Carolina Tort Claims Act, specifically S.C. Code Ann § 15‘-78-70‘ (¢). The Act states

7 (55 Q4;27) .




that-when a person brings an action against a governmental entity, the person “shall name as a

party defendant only the agency . . . for which the employee was acting.” S.C. Code Ann. § 15-

78-70 (c). “In the event that the employee is individually named, the agency ... for which the

employee was acting must be substituted as the party defendant.” /4. Defendant Gunter is an

employee of the South Carohna Attomey General’s Office; Defendant Dudek is an employee of

the South Carohna Commission on Indlgent Defense Defendants Samellas and Mayes are

employees of the 1 Ith Circuit Solicitor’s Office, and Defendant Keesley is employed through the

South Carolina Court Administration. “Because the Plaintiff in this case named individual

employees of State agencies, the 1nd1\1dually named Defendants are DISMISSED

CONCLUSION

Therefore for the reasons set forth herein, the Court ﬁnds that Plarntlff’s action against
the Defendants must be, and hereby is, DISMISSED.

Plalntrff cannot successfully marntarn in this court any cause of action based on any of
his allegations in thrs case, and therefore the Court finds that these Defendants’ motions must be,
and hereby are, GRANTED, and- this matter is hereby DISMISSED.

AND IT IS SO ORDERED.

Honorable

Presiding Judgd

; South Carolina
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