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GEATHERS, J.: Appellants, Courtney Shante Thompson (Mother) and Robert
Antonio Guinyard (Father), were tried jointly and convicted of homicide by child
abuse (HCA) and unlawful conduct toward a child. They now seek review of their
convictions, arguing the trial court erred in denying their respective motions for a
directed verdict on each charge because the State failed to present substantial
circumstantial evidence of guilt. Appellants also challenge the admission of
photographs of their son (Victim) pursuant to Rule 403, SCRE, arguing any
probative value the photographs may have had was substantially outweighed by the
danger of unfair prejudice.! We affirm.

FACTS/PROCEDURAL HISTORY

At approximately 6:15 p.m. on July 1, 2013, Richland County Emergency
Medical Services received a call to respond to a cardiac arrest at Appellants' home.
When first responders arrived at the home, they found Victim, a four-year-old boy,
lying on the floor in the living room. He was wearing jeans, but no shirt. Victim
was not moving or breathing, he had no pulse, and he was cold to the touch. A
paramedic checked Victim's heart for electrical activity, but tragically, she found
none. Subsequently, investigators from the Richland County Sheriff's Department
found Victim's blood on the walls of the living room, hallway, and rear bedroom as
well as on a white metal pipe that also had Father's blood on it.?

Mother gave her first statement to police at 9:45 p.m. on July 1, 2013. In her
statement, she indicated that she went to Richland Memorial Hospital on June 29,
2013 to give birth to another child and was discharged from the hospital on July 1,
2013 in the early afternoon. She further indicated that after she arrived home, she
discovered Victim had wet the floor in the play room. She alleged Victim was
autistic and would soil and wet his surroundings. She also alleged she got in the

' We consolidate Mother's and Father's appeals pursuant to Rule 214, SCACR.
2 It could not be determined when the blood was transferred to the walls or the pipe.



shower and started washing off when she "heard a loud noise like a tumbling fall."
She stated she got out of the shower and found Victim on the floor in the play room
with his feet toward the dresser. She further stated,

He was crunched up and his body was stiff. His butt was
up in the air[,] and he was [kind of] on his head. ... He
was biting his lip hard. . .. When I popped his lip out from
his teeth to keep him from biting it off[,] he went flat on
me. He just dropped. ... He was not responding. ... I
picked [Victim] up like he was a baby and took him to the
front room (living room). Blood was coming from his lip.
I had blood on my hand and went to my room to get my
phone off the floor. I called 911. They told me how to do
CPR. I did what he told me. ... When [the ambulance]
got there[,] they put something on his chest[,] and they did
not do nothing. They just said that he was gone.

Father also gave a statement to police on July 1, 2013. He alleged he was
cooking dinner earlier that evening when he heard a "boom." Mother allegedly came
down the hallway with Victim in her arms and Victim "was in and out." Father
further alleged that after Mother called 911, he hid in a closet with the new baby
because he was afraid the baby would be taken away.

On July 2, 2013, Dr. Amy Durso, a forensic pathologist, performed Victim's
autopsy and reported the cause of death as "[e]xtensive soft tissue hemorrhage and
bleeding . . . due to multiple acute and healing blunt force injuries due to non-
accidental trauma." Later that day, police investigators went over the autopsy results
with Mother, who then gave a second statement, explaining to investigators that her
first statement "was not the truth." Mother alleged that when she came home from
the hospital, she found Victim naked, lying in a puddle of urine, and "very weak."
Victim allegedly was drinking water "like he had not had water in days. . . . His feet,
legs, knee, butt, and arms were swollen and kind of blue. [Victim] was just out of
it." Mother further alleged that after she went to take a shower, she heard Victim

crying like he was in pain and getting hit. I jumped out of
the shower. [Victim] was stretched out on the floor in my
room. [ stood [Victim] up and he dropped to his knees.
[Victim] was breathing funny. [Victim] fell to the
floor. ... [Victim] was walking down the hall[,] and he
collapsed after taking about three steps. [Victim] balled



up[,] and it looked like he was having a seizure.... I
talked [to Victim] that morning at around 11 [a.m.] and my
son told me that he was beaten with a pole.... When I
got home[,] I saw blood flecks on the walls in the play
room[,] [o]n the walls in the [hallway,] and on my room
door. There was blood on the closet door in my room][, ]
and the door had a hole in the middle. There was blood in
the carpet.

Later that evening, Appellants were arrested and charged with HCA and unlawful
conduct toward a child.

On July 5, 2013, Victim's paternal grandmother, Patricia Guinyard, asked
police to accompany her to Appellants' home to collect some clothes for Father and
Appellants' newborn child. According to the police investigators accompanying
Mrs. Guinyard, she was going through a large pile of clothing in Appellants' master
bedroom closet when she found a child's size 5 shirt, still wet with blood, buried in
the pile. DNA testing indicated the blood on the child's shirt was Victim's blood.

Appellants were tried together on May 19-28, 2014. At trial, the State
presented the testimony of Dr. Olga Rosa, a forensic pediatrician who was qualified
as an expert in child abuse pediatrics. Dr. Rosa reviewed Victim's medical records
from his birth on April 18, 2009 through September 11, 2012, his last known doctor
visit. Dr. Rosa also reviewed Victim's developmental records and genetic
counseling records, photographs relating to Victim's death, and Dr. Durso's autopsy
report. Dr. Rosa testified that the Department of Social Services (DSS) placed
Victim in foster care on June 19, 2009, when he was only two months old, and DSS
returned Victim to Appellants' care on April 6, 2012. According to Mother, DSS
placed Victim in foster care because of an incident in which Victim almost fell out
of the vehicle she was driving.

With the exception of some initial instability, Victim thrived during his time
in foster care. Dr. Rosa stated that Victim was not autistic. She explained that
Victim failed an autism screening test at his eighteen-month well-child checkup
merely because he was having speech difficulties at the time, which is common for
children in foster care. Dr. Rosa also stated that by March 2012, Victim was
"growing well." Dr. Rosa reported,

His growth parameters [were] great. ... He [was] toilet
trained, and he [was] speaking . . .in two to three word



sentences, complete sentences. He [was] interacting. He
[was] socialized...he [had] what we «call social
[adaptive] skills, so he [could] interact with same age
peers, with adults, with his teachers at the level of almost
a three-year-old.

However, soon after DSS returned Victim to Appellants in April 2012, he
began regressing. Denise Jones, Victim's last foster mother, testified she spoke to
Mother over the telephone a couple of days after DSS returned Victim to Appellants.
Mother told Jones that Victim would not use the bathroom. Jones told Mother that
Victim was using the bathroom when he was living with her and asked Mother to let
her know if she needed any help. However, Jones never heard from Mother again.
Similarly, Dr. Monica McCutcheon, who saw Victim for his three-year-old well-
child checkup in September 2012, testified Mother reported Victim "was having
some issues with wetting and soiling himself" and complained that his speech "was
not as good as his two-year-old sibling."

Family members gave several eyewitness accounts of Appellants' abuse of
Victim. Two of Mother's sisters, Natalie and Maria, testified and indicated that
except for "a couple of weeks" when Victim lived with Natalie,® Victim lived with
Appellants from April 2012 until his death. Natalie explained that she took Victim
into her own home for a while because Mother was frustrated with Victim soiling
and wetting the floors in the house. Natalie and Maria also witnessed Mother beating
Victim. Natalie took photographs of the resulting bruises to show to DSS.

Natalie also testified that Mother told her she wanted Victim "to go back to
DSS so they could give him a beating and a killing and a raping." Natalie stated she
had seen Father hit Victim, but "in the way [] a father should, he smacked him in the
back of the head, but not to hurt him." However, she admitted she told police that
Father "would beat [Victim]." Natalie also stated Appellants would hit Victim
because he had problems with wetting and soiling himself and his surroundings.

3 The testimony indicates this time period did not line up with the period set forth in
the HCA indictments ("on or between June 15,2013 and July 1, 2013"), which would
have been the last two weeks of Victim's life—Natalie testified, "Shortly after we
got him, took him to get the stuff he needed, they wanted him back." Similarly,
Maria testified that after Victim stayed with Natalie for a couple of weeks, Mother
took him back.



Additionally, Natalie recounted stories of Appellants depriving Victim of food and
Victim having to be careful not to get caught eating anything.

Angela Metze, the grandmother of Victim's half-sister, testified she observed
Victim shortly after DSS returned him to Appellants in April 2012, and he appeared
to be a happy, healthy, well-nourished child. However, she noticed that over the
course of the following year, Victim lost a significant amount of weight and became
withdrawn. In February 2013, Metze received photographs showing bruises and
scars on Victim's back. She contacted DSS several times, and she shared the
photographs with a pediatrician, who also contacted DSS.

Mother's other sister, Crystal, lived with Appellants from April 2012 to
October 2012. According to Crystal, during this period, Mother once asked her to
hold Victim's legs so Mother could "whoop him" for soiling his surroundings and
"playing in it." Crystal refused to do so and left. Additionally, Crystal witnessed
Father punch Victim and make Victim sit on the toilet for three hours. Crystal also
recounted an occasion when Mother stated that she did not care "if the retarded
bastard died" and if DSS did not take Victim, "she was going to kill him and bury
him so DSS would not take her other baby."

Crystal spoke to Mother over the telephone on the afternoon of July 1, 2013
after Mother returned from the hospital with her newborn, and Mother told her she
was going to take a shower. According to data retrieved from Mother's cell phone,
this call occurred at 5:05 p.m., a little over an hour before Mother made the 911 call.
After Mother and Crystal ended their call, Mother's cell phone inadvertently dialed
Crystal's phone number, and Crystal overheard Victim "getting beat" and crying out
"Lord, help me," along with Mother telling Victim, "Hush." Crystal then heard
Mother and Father talking to each other. Crystal subsequently ended the call.

Dr. Durso testified that during Victim's autopsy, her external examination
revealed several scars over Victim's head; orbital contusions (a’/k/a black eyes);
lacerations to his lips; deep injuries on the inside of his lower lip; several scars on
his arms; several abrasions on his torso, buttocks, and lower legs; a healing bite mark
on his back, which, based on the size of the mark, was inflicted by a teen or adult;
and a swollen knee. Dr. Durso's internal examination revealed a pale thyroid gland,
which indicated heavy blood loss; two rib fractures, one occurring between ten days
and six weeks prior to Victim's death and the other occurring within twenty-four
hours prior to death; and a healing fracture to his upper left arm, one to two weeks
old, overladen with an acute hemorrhage, indicating a site of repeated injury.



Additional injuries revealed in the internal examination were multiple bruises
to Victim's head, an indicator of abuse;' a subdural hemorrhage,’ indicating a
significant blunt force impact and dating from five to seven days prior to death; and
profuse "bleeding and hemorrhage" in the soft tissues of Victim's lower back, his
buttocks, the backs of his legs, and the backs of his arms, which confirmed suspected
multiple bruises Dr. Durso noticed in these areas during the external examination.
The soft tissue injuries with bright red or dark red hemorrhaging were "probably less
than eighteen to twenty-four hours old" and the injuries with yellow hemorrhaging
were older and could not be dated. Dr. Durso explained that the combined new and
old soft tissue hemorrhaging "contributed to the blood loss of [Victim] so. .. he
[was] no longer able to circulate enough blood to give [whatever oxygen] he
need[ed] to his brain to maintain his vital functions in his body."

Dr. Durso stated that in the one to two weeks prior to his death, Victim would
not have been able to use his left arm due to it being fractured and he would have
been guarding that arm because it would have been extremely painful.® Dr. Durso
also stated any caregiver would have noticed that (1) Victim was not using that arm,
(2) he was in pain, and (3) he was not acting "like a normal four-year-old."
Additionally, the subdural hemorrhage that occurred five to seven days before
Victim's death would have placed enough pressure on Victim's brain to cause
lethargy, possible vomiting, and possible temporary unconsciousness "after the
blow." According to Dr. Durso, a parent would notice these symptoms and
recognize that his or her child "was not acting right."

Dr. Durso concluded that Victim's injuries had been intentionally inflicted;
Victim had been chronically abused; anyone coming in contact with Victim would
have noticed the excruciating pain Victim experienced as a result of the multiple soft
tissue injuries; and if he had received medical attention before his final beating, his
life could have been saved. She further explained, "You have a limit on how much
blood you can lose. When you go over that limit and your brain is no longer getting
that blood supply, that's when he would have died, that last bit of blood that came
out into his soft tissues after that beating."

* Dr. Durso explained that her internal examination confirmed suspected multiple
bruises she noticed during the external examination.

3 The dura is a layer surrounding the brain.

® This two-week period lines up with the period set forth in the HCA indictments
("on or between June 15, 2013 and July 1, 2013").



Dr. Rosa largely corroborated Dr. Durso's findings. Dr. Rosa stated that from
seventy-two hours to a week before Victim's death, he would have shown symptoms
of the subdural hemorrhage and a subarachnoid hemorrhage,” including nausea,
vomiting, lethargy, drowsiness, headaches, possible seizures, and abnormal limb
movements. Dr. Rosa also stated Victim would have vocalized his pain from his
two rib fractures, one of which was ten days to six weeks old and the other occurring
within twenty-four hours before his death. Further, Victim's arm fracture would
have prevented him from appropriately using his arm.

Dr. Rosa opined that the physical abuse inflicted on Victim during the last two
months of his life caused his death. She also explained that in the days leading up
to his death, it would have been obvious to anyone that something was wrong with
Victim and he needed medical treatment, even if his bruising and scars were not
easily visible. If Victim had been taken to a doctor during the several days before
his death, ultimately, Dr. Rosa would have been consulted and Victim could have
been saved.

At the conclusion of the State's case-in-chief, Appellants made their respective
directed verdict motions, and they renewed these motions at the appropriate times.
However, the trial court denied the motions, and the jury ultimately returned guilty
verdicts against Appellants on the charged offenses. Both were sentenced to life
imprisonment without parole for HCA and ten years for unlawful conduct toward a
child. The trial court ordered Mother's ten-year sentence to run consecutively to her
life sentence and Father's ten-year sentence to run concurrently to his life sentence.
These appeals followed.

ISSUES ON APPEAL

1. Was there substantial circumstantial evidence of Mother's guilt to justify the
trial court's denial of her directed verdict motion?

2. Was there substantial circumstantial evidence of Father's guilt to justify the
trial court's denial of his directed verdict motion?

3. Did the admission of photographs of Victim's body taken at the crime scene
and during his autopsy violate Rule 403, SCRE, due to their probative value
being substantially outweighed by the danger of unfair prejudice?

7 " Arachnoid" refers to another layer surrounding the brain.



STANDARD OF REVIEW

Directed Verdict

"On appeal from the denial of a directed verdict, this [c]ourt views the
evidence and all reasonable inferences in the light most favorable to the State." State
v. Pearson, 415 S.C. 463, 470, 783 S.E.2d 802, 806 (2016) (quoting State v. Butler,
407 S.C. 376, 381, 755 S.E.2d 457, 460 (2014)). "If the [S]tate has presented 'any
direct evidence or any substantial circumstantial evidence reasonably tending to
prove the guilt of the accused,' this [c]ourt must affirm the trial court's decision to
submit the case to the jury." State v. Hepburn, 406 S.C. 416, 429, 753 S.E.2d 402,
409 (2013) (quoting State v. Cherry, 361 S.C. 588, 593-94, 606 S.E.2d 475, 478
(2004)).

Admission of Evidence

"The admission of evidence is within the discretion of the trial court and will
not be reversed absent an abuse of discretion. An abuse of discretion occurs when
the conclusions of the trial court either lack evidentiary support or are controlled by
an error of law." State v. Goodwin, 384 S.C. 588, 601, 683 S.E.2d 500, 507 (Ct.
App. 2009) (quoting State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)).

A trial [court's] decision regarding the comparative
probative value and prejudicial effect of evidence should
be reversed only in exceptional circumstances. [This
court] review[s] a trial court's decision regarding Rule
403[, SCRE,] pursuant to the abuse of discretion standard
and [is] obligated to give great deference to the trial court's
judgment.

State v. Collins, 409 S.C. 524, 534, 763 S.E.2d 22, 28 (2014) (citation omitted)
(quoting State v. Adams, 354 S.C. 361, 378, 580 S.E.2d 785, 794 (Ct. App. 2003)).

LAW/ANALYSIS
I Directed Verdict Motions
Appellants argue the trial court erred in denying their respective motions for

a directed verdict on each charge because the State failed to present substantial
circumstantial evidence of guilt. We disagree.
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When considering circumstantial evidence in evaluating a directed verdict
motion, the trial court "must submit the case to the jury if there is 'any substantial
evidence [that] reasonably tends to prove the guilt of the accused, or from which his
guilt may be fairly and logically deduced." Pearson, 415 S.C. at 473, 783 S.E.2d at
807 (quoting State v. Bennett, 415 S.C. 232, 236-37, 781 S.E.2d 352, 354 (2016)).
"[W]hen the State fails to produce substantial circumstantial evidence that the
defendant committed a particular crime, the defendant is entitled to a directed
verdict." Id. at 469, 783 S.E.2d at 805 (alteration in original) (quoting State v.
Odems, 395 S.C. 582, 586, 720 S.E.2d 48, 50 (2011)). "The trial [court] 'should not
refuse to grant the directed verdict motion when the evidence merely raises a
suspicion that the accused is guilty." /Id. (quoting Cherry, 361 S.C. at 594, 606
S.E.2d at 478). "'Suspicion' implies a belief or opinion as to guilt based upon facts
or circumstances which do not amount to proof." /d. at 469-70, 783 S.E.2d at 805
(quoting Cherry, 361 S.C. at 594, 606 S.E.2d at 478).

Nonetheless, "when the State relies exclusively on circumstantial evidence
and a motion for a directed verdict is made, the trial [court] is concerned with the
existence or non-existence of evidence, not with its weight." Id. at 469, 783 S.E.2d
at 805. "[A] trial [court] is not required to find that the evidence infers guilt to the
exclusion of any other reasonable hypothesis." Id. at 470, 783 S.E.2d at 805
(quoting State v. Ballenger, 322 S.C. 196, 199, 470 S.E.2d 851, 853 (1996)).

[A]lthough the jury must consider alternative hypotheses,
the court must concern itself solely with the existence or
non-existence of evidence from which a jury could
reasonably infer guilt. This objective test is founded upon
reasonableness. Accordingly, in ruling on a directed
verdict motion where the State relies on circumstantial
evidence, the court must determine whether the evidence
presented is sufficient to allow a reasonable juror to find
the defendant guilty beyond a reasonable doubt.

Id. at 473, 783 S.E.2d at 807 (alteration in original) (third emphasis added) (quoting
Bennett, 415 S.C. at 237, 781 S.E.2d at 354).

A. Homicide by Child Abuse

Section 16-3-85(A)(1) of the South Carolina Code (2015) provides, "A person
is guilty of [HCA] if the person causes the death of a child under the age of eleven



while committing child abuse or neglect, and the death occurs under circumstances
manifesting an extreme indifference to human life . . . ." "Child abuse or neglect" is
defined in section 16-3-85 as "an act or omission by any person which causes harm
to the child's physical health or welfare." S.C. Code Ann. § 16-3-85(B)(1) (2015)
(emphasis added). Further,

"harm" to a child's health or welfare occurs when a person:

(a) inflicts or allows to be inflicted upon the child physical
injury, including injuries sustained as a result of excessive
corporal punishment;

(b) fails to supply the child with adequate food, clothing,
shelter, or health care, and the failure to do so causes a
physical injury or condition resulting in death; or

(c) abandons the child resulting in the child's death.

S.C. Code Ann. § 16-3-85(B)(2) (2015) (emphases added). Moreover, "[f]or
purposes of the HCA statute, 'extreme indifference' has been defined as 'a mental
state akin to intent characterized by a deliberate act culminating in death."
McKnight v. State, 378 S.C. 33, 48, 661 S.E.2d 354, 361 (2008) (quoting State v.
Jarrell, 350 S.C. 90, 98, 564 S.E.2d 362, 367 (Ct. App. 2002)).

Here, the evidence and all reasonable inferences, viewed in the light most
favorable to the State, show (1) Appellants' custody of Victim and their failure to
seek medical treatment for him during the last two weeks of his life, when it was
obvious he needed treatment, caused Victim's death and (2) his death occurred under
"circumstances manifesting [Appellants'] extreme indifference to human life." See
§ 16-3-85(A)(1) ("A person is guilty of [HCA] if the person causes the death of a
child under the age of eleven while committing child abuse or neglect, and the death
occurs under circumstances manifesting an extreme indifference to human
life...."); § 16-3-85(B)(1) (defining "child abuse or neglect" as "an act or omission
by any person which causes harm to the child's physical health or welfare" (emphasis
added)); Pearson, 415 S.C. at 470, 783 S.E.2d at 806 ("On appeal from the denial of
a directed verdict, this [c]ourt views the evidence and all reasonable inferences in
the light most favorable to the State." (quoting Butler, 407 S.C. at 381, 755 S.E.2d
at 460)).
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Specifically, the testimony of Dr. Durso and Dr. Rosa established that one to
two weeks prior to Victim's death, he was exhibiting pain and other obvious
symptoms of repeated physical abuse and he could have been saved had he received
medical treatment. Further, given the severity of Victim's symptoms and the history
of Appellants' animosity toward Victim, a juror could reasonably infer that
Appellants' failure to seek medical treatment for Victim was more than mere neglect
but rather a deliberate choice, i.e., "a deliberate act." McKnight, 378 S.C. at 48, 661
S.E.2d at 361 ("For purposes of the HCA statute, 'extreme indifference' has been
defined as 'a mental state akin to intent characterized by a deliberate act culminating
in death." (quoting Jarrell, 350 S.C. at 98, 564 S.E.2d at 367)); ¢f. Jarrell, 350 S.C.
at 99, 564 S.E.2d at 367 (stating a parent has a duty to serve his or her child's best
interests); Hill v. State, 415 S.C. 421, 435, 782 S.E.2d 414, 421 (Ct. App. 2016)
("Generally, motive is not an element of a crime that the prosecution must prove to
establish the crime charged, but frequently motive is circumstantial evidence . . . of
the intent to commit the crime . . . ." (quoting State v. Sweat, 362 S.C. 117, 124, 606
S.E.2d 508, 512 (Ct. App. 2004))). Moreover, Mother's stay at the hospital during
this two-week period was merely two and one-half days, from June 29 through the
early afternoon of July 1, 2013. Therefore, Mother had enough time at home with
Victim to be aware of his symptoms.

The record also includes evidence of Appellants inflicting, or allowing the
infliction of, physical harm on Victim resulting in his death as well as additional
evidence of Appellants' extreme indifference. Dr. Rosa stated that the cause of
Victim's death was the cumulative effect of the chronic physical abuse inflicted on
Victim during the last two months of his life. In the light most favorable to the State,
Appellants' custody of Victim during these two months and the previous history of
Appellants' abuse of Victim implicate both Mother and Father; a juror could
reasonably infer that either parent inflicted the fatal abuse while the other parent was
aware of the abuse and acquiesced in it. See § 16-3-85(B)(1) & (2)(a) (defining
"child abuse or neglect" as "an act or omission by any person which causes harm to
the child's physical health or welfare" and "harm' to a child's health or welfare" as
"inflict[ing] or allow[ing] to be inflicted upon the child physical injury, including
injuries sustained as a result of excessive corporal punishment" (emphases added)).

Even more compelling was the evidence concerning Victim's last beating.
First, the records from Mother's cell phone and Crystal's testimony regarding
Mother's inadvertent call, or "pocket dial," show both parents were present when
Victim was beaten for the last time, near the time of his death. Crystal overheard
Victim "getting beat" and "scream[ing] for help," along with Mother telling Victim,
"Hush." Crystal then heard Mother and Father talking to each other before Crystal



ended the call. A juror could reasonably infer that either parent beat Victim while
the other parent was present and acquiesced in the abuse. Further, when first
responders arrived at Appellants' home in response to Mother's 911 call, they noticed
Victim was wearing jeans but no shirt. Four days later, Victim's paternal
grandmother found a child's size 5 shirt, still wet with blood, buried in a large pile
of clothing in the master bedroom closet. DNA testing indicated the blood on the
child's shirt was Victim's blood.

Because the shirt was still wet with Victim's blood four days after his death, a
reasonable juror could infer Victim was wearing it during his final beating, when
both parents were present, and the appearance of blood made both parents aware of
the grave trauma being inflicted on Victim. Perhaps when a disinterested bystander
fails to help a victim of brutal violence, it can be characterized as mere neglect; but
when a parent fails to save his or her own son from such brutality, it is "a deliberate
act." McKnight,378 S.C. at48,661 S.E.2d at 361 ("For purposes of the HCA statute,
‘extreme indifference' has been defined as 'a mental state akin to intent characterized
by a deliberate act culminating in death." (quoting Jarrell, 350 S.C. at 98, 564
S.E.2d at 367)); ¢f. Jarrell, 350 S.C. at 99, 564 S.E.2d at 367 ("A parent has a specific
and [non]delegable duty to serve the best interests of her child and should make
every effort not to knowingly place her child in harm's way."); id. ("[The appellant]
could have prevented the murder of her son merely by choosing to stay home. Her
failure to protect her child is concrete evidence of her indifference towards his life.").

We note Appellants rely heavily on the circumstantial evidence analysis in
Hepburn, in which our supreme court reviewed a mother's HCA conviction and held
there was insufficient evidence that she, rather than her boyfriend, inflicted the abuse
resulting in her child's death. 406 S.C. at 438—40, 753 S.E.2d at 414—15. The
appellant and her boyfriend were at home with the child when she sustained her fatal
injuries,® and they were tried jointly. /d. at 418, 753 S.E.2d at 403. The court
recognized the incongruity in the State's attempt to defend the denial of the
appellant's directed verdict motion by relying on the testimony given by her
codefendant, Brandon Lewis, during his own defense:

[TThe State contends it presented substantial
circumstantial evidence warranting the trial court's denial
of the Appellant's directed verdict motion, focusing on

8 The maternal grandmother and her boyfriend were also in the home, but they were
asleep on the opposite side of the house. /d. at 418,419 n.2, 753 S.E.2d at 403, 403
n.2.

13
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Appellant's circumstances at the time of the victim's death,
namely scant evidence that she was frustrated by her
failure to secure employment, living situation, and
parental responsibilities; the medical testimony
concerning the severity of the victim's injuries; but most
predominantly Lewis's testimony that he heard Appellant
shake the victim prior to finding her unresponsive in her
crib.

Id. at 440, 753 S.E.2d at 414—-15.

The court refused to consider the codefendant's testimony in assessing the
sufficiency of the evidence, recognizing an exception to the "waiver rule" when a
codefendant testifies and implicates the appellant in the charged crime.® d. at 436,
753 S.E.2d at 412. The court also refused to consider the appellant's testimony
presented in her defense because her testimony did not serve to fill gaps in the State's
evidence but "merely rebutted [her codefendant's] testimony." Id. at 436-38, 753
S.E.2d at 412—-13. Without the benefit of the codefendant's testimony, the State was
unable to convince the court that the directed verdict motion was properly denied.
Id. at 438-42, 753 S.E.2d at 413-16. The court explained,

Barring Lewis's testimony, . . . we find the State did not
present substantial evidence that Appellant killed the
victim. Every State witness placed Appellant asleep at the
time the victim sustained the fatal injuries. While
undoubtedly present at the scene, the only inference that
can be drawn from the State's case is that one of the two
[codefendants] inflicted the victim's injuries, but not that
Appellant harmed the victim.

Id. at 440, 753 S.E.2d at 415.

Unlike the State's predominant focus on the codefendant's testimony in
Hepburn, the State's predominant focus in the present appeal has been on the medical

® When a defendant presents evidence in his behalf following the denial of his
directed verdict motion, the waiver rule "requires the reviewing court to examine a//
the evidence rather than to restrict its examination to the evidence presented in the
Government's case-in-chief." Id. at 430 n.15, 753 S.E.2d at 409 n.15 (emphasis
added) (quoting United States v. White, 611 F.2d 531, 536 (5th Cir. 1980)).



testimony and the testimony of family members who witnessed Appellants' abuse of
Victim. The State presented this testimony during its case-in-chief.

Further, in Hepburn, the evidence indicated the victim's fatal injuries occurred
within mere hours before she was taken to a hospital and diagnosed with a subdural
hematoma and retinal hemorrhaging, and "[e]very State witness placed Appellant
asleep at the time the victim sustained the fatal injuries." Id. at 419-21, 440, 753
S.E.2d at 40304, 415.'° In stark contrast, the medical testimony in the present case
indicates Victim's death resulted from the cumulative effect of repeated physical
abuse over the last two months of his life. Both Dr. Durso and Dr. Rosa clearly
explained that no one isolated incident, by itself, killed Victim.

Moreover, the Hepburn court stressed, "the victim appeared to be acting
normally until after Appellant put the victim to sleep and went to sleep herself" and
there was "no evidence that Appellant herself was aware of the victim's injuries."
406 S.C. at 442, 753 S.E.2d at 415-16. But here, the evidence indicates Victim's
deteriorating condition should have been obvious to both Mother and Father during
the last two weeks of his life. In sum, we conclude Appellants' reliance on Hepburn
is misplaced.

Based on the foregoing, we find the State's evidence "sufficient to allow a
reasonable juror to find [Appellants] guilty [of HCA] beyond a reasonable doubt."
Pearson, 415 S.C. at 473, 783 S.E.2d at 807 (quoting Bennert, 415 S.C. at 237, 781
S.E.2d at 354). Therefore, we affirm the denial of Appellants' respective directed
verdict motions on the HCA charge.

B. Unlawful Conduct

The respective unlawful conduct indictments allege, "on or between April 18,
2009 to July 1, 2013," Appellants placed Victim "at unreasonable risk of harm
affecting [Victim's] life, physical or mental health, or safety; or did unlawfully or
maliciously cause or cause to be done bodily harm to [Victim] so that the life or
health of [Victim] was endangered or was likely to be endangered." In other words,
the State charged Appellants with neglecting or abusing Victim on at least one
occasion during the entire span of his short life.

Section 63-5-70(A) of the South Carolina Code (2010) defines unlawful
conduct toward a child in the following manner:

' The victim died a few days later. 406 S.C. at 418, 753 S.E.2d at 403.

15
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It is unlawful for a person who has charge or custody of a
child, or who is the parent or guardian of a child, or who
is responsible for the welfare of a child as defined in
Section 63-7-20 to:

(1) place the child at unreasonable risk of harm
affecting the child's life, physical or mental
health, or safety;

(2) do or cause to be done unlawfully or maliciously
any bodily harm to the child so that the life or
health of the child is endangered or likely to be
endangered; or

(3) wil[l]fully abandon the child.
(emphasis added).

The evidence supporting the HCA indictments also supports the indictments
for unlawful conduct. Appellants' complicity in Victim's beatings during the last
two months of his life and their failure to seek medical treatment for him during the
last two weeks of his life placed him "at unreasonable risk of harm" affecting not
only his physical and mental health but also his life. § 63-5-70(A)(1).

Additionally, the State presented abundant evidence showing Appellants'
neglect and abuse of Victim prior to the last two months of his life. The testimony
of Dr. Rosa and Dr. McCutcheon indicated that Appellants failed to follow up with
medical professionals' recommendations for Victim's care while he was in their
custody. Further, Mother's sisters recounted numerous instances of Appellants'
abuse of Victim. While Crystal lived with Appellants from April 2012 to October
2012, she witnessed several occasions of Mother or Father hitting Victim. Around
Easter 2013, Maria heard Mother beating Victim and Victim crying. Maria later saw
Victim limping. Natalie also witnessed Mother beating Victim, and on some of these
occasions, Father was present. Natalie took photographs of the resulting bruises to
show to DSS. Moreover, Natalie witnessed both parents depriving Victim of food,
which was consistent with Angela Metze's observation that Victim had lost a
significant amount of weight from the spring of 2012 to the spring of 2013. The
food and liquid deprivation continued through at least the end of May 2013.



These eyewitness accounts constitute compelling direct evidence of
Appellants' neglect and abuse of Victim. The DNA evidence found in Appellants'
home was also compelling. Victim's blood was found on the walls of the living
room, hallway, and rear bedroom as well as on a white metal pipe that also had
Father's blood on it.

We find the foregoing evidence more than sufficient to show Appellants
neglected Victim's needs, placing him "at unreasonable risk of harm" affecting his
health, and maliciously inflicted "bodily harm" on Victim so that his health and life
were "endangered." § 63-5-70(A)(1) & (2). Therefore, we affirm the denial of
Appellants' directed verdict motions on the unlawful conduct charges.

II.  Photographs

Appellants argue that certain photographs of Victim should have been
excluded from evidence pursuant to Rule 403, SCRE, because any probative value
the photographs may have had was substantially outweighed by the danger of unfair
prejudice. We disagree.

Rule 403 states, in pertinent part, "Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair
prejudice . . .." "Relevant evidence' means evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence." Rule 401,
SCRE. "Unfair prejudice means an undue tendency to suggest a decision on an
improper basis." State v. Lyles, 379 S.C. 328, 338, 665 S.E.2d 201, 206 (Ct. App.
2008) (quoting State v. Gilchrist, 329 S.C. 621, 627, 496 S.E.2d 424, 427 (Ct. App.
1998)). "Unfair prejudice does not mean the damage to a defendant's case that
results from the legitimate probative force of the evidence . . .." State v. Gray, 408
S.C. 601, 616, 759 S.E.2d 160, 168 (Ct. App. 2014) (quoting Gilchrist, 329 S.C. at
630, 496 S.E.2d at 429).

"When juxtaposing the prejudicial effect against the probative value, the
determination must be based on the entire record and will turn on the facts of each
case." Lyles, 379 S.C. at 338, 665 S.E.2d at 206.

A trial [court's] decision regarding the comparative
probative value and prejudicial effect of evidence should
be reversed only in exceptional circumstances. [This
court] review[s] a trial court's decision regarding Rule

17
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403[, SCRE,] pursuant to the abuse of discretion standard
and [is] obligated to give great deference to the trial court's
judgment.

Collins, 409 S.C. at 534, 763 S.E.2d at 28 (citation omitted) (quoting Adams, 354
S.C. at 378, 580 S.E.2d at 794).

In Collins, our supreme court held that this court "should not have invaded the
trial court's discretion in admitting" pre-autopsy photographs of a dog-mauling
victim "based on its emotional reaction to the subject matter presented." Id. at 528,
535,763 S.E.2d at 24, 28. The court noted this evidence was "highly probative" and
"material in establishing the elements of the offenses charged." Id. at 535, 763
S.E.2d at 28. The court explained,

Courts must often grapple with disturbing and unpleasant
cases, but that does not justify preventing essential
evidence from being considered by the jury, which is
charged with the solemn duty of acting as the fact-finder.
As one court has astutely observed, it is the duty of courts
and juries to examine the evidence in even the most
unpleasant of circumstances:

Courts and juries cannot be too squeamish
about looking at unpleasant things, objects,
or circumstances in proceedings to enforce
the law and especially if truth is on trial. The
mere fact that an item of evidence is
gruesome or revolting, if it sheds light on,
strengthens or gives character to other
evidence sustaining the issues in the case,
should not exclude it.

Id. (emphasis added) (quoting Nichols v. State, 100 So.2d 750, 756 (Ala. 1958)).

In the present case, the challenged photographs show Victim (1) as he was
found at the crime scene on the day of his death and (2) during Dr. Durso's autopsy.
However, the truly shocking autopsy photographs challenged by Appellants were
recognized as such by the trial court and excluded from evidence. Most of these
photographs were cited by Mother as "depicting [Victim's] body sliced into parts"



and cited by Father as "depict[ing] Victim's body being cut into pieces."!! Again,
these photographs were excluded from evidence.

Those autopsy photographs admitted into evidence over the objections of
defense counsel showed deep lacerations on the inside of Victim's lower lip and
bruising on Victim's shoulder, torso, back, buttocks, and legs.!”> These photographs,
while graphic, were necessary to help the jury fully understand Dr. Durso's testimony
regarding the nature of Victim's injuries resulting in his death. See Gray, 408 S.C.
at 610, 759 S.E.2d at 165 ("The evaluation of probative value cannot be made in the
abstract, but should be made in the practical context of the issues at stake in the trial
of each case."); cf. State v. Holder, 382 S.C. 278, 290, 676 S.E.2d 690, 697 (2009)
("We find the photographs clearly demonstrate the extent and nature of the injuries
in a way that would not be as easily understood based on the testimony alone.").'?
Further, Dr. Durso explained during her proffered testimony that State's Exhibit 230
was necessary to illustrate the soft tissue swelling in one of Victim's knees when
contrasted with his other knee. Likewise, the photographs of Victim as he was found
at the crime scene helped the jury to understand the nature and extent of Victim's
injuries as well as his condition near death. Moreover, the photographs were highly
probative of Appellants' awareness of Victim's injuries.

"' Neither Mother's nor Father's characterization of these photographs is accurate.
The photographs actually show several long incisions made by Dr. Durso down
Victim's back and the backs of his legs to allow her to determine the extent of soft
tissue hemorrhaging. The exposed hemorrhaging is what makes these photographs
shocking.

'> Mother complains about two photographs in which Victim's genitals were
exposed. However, one of these photographs, State's Exhibit 226, was not admitted
into evidence—during Dr. Durso's proffered testimony, she confirmed the trial
court's recollection that there was another photograph of the same injuries, without
a view of Victim's genitals, already in evidence. The other photograph, State's
Exhibit 230, was cropped so that the copy presented to the jury did not show Victim's
genitals.

1* See also Holder, 382 S.C. at 291, 676 S.E.2d at 697 ("Although the photographs
were graphic, the facts in this case were graphic, and there is no suggestion that their
admission had an undue tendency to suggest a decision on an improper basis.");
Jarrell, 350 S.C. at 10607, 564 S.E.2d at 371 ("[W]hile some of 'the photograph[s]
are graphic, the facts of the case are very graphic' and the photos helped the jury
understand the pathologist's testimony." (second alteration in original)).
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In sum, the probative value of the admitted photographs was high. Further,
the photographs did not tend "to suggest a decision on an improper basis." Lyles,
379 S.C. at 338, 665 S.E.2d at 206. Therefore, the photographs cannot be
characterized as unfairly prejudicial for purposes of Rule 403. See Gray, 408 S.C.
at 616, 759 S.E.2d at 168 ("Unfair prejudice does not mean the damage to a
defendant's case that results from the legitimate probative force of the evidence . . . ."
(quoting Gilchrist, 329 S.C. at 630, 496 S.E.2d at 429)).'

Based on the foregoing, we affirm the trial court's admission of the challenged
photographs pursuant to Rule 403. See Collins, 409 S.C. at 534, 763 S.E.2d at 28
("A trial [court's] decision regarding the comparative probative value and prejudicial
effect of evidence should be reversed only in exceptional circumstances. [This
court] review[s] a trial court's decision regarding Rule 403[, SCRE, ] pursuant to the
abuse of discretion standard and [is] obligated to give great deference to the trial
court's judgment." (citation omitted) (quoting Adams, 354 S.C. at 378, 580 S.E.2d at
794)).

CONCLUSION

Accordingly, we affirm Appellants' respective convictions for HCA and
unlawful conduct toward a child.

AFFIRMED.

MCDONALD and HILL, JJ., concur.

4 For these same reasons, the photographs do not violate the prohibition set forth in
State v. Middleton, 288 S.C. 21, 24,339 S.E.2d 692, 693 (1986), which Mother cites
in her brief. In Middleton, our supreme court held, "[P]hotographs calculated to
arouse the sympathies and prejudices of the jury are to be excluded if they are
irrelevant or unnecessary to the issues at trial." Id. (emphasis added); see also Gray,
408 S.C. at 610, 759 S.E.2d at 165 ("[P]hotographs calculated to arouse the
sympathy or prejudice of the jury should be excluded if they are . . . not necessary
to substantiate material facts or conditions." (quoting State v. Torres, 390 S.C. 618,
623, 703 S.E.2d 226, 228 (2010))). Here, the photographs were relevant and
necessary.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of General Sessions

The Honorable Robert E. Hood, Circuit Court Judge

Appellate Case No. 2012-001203
General Sessions Case Nos. 2013-GS-40-06520 & 2013-GS-40-06521

The: State of South Carolina,. st tssssssomsmnmaronsarsasmmess Respondent,

Robert Antonio GUINYATA, ......cooeveerieuiiieieeeeee e Appellant.

MEMORANDUM IN SUPPORT OF
APPELLANT’S PETITION FOR REHEARING

Appellant Robert Antonio Guinyard (“Antonio”), through his undersigned
counsel and pursuant to Rule 240(c)(2), SCACR, submits the foliowing Memorandum in
Support of his Petition for Rehearing.

| FACTUAL ANDVPROCEDURAL BACKGROUND

On October 16, 2013, the Richland County Grand Jury issued two indictments
against Antonio. The first indictment charged Antonio with homicide by child abuse
against his minor son (“Victim”) in violation of S.C. Code Ann. § 16-3-85(A)(1) (R. v. 3
p. 1339). The second indictment charged Antonio with unlawful conduct towards a child

against Victim in violation of S.C. Code Ann. § 63-5-70. (R. v. 3 p. 1341). Antonio—

Page 1 of 6
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along with Victim’s mother, Courtney Thompson (“Courtney’), who had been indicted
on the same charges—was tried on May 19-28, 2014, before The Honorable Robert E.
Hood. The jury found both Antonio and Courtney guilty as charged. (R. v. 3 p. 1267, 1.
18 — p. 1268, 1. 21). The trial court sentenced Antonio to life without parole on the charge
of homicide by child abuse and to ten years concurrent on the charge of unlawful conduct
towards a child. (R. v. 3 p. 1282, 1. 24 — p. 1283, 1. 3; R. v. 3 pp. 1345 & 1346). This
appeal followed.

During the briefing period, Respondent’s counsel approached the undersigned
about the possibility of consolidating Antonio’s appeal with Courtney’s appeal (Appellate
Case No. 2012-001198). See E-mail from Amie Clifford to Matthew Gerrald and Robert
Dudek dated June 24, 2015 (attached hereto as Exhibit A). The undersigned responded, in
pertinent part, as follows:

After considering the issue, I cannot agree to consolidate. My client’s

interests are not aligned with Ms. Thompson’s as they both blamed the

other at trial. I also do not wish to share argument time with Ms.

Thompson’s counsel. While it would be convenient for Appellate Defense

to print only one copy of the record, Bob and I agree that such

administrative convenience does not, in our view, outweigh the competing. - -
considerations.

" E-mail from Matthew Gerrald to Amie Clifford and Robert Dudek dated June 30, 2015 at

11:42 AM (attached hereto as Exhibit B). Respondent’s counsel subsequently clarified |
that she was “only requesting consolidation for purposes of the Record on Appeal, not
for briefing or argument” (emphasis in original). E-mail from Amie Clifford to Matthew
Gerrald and Robert Dudek dated June 30, 2015 at 11:47 AM (attached hereto as Exhibit

C). In light of that clarification, the undersigned indicated he would not object to
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Respondent’s request. See E-mail from Matthew Gerrald to Amie Clifford and Robert
Dudek dated June 30, 2015 at 11:51 AM (attached hereto as Exhibit D).

Respondent subsequently filed and served its Motion to Consolidate and
Supplement Designations of Matter to be Included in Record on Appeal (the “Motion to
Consolidate”) on July 1, 2015, in which it “move[d] this Court to consolidate these
appeals . . . for the limited purpose of preparing a single appellate record[.]” Motion to
Consolidate at 1. Respondent further indicated that “[c]onsolidation of these cases for
appeal for the limited purpose of creating and filing a single appellate record . . . will not
prejudice the parties[.]” Id. at 3 (emphasis in original). Finally, Respondent indicated that
it “recognizes that it is not desirable to consolidate the cases for oral argument because
the appellants do not necessarily share the same interests.” 1d. (emphasis added).

On August 19, 2015, this Court entered an Order resolving a number of motions,
including the Motion to Consolidate, which stated: “Respondent’s motion to consolidate
this case with State v. Courtney Thompson (2014-001198) for the purpose of allowing
the compilation of a single record on appeal has been granted.”

Antonio’s appeai and Courtney’s appeal were subsequently set for separafe oral
arguments on March 8, 2017. Hdwever, on March 1, 2017, the Clerk of Court notified the

Ap.aﬂies tflat, “[a]fter careful consideration, the panel would like to consolidate 2014-
001203 State v. Robert Antonio Guinyard and 2014-00198 State v. Courtney S.
Thompson solely for the purpose of oral argument, beginning at 10:40 am in Courtroom
2 on March 8, 2017 (emphasis added). E-mail from Jenny Abbott Kitchings to counsel
and their staff dated March 1, 2017 (attached hereto as Exhibit E). Accordingly, the Court

heard joint oral arguments on March 8, 2017.

Page 3 of 6
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On May 11, 2017, this Court issued a single opinion affirming both Antonio’s and

Courtney’s convictions. State v. Thompson, Op. No. 5485 (S.C. Ct. App. filed May 11,

2017) (Shearouse Adv. Sh. No. 19 at 46). The opinion’s first footnote indicated, without
explanation, that the Court had consolidated Antonio’s appeal with Courtney’s appeal.
Antonio now respectfully petitions the Court for rehearing on the grounds that the
consolidation of his appeal with Courtney’s appeal was prejudicial and that his appeal
should be reconsidered separately from and independently of Courtney’s appeal.
ARGUMENT
In South Carolina, “guilt . . . remains individual and personal . . . [and] is not a
matter of mass application.” State v. Gunn, 313 S.C. 124, 134, 437 S.E.2d 75, 81 (1993)

(ellipses and brackets in original) (quoting Kotteakos v. United States, 328 U.S. 750, 772

(1946)). Thus, where two defendants are tried jointly (as they were in this case), the State
must prove each defendant’s individual guilt, not merely that one of the two defendants

must be guilty. See, e.g., State v. Hepbumn, 406 S.C. 416, 440, 753 S.E.2d 402, 415

(2013) (reversing a conviction for homicide by child abuse because “the only inference

“that c[ould] be drawn from the State’s case is that one of the two co-defendants inflicted

fhe victim’s injuries, but not that Appellant harméd ﬂle‘jvictim”) (émphasis in original).
Ye;t the Court’s opinion appears to repeat Respohden‘t’s mistake of lumping Aﬁtonio and
Courtney together. The opinion contains no fewer than 49 references to the “Appellants™
and, as exemplified by the excerpts quoted below (which are not exhaustive), it fails to
distinguish between Antonio and Courtney in many of its recitations of the evidence and

many of its key conclusions.
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“Here, the evidence and all reasonable inferences, viewed in the
light most favorable to the State, show (1) Appellants’ custody of
Victim and their failure to seek medical treatment for him during
the last two weeks of his life, when it was obvious he needed
treatment, caused Victim’s death and (2) his death occurred under
circumstances manifesting [4ppellants’] extreme indifference to
human life.” Shearouse Adv. Sh. No. 19 at 56 (citations and
quotation marks omitted) (emphasis added) (brackets in original).

“Further, given the severity of Victim’s symptoms and the history
of Appellants’ animosity toward Victim, a juror could reasonably
infer that Appellants’ failure to seek medical treatment for Victim
was more than mere neglect but rather a deliberate choice, i.e., a
deliberate act.” Id. at 57 (citations and quotation marks omitted)
(emphasis added).

“The record also includes evidence of Appellants inflicting, or
allowing the infliction of, physical harm on Victim resulting in his
death as well as additional evidence of Appellants’ extreme
indifference.” Id. (emphasis added).

“[T]he State’s predominant focus in the present appeal has been on
the medical testimony and the testimony of family members who
witnessed Appellants’ abuse of Victim.” Id. at 59-60 (emphasis
added).

“Based on the foregoing, we find the State’s evidence sufficient to
allow a reasonable juror to find [dppellants] guilty [of HCA]
beyond a reasonable doubt.” Id. at 60 (citations and quotation
marks omitted) (emphasis added) (brackets in original).

“The evidence supporting the HCA indictments also supports the

-indictments for unlawful conduct. Appellants’ complicity in
Victim’s beatings during the last two months of his life and their
failure to seek medical treatment for him during the last two weeks
of his life placed him at unreasonable risk of harm affecting not
only his physical and mental health but also his life.” Id. at 61
(citations and quotation marks omitted) (emphasis added).

“We find the foregoing evidence more than sufficient to show
Appellants neglected Victim’s needs, placing him at unreasonable
risk of harm affecting his health, and maliciously inflicted bodily
harm on Victim so that his health and life were endangered.” Id. at
62 (citations and quotation marks omitted) (emphasis added).

Page 5 of 6
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The possibility that his fate would become intertwined with Courtney’s was
precisely the reason Antonio opposed consolidation of Appellants’ appeals for any reason
other than the limited purpose of preparing a single appellate record. Even Respondent
acknowledged that it was not desirable to consolidate the cases for any other purpose
“because the appellants do not necessarily share the same interests.” Motion to
Consolidate at 3. It appears those concerns may have been prescient.

CONCLUSION

The key question presented in this case is not whether the State presented
sufficient evidence that one of the “Appellants” is guilty of the charged crimes, but
whether it presented sufficient evidence that Antonio is guilty. By consolidating the
Appellants’ appeals and blurring crucial distinctions between Antonio and Courtney, the
Court has not adequately addressed that question. Accbrdingly, and for the reésons stated
herein, Antonio submits that consolidation of his appeal with Courtney’s appeal was
prejudicial to him and respectfully requests that the Court reconsider this matter

independently and solely on its own merits.

W d. g8—

Matthew G. Gerrald
Barnes, Alford, Stork & Johnson, LLP
- 1613 Main Street (29201) :
Post Office Box 8448
Columbia, SC 29202
(803) 799-1111

Robert M. Dudek

S.C. Commission on Indigent Defense
1330 Lady Street, Suite 401 (29201)
Post Office Box 11589

Columbia, SC 29211

(803) 734-1330

Attorneys for Appellant
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Matthew G. Gerrald

From: Clifford, Amie <aclifford@cpc.sc.gov>
Sent: Wednesday, June 24, 2015 11:37 AM

To: Matthew G. Gerrald; rdudek@sccid.sc.gov
Subject: State v. Robert Guinyard

Matthew and Rob,

Just wanted to let you know that | am going to ask for a 5-day extension to finish the brief (it is due
tomorrow). ‘

What do you think about consolidating the appeals of your client and Courtney Thompson? Since
both are challenging the denial of a directed verdict motion and an evidentiary issue, most of the
appellate record is coming in in both cases. It just seems to make sense to only print it once
(Appellate Defense doesn’t need to spend money to print it twice and I'm sure the Court would
appreciate the consolidation so that 1 panel can get both cases), but include what is all 3
DOMs. Unless you have some strong objection, | will file a motion when | file the brief next week.

Thanks,

Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766

aclifford@cpc.sc.gov

EXHIBIT
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Matthew G. Gerrald

From: Matthew G. Gerrald

Sent: Tuesday, June 30, 2015 11:42 AM
To: Clifford, Amie

Cc: rdudek@sccid.sc.gov

Subject: RE: State v. Robert Guinyard
Amie:

I apologize for my delay in responding about the consolidation question. I was out of the office most of last week. After
considering the issue, I cannot agree to consolidate. My client's interests are not aligned with Ms. Thompson's as they
both blamed the other at trial. I also do not wish to share argument time with Ms. Thompson's counsel. While it would be
convenient for Appellate Defense to print only one copy of the record, Bob and I agree that such administrative
convenience does not, in our view, outweigh the competing considerations.

Thanks,
Matt

From: Clifford, Amie [aclifford@cpc.sc.gov]
Sent: Wednesday, June 24, 2015 11:36 AM
To: Matthew G. Gerrald; rdudek@sccid.sc.gov
Subject: State v. Robert Guinyard

Matthew and Rob,

Just wanted to let you know that | am going to ask for a 5-day extension to finish the brief (it is due
tomorrow).

What do you think about consolidating the appeals of your client and Courtney Thompson? Since
both are challenging the denial of a directed verdict motion and an evidentiary issue, most of the
appellate record is coming in in both cases. It just seems to make sense to only print it once
(Appellate Defense doesn’t need to spend money to print it twice and I'm sure the Court would
appreciate the consolidation so that 1 panel can get both cases), but include what is all 3
DOMSs. Unless you have some strong objection, | will file a motion when | file the brief next week.

Thanks,

Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766 EXHIBIT

aclifford@cpc.sc.qov
: B
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Matthew G. Gerrald

From: Clifford, Amie <aclifford@cpc.sc.gov>
Sent: Tuesday, June 30, 2015 11:47 AM

To: Matthew G. Gerrald

Cc: rdudek@sccid.sc.gov

Subject: RE: State v. Robert Guinyard

Matthew and Bob,

The motion to consolidate | am filing today is only requesting consolidation for purposes of the
Record on Appeal, not for briefing or argument. It does not make sense to prepare all the required
copies of two almost identical records (waste of money and a waste of the Court's resources to have
to review and be familiar with 2 records) and the evidence to be transported needs to be shared
between the two cases.

Obviously, you guys can oppose the motion, but in its limited form | do not understand — based on
your comments below — why you would.

Thanks,
Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street -

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766

aclifford@cpc.sc.qov

From: Matthew G. Gerrald [mailto:Matt@basjlaw.com]
Sent: Tuesday, June 30, 2015 11:42 AM
To: Clifford, Amie '

Cc: rdudek@sccid.sc.gov
Subject: RE: State v. Robert Guinyard

Amie:

I apologize for my delay in responding about the consolidation question. I was out of the office most of last week. After
considering the issue, I cannot agree to consolidate. My client's interests are not aligned with Ms. Thompson's as they
both blamed the other at trial. I also do not wish to share argument time with Ms. Thompson's counsel. While it would be
convenient for Appellate Defense to print only one copy of the record, Bob and I agree that such administrative
convenience does not, in our view, outweigh the competing considerations.

Thanks,
Matt

EXHIBIT
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From: Clifford, Amie [aclifford@cpc.sc.gov]
Sent: Wednesday, June 24, 2015 11:36 AM
To: Matthew G. Gerrald; rdudek@sccid.sc.gov
Subject: State v. Robert Guinyard

Matthew and Rob,

Just wanted to let you know that | am going to ask for a 5-day extension to finish the brief (it is due
tomorrow).

What do you think about consolidating the appeals of your client and Courtney Thompson? Since
both are challenging the denial of a directed verdict motion and an evidentiary issue, most of the
appellate record is coming in in both cases. It just seems to make sense to only print it once
(Appellate Defense doesn’t need to spend money to print it twice and I'm sure the Court would
appreciate the consolidation so that 1 panel can get both cases), but include what is all 3
DOMs. Unless you have some strong objection, | will file a motion when | file the brief next week.

Thanks,

Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766

aclifford@cpc.sc.qgov
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Matthew G. Gerrald

From: Matthew G. Gerrald

Sent: Tuesday, June 30, 2015 11:51 AM
To: Clifford, Amie

Cc: rdudek@sccid.sc.gov

Subject: RE: State v. Robert Guinyard
Amie:

1 did not understand that the proposed consolidation was solely for the limited purpose of the record on appeal. If the
cases will not be consolidated for any other purpose (including briefing or argument), then I will not object.

Thanks,
Matt

From: Clifford, Amie [aclifford@cpc.sc.gov]
Sent: Tuesday, June 30, 2015 11:46 AM
To: Matthew G. Gerrald

Cc: rdudek@sccid.sc.gov

Subject: RE: State v. Robert Guinyard

Matthew and Bob,

The motion to consolidate | am filing today is only requesting consolidation for purposes of the
Record on Appeal, not for briefing or argument. It does not make sense to prepare all the required
copies of two almost identical records (waste of money and a waste of the Court's resources to have
to review and be familiar with 2 records) and the evidence to be transported needs to be shared
between the two cases.

Obviously, you guys can oppose the motion, but in |ts limited form | do not understand — based on
your comments below — why you would.

Thanks,
Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766

aclifford@cpc.sc.qov

From' Matthew G Gerrald [ma|lto Matt@basﬂaw com]

Sent: Tuesday, June 30, 2015 11:42 AM EXHIBIT
To: Clifford, Amie

-
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Cc: rdudek@sccid.sc.gov
Subject: RE: State v. Robert Guinyard

Amie:

I apologize for my delay in responding about the consolidation question. I was out of the office most of last week. After
considering the issue, I cannot agree to consolidate. My client's interests are not aligned with Ms. Thompson's as they
both blamed the other at trial. I also do not wish to share argument time with Ms. Thompson's counsel. While it would be
convenient for Appellate Defense to print only one copy of the record, Bob and I agree that such administrative
convenience does not, in our view, outweigh the competing considerations.

Thanks,
Matt

From: Clifford, Amie [aclifford@cpc.sc.gov]
Sent: Wednesday, June 24, 2015 11:36 AM
To: Matthew G. Gerrald; rdudek@sccid.sc.gov
Subject: State v. Robert Guinyard

Matthew and Rob,

Just wanted to let you know that | am going to ask for a 5-day extension to finish the brief (it is due
tomorrow).

What do you think about consolidating the appeals of your client and Courtney Thompson? Since
both are challenging the denial of a directed verdict motion and an evidentiary issue, most of the
appellate record is coming in in both cases. It just seems to make sense to only print it once
(Appellate Defense doesn’t need to spend money to print it twice and I'm sure the Court would
appreciate the consolidation so that 1 panel can get both cases), but include what is all 3
DOMs. Unless you have some strong objection, | will file a motion when [ file the brief next week.

Thanks,

Amie

Amie L. Clifford

Education Coordinator

South Carolina Commission on Prosecution Coordination
Wade Hampton Building, Suite B-03

1200 Senate Street

Post Office Box 11561

Columbia, South Carolina 29211-1561

(803) 832-8275

FAX: (803) 343-0766

aclifford@cpc.sc.gov
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Matthew G. Gerrald

From: Kitchings, Jenny <jkitchings@sccourts.org>

Sent: Wednesday, March 01, 2017 8:39 AM

To: Matthew G. Gerrald; mitziwilliamslaw@outlook.com; aclifford@cpc.sc.gov

Cc: Renee Downs; mitzi4448@hotmail.com; cliff4law@yahoo.com; dspencer@scag.gov;
Robert M. Dudek

Subject: 2014-001203 State v. Guinyard and 2014-001198 State v. Thompson

Dear Counsel:

Good morning! After careful consideration, the panel would like to consolidate 2014-001203 State v. Robert
Antonio Guinyard and 2014-001198 State v. Courtney S. Thompson solely for the purpose of oral argument,
beginning at 10:40 am in Courtroom 2 on March 8, 2017. The time limits will be amended as follows:

Appellant Guinyard 10 minutes
Appellant Thompson 10 minutes
The State 15 minutes

Appellant Guinyard in reply 5 minutes
Appellant Thompson in reply 5 minutes

Please respond to this email to confirm receipt. Thank you.

Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Ph: (803) 734-1891

Fax: (803) 734-1839
ikitchings@sccourts.org

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of General Sessions

The Honorable Robert E. Hood, Circuit Court Judge

Appellate Case No. 2012-001203
General Sessions Case Nos. 2013-GS-40-06520 & 2013-GS-40-06521

The State of South Caroling,..........ccuevueeeeieieierereee et se e Respondent,

Robert Antonio GUINYATA, ........ccveeeeiirieeeeieeiieree et sabeeaeen Appellant.

PROOF OF SERVICE

I, the undersigned, do hereby state that I have on June 9, 2017, served copies of
APPELLANT’S PETITION FOR REHEARING and MEMORANDUM IN
SUPPORT OF APPELLANT’S PETITION FOR REHEARING upon all other
parties, through-their attorney(s) of record, by depositing copies of the documents in the
United States Mail, first class, sufficient postage prepaid, with the return address(es)
clearly noted, addressed as follows: :

Amie L. Clifford, Esquire

Special Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211 M/Q,Q) W

B Downs
s Alford, Stork & Johnson, LLP
1613 Main Street (29201)
Post Office Box 8448
Columbia, SC 29202
(803) 799-1111




The South Carolina Court of Appeals

The State, Respondent,

V.

Courtney Shante Thompson, Appellant,
AND

The State, Respondent,

V.

Robert Antonio Guinyard, Appellant.

Appellate Case No. 2014-001198

ORDER

Appellant Courtney Shante Thompson and Appellant Robert Antonio
Guinyard have filed their respective petitions for rehearing. After careful
consideration of these petitions, the Court is unable to discover any material fact or
principle of law that has been either overlooked or disregarded, and hence, there is
no basis for granting a rehearing. Accordingly, both petitions are denied.




S

Columbia, South Carolina

cc: . . o )
Alan McCrory Wilson, Esquire (/QQ
Robert Michael Dudek, EsquirgAph

Mitzi Campbell Williams, Esquire

David A. Spencer, Esquire

Amie L. Clifford, Esquire

Daniel Edward Johnson, Esquire

Matthew G. Gerrald, Esquire

The Honorable Robert E. Hood



