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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179
Robert Deciero, a resident of Long Bay ) -
Estates Subdivision, Myrtle Beach, ) ENIT
South Carolina, ) o e
: ) Order of Dismissal e <
' Plaintiff, ) (Rule 12(b)(6). S.C.R.C.P.) sz P
vs. ) I
) o
Horry County, State of South Carolina, )
' )
Defendant. )
)
HEARING DATE: June 1, 2016
PRESIDING JUDGE: Benjamin H. Culbertson
PLAINTIFF’S ATTORNEY: Thomas C. Brittain
DEFENDANT’S ATTORNEY: Elise F. Crosby
COURT REPORTER: . Grace Hurley

This matter comes before the court upon motion of the defendant for dismissal of Plaintiff’s
Complaint under Rule 12(b)(6), South Carolina Rules of Civil Procedure.
In support of its motion, Defendant argues Plaintiff fails to allege facts sufficient to constitute

a cause of action and lacks standing,.

- Findings of Fact and Conclusions of law

~ Plaintiff’s Complaint fails to allege facts sufficient to constitute a cause of action. Under
Rule 12(b)(6), SCRCP, a Complaint will be dismissed if it fails “to state facts sufficient to constitute
a cause of action.” Carnival Corp. v. Historic Ansonborough Ass'n,407S.C. 67,753 S.E.2d 846 (S.C.
2014.) In considering a motion to dismiss under Rule 12(b)(6), a court must base its ruling solely on
the allegations set forth in the complaint. /d., citing Doe v. Marion, 373 S.C. 390 (2007).

Under Rule 8(a), SCRCP, a civil pleading stating a claim for relief “shall contain (1) a short




~and plain statement of the grounds including facts and statutes, upon which the court’s jurisdiction
depends,...(2) a short and plain statement of the facts showing the pleader is entitled to relief, and (3)
a prayer or demand for judgment for the relief to which he deems himself entitled.” The plaintiff
alleges “every home in Long Bay Subdivision is currently zoned as a SF6 residential district and, as
such, is to be comprised of single family and duplex family dwellings.” He further cites Section 431
of the Horry County Zoning Ordinanée: “Family: An individual, or two or more persons related by
blood, marriage, or adoption, living together as a single household unit, or a group of not mbre than
five persons not related by blood, marriage, or adoption, living together as a single household unit,”
and Section 1300, an enforcement provision. There is no short and plain statement of the grounds or
the facts showing Plaintiff is entitled to relief. Thére are no causes of action. Finally, there is .no
prayer for relief. The Complaint’s deﬁciencies under Rule 8(a) entitle the defendant to relief under
Rule 12(b)(6).

Furthermore, I conclude as a matter of law the zoning ordinance upon which the plaintiff
relies restricts construction in Long Bay Estates to singl;a-family homes or duplex dwellings, neither
of which restricts short-term rental or thé number of occupants. |

Lastly, if his Complaint were .interpreted to seek relief from a public zoning authority for
hérm as alleged in his Complaint, Plaintiff lacks standing. For a plaintiff to possess standing he must
have suffered an injury-in-fact which is a concrete, particularized, and actuai or imminent invasion of
a legally protected interest. Carnival Corporation, citing Sea Pines Ass'n for the Prot. of Wildlife v.
S.C. Dep't of Natural Res., 345 S.C. 594 (2001). In order for an injury to be particularized, it must
affect the plaintiff in a personal way. Carnival at 851, Lujan v. Defenders of Wildlife, 504 U.S. 555

(1992). “§6-29-950°s requirement that a private party seeking to enjoin a zoning violation must be
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specially damaged incorporates the particularized injury requirement of general standing doctrine as
a requirement.” Carnival at 852. The Complaint alleges no injuries particular to the plaintiff. I find
as a matter of law the plaintiff fails to allege a particulariz;ad injury and therefore fails to establish
standing.

In light of the Court’s findings and conclusions, no matters outside the pleadings presented to
the court were considered. Therefore, as a result of this ruling, the Defendant’s Motion for Summary
Judgment is moot.

NOW, THEREFORE, it is hereby

ORDERED, that the plaintiff's Complaint is DISMISSED under Rule 12(b)(6), SCRCP; itis
further ’

ORDERED, that the defendant's Motion for Summary Judgment is MOOT.

Benjamin H. Culbertson
Presiding Judge

AND IT SO ORDERED.

Conway, South Carolina
June 22, 2016

Y



STATE OF SOUTH CAROLINA

COUNTY OF HORRY

IN THE COURT OF COMMON PLEAS

FORM 4

JUDGMENT IN A CIVIL CASE
CASENO. 2015-CP-26-8179

Robert Deciero

Horry County, State of South Carolina

PLAINTIFF(S)

DEFENDANT(S)

Submitted by: Benjamin H. Culbertson, Presiding Judge

Attorney for : [ ] Plaintift [ ] Defendant
or
[ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. This action came before the court for a trial by jury. The issues
' have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court,
The issues have been tried or heard and a decision rendered. [ ] See Page 2 for adﬂ']ignal information.

[1  ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rule 41(&), =
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [] Other ,..u e

] ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [] BanLruptcy,
[C1 Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; [ ] Other

lj DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPL[&BLE BQA): =
[1 Affirmed; [ Reversed; [_] Remanded; [] Other
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NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, *RIBUNAL. OR
ADMINISTRATIVE AGENCY- OF THE ClRCUlT COURT RUL(NG IN THIS APPEAL

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) Xl statement of Judgment

by the Coun

Plaintiff's Motion to Reconsider Order of Dismissal is DENIED.
{This motion is decided without oral arguments.)

ORDER INFORMATION

This order BX]'ends [] does not end the case.

Additional Information for the Clerk :

: INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)
N/A N/A $ N/A

If applicable, describe the praperty, including tax map information and address, referenced in the order:

The judgnient information above has been provided by the submitting party. Disputes concerning the amounts conlained in this
form may be addressed by way of motion pursuant ta the SC Rules of Civil Prscedure, Amounts ta be computed such as interest
or additional taxable costs nol available at the time the form and final-order are submitied to the judge may be provided 1o the
clesk. Note: Title abstractors and researchers should refer to the officiul court order for judgment details.

-
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2148 Sept. 16, 2016

Benjamin H. Cutbertson, Circuit Court Judge

SCRCP Form 4C (03/2013)

Judge Code Date
Do Page 1




For Clerk of Court Office Use Only

and a copy mailed first class or

This judgment was entered on the day of ,20

placed in the appropriate attorney’s box on this day of ,20 _to attorneys of record or

to parties (when appearing pro se) as follows:

Thomas C. Brittain : Elise F. Crosby

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT

Court Reporter: None

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Page 2
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COUNTY OF HORRY

Robert DeCiero, a resident of Long Bay Estates

‘STATE OF SOUTH CAROLINA

Subdivision, Myrtle Beacll, South Carolina,

VS.

Plaintiff(s)

Horry County, State of South Carolina,

Address: 4614 Oleander Drive
Miyrtle Beach, SC 29577

Defendant(s)
Submitted By: Thomas C. Brittain, Esq. :

)
) IN THE COURT OF COMMON PLEAS
)
) CIVIL ACTION COVERSHEET
)
s <d-§)79
)
)
)
SC Bar #: 00893
Telephone #: 843.449.8562
Fax #: 843.497.6124
Other: ' ’
E-mail: tommyb@brittainlawfirm.com

NOTE: The coversheet and information contained herein ncither replaces nor supplements'the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this covershect must be served on the defendant(s) along with the Summons and Complaint.

oooooo OxOO
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Submitting Party Signature:

JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolutron Rules.
" This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute ResolutlonRules

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete

This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)

Contracts
Constructions (100)
Debt Collection (110)
Employment (120) -
General (130)

Breach of Contract (140)
Other (199)

Inmate Petitions
PCR (500)
Mandamus (520)
Habeas Corpus (530)
Other (599)

Torts - Professional Malpractice

0

Dental Malpractice (200)

[0  Legat Malpractice (210)
[0  Medical Malpractice (220)
Previous Notice of Intent Case #

20___ -

NI -

[0 Notice/ Fite Med Mal (230)
O Other (299)

ooooooao

Administrative Law/Relief

Reinstate Drv. License (800)
Judicial Review (310)

Relief (820)

Permanent Injunction (830)
Forfeiture-Petition (840)
Forfeiture—Consent Order (850)
Other (899)

Special/Complex /Other

Environmentat (600)
Automobile Arb. (610)

Medical (620)
Other (699)

O

O
[
0
O

Pharmaceuticals (630)
Unfair Trade Practices (640)

Out-of State Depositions (650)

Motion to Quash Subpoena in
an Out-of-County Actjon (660,
. Sexual Predator.

" Torts — Personal Injury
Assault/Slander/Libel (300)
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)

Other (399)

Oooosooog

Judgments/Scttlements
Death Settlement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720)
Minor Settlement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured

Settlement Payment Rights

Application (760)
Confession of Judgment (770)

[ Petition for Workers
Compensation Settlement
Approval (780)

] Other (799)

Oooooooo

Date:

O

oooooao

5

0 Ooooooooon

1802

CJ!

ot il

X] NON-JURY TRIAL demanded in complaint, ™ o

= Real Property
Chim& Dea/’ery (40@)

Co@;mnauqm(m)
Foreclosure (420)

Mechanic’s Lien (430)
Partition (440)
Possession (450)

Building Code Violation (460)
Other (499) Zoning Violation

Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)
Probate Court (940)
SCDOT (950)
Worker’s Comp (960)
Zoning Board (970)
Public Service Comm. (990)

Employment Security Comm (991)

Other (999)

November 13, 2015

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (10/2014)

8
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FOR MANDATED ADR COUNTIES ONLY

Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

L.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210% day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

-a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;
e. Contempt.of Court proceedings;
f. F offeiture proceedings brought by governmental entities;
g. Mortgage fOreclésures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. '

In cases not subject to ADR, the Chief Judge for Administrative Purpbses, upon the motion of the court or
of any party, may order a case to mediation. j

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions,

SCCA /234 (10/2014) ~ Page2of?2



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

Robert DeCiero, a resident of Long Bay
Estates Subdivision, Myrtle Beach, South

C/A No.: l5 - C P"sz(@’gl7q

)
) FIFTEENTH JUDICIAL CIRCUIT:
)
)
)

Carolina,
Plaintiff, ) Cr e
) 4 2
v. ) SUMMORNS: %5 &
) (Non-Jury Tnal Demanded’ T
Horry County, State of South Carolina, ) — f:—__- W
) a2 = =
Defendant. ) % ’;", — _:({
TO: THE DEFENDANT ABOVE NAMED: ’,é =

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action
a copy of which is herewith served upon you, and to serve a copy of your Answer to the said
Complaint on the Plaintiff’s attorney, Thomas C. Brittain, at The B{iﬁain Law Firm, P.A., 4614
Oleander Drive, Myrtle Beach, South Carolina 29577, within th.lrty (30) days after the service
hereof, exclusive of the date of such service and if you fail to answer the Complaint within the

time aforesaid, the Plaintiff in this action will apply to the Court for the relief demanded in the

Complalnt

Dated at Myrtle Beach, South Carolina on the ,a‘ day of N \[eﬂ/\ bU/ 2015.

Thomds C. Brittain, Esquire
4614 Oleander Drive

Myrtle Beach, SC 29577
(843) 449.8562

(843) 497.6124 (Fax)
Attorney for Plaintiff

10



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

THAOD AEEE

I B P

)
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
) .
Robert DeCiero, a resident of Long Bay ) C/ANo.: | 5 - C P- 9\ (o ’g | 7 q
Estates Subdivision, Myrtle Beach, South )
Carolina,
Plaintiff, )
) 5
V. ) COMPLAINT~ o
) (Non-Jury Trial Demanaed) =)
Horry County, State of South Carolina, ) =
) 5
Defendant. ) oz 3
-
NOW COMES the Plaintiff, by and through his under31gned attorney, Thoma: "C;;Bnﬁtam
&

hereby complaining of the Defendant, would allege and show unto this Court as follows:

1. | That Plaintiff, Robert DeCiero, a resident of Long Bay Estates Subdivision, Myrtle

Beach, South Carolina (hereinafter referred to as “Plaintiff”) is a long—tnne citizen and resident of
- the State of South Carolina, County of Horry.

2. } That Defendant Horry County, State of South Carolina (hereinafter referred to as
‘cDefendgnt”) 'is a governmental entity, operated as a political subdivision of the State of South
Carolina, with its principal place of business in Horry County.

3._ That Long Bay Estateé Subdivision, a once sleepy little neighborhood, is tucked

raway close to the ocean between the King’s Highway and the Atlantic.

4. That it contains many retirees and wonderful family groups.

5. During its creation as a subdivision over fifty years ago residential restrictions were -

placed on the subdivision and, for many years now, the viability of those restrictive covenants has
been litigated and has been resolved in the favor of the legitimacy and validity of those covenants.
6. That Defendant is a body politic of long, great standing in South Carolina famously

known as the Independent Republic of Horry operating under a council-manager form of

C/A No.: 15-CP-26- . Page 1



government that each and every council member is duly elected and functions under the

constitution of the State of South Carolina.
N

7. That throughout the years and with increasing impact on the neighborhood setting
of Long Bay Estates new property owners have constructed larger homes and began to rent on a
weekly basis to large numbers of individuals, thereby creating traffic nightmares, late-night parties,
congestion, excessive noise levels, etc., all detrimental to the peace and quiet of the neighborhood.

8. Upon information and belief, each and every honie in the Ldng Ba}; Subdivision is
currently zoned as a SF6 residential district and, as such, is tb be comprised of single family and
duplex family dwellings. That scores of owners support this Complaint and Plaintiff as their
representative. |

9. Furthermore, that according to Article IV Section 431 of the Horry County Zoning
Ordinéhce, a family is defined as “an individual or two or more persons related by blood, marriage
or adoption living together as a single household unit, or, a group of not more than 5 persons not
related by blood, marriage, or adoption, living together as a single family household unit”. It is
clear that the single family and duplex family homes locatea in Lohg Bay Estates that allre currently
being rented on a weekly basis are renting to large groups of people, many unrelated, certainly in
excess of 5 (some of the homes have 7 bedrooms) that greatly exceed the number of occupants
allowed .by this ordinance. These large grqupé bring with them to this subdivision excessive traffic,
excessive noise and excessive trash all of which is a nuisance to the homeowners in the area and
all of which is to be prevented by the enforcement of the Horry Coﬁnty Zoning Ordinances.

10.  Further, under Article XIII Section 1300 of the Horry County Zoning Ordinance it
clearly states that “The Horry County Council shail fund sufficient personnel to administer and

enforce the provisions of this ordinance. If the Zoning Administrator shall find that any of the

C/A No.: 15-CP-26- Page 2



provisions of this ordinance are being violated, he shall notify in writing the person responsible
for such violations, indicating the nature of the violation and ordering the action necessary to
cdrrect it. He shall order discontinuance of illegal use of land, buildings or structures; removal of
. illegal buildings or structures or of illegal additions, alter alterations, or structural changes,
discontinuance of ahy illegal work being done: or shall take any other action authorized by this
ordinance to ensure compli_ance with or to prevent violation of its provision.”

11.  Furthermore, based on numerous complaints, County personnel have been aware
of the violations of fhese ordinances for quite some time in the Long Bay Estates area.

12.  That on numerous occasiéns the Plaintiff and others have presented to the very fine
and responsible administrative staff of Defendant hard evidence and proof of the violations of

these zoning ordinance provisions and asked for enforcement of the same. These violations

continue unabated. |
13.  Further, this Plaintiff is prepared to show that there have been repeated violations
in the pést."and that they continue on 2 weekly basis at the followingm resideﬁces located within
Long Bay Estates Subdivision: 4903 Southern Exposure, LLC, Black Magic Beach Property, LLC,
. Edward J. Edelen, III,'Gibson Long Bay, LLC, James and Patricia Turek, Long Bay Investments;
LLC, No Egrets, LLC, Reginald Brasington, et al, Timothy and Amy Wilson, Anil Om, et al,
- Danny Perdue, et al, Frank and Sandra Holley, Glenmark Holding Limited Liability Company
d/b/a Glenmark Holding, LLC, Janet Nease, Kevin and Deborah Riddett, Mariposa, LLC, Orders,
éLC, Saleema S. Cobb, Ann B. Engles, Demetrio Katsudas, et al, Geneva Johnston, Heather Hall

Martin Swift, et al, Long Bay Investment Properties, LLC, Merrill E. Gershwin, et al, Paul and

Barbara Lewis and Susan Martin.

C/A No.: 15-CP-26- - 4 Page 3
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14.  Further, that such action includes renting to more than 1 family unit within the terms
of the ordinance, also on a repetitive basis, all in violation of the applicable ordinances.
15.  Further, that this Plaintiff seeks enforcement by the Defendant pursuant to Article

X1 Section 1300 of the zoning ordinance.

WA=
Thonrds C. Brittain, Esq.
THE BRITTAIN LAW FIRM, P.A.
4614 Oleander Dr.
Myrtle Beach, SC 29577
(843) 449-8562 (Telephone)
(843) 449-6148 (Fax)
Attorney for the Plaintiffs

/\) OV Limker [, 2015

- Myrtle Beach, South Carolina

C/A No.: 15-CP-26- | Page 4
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STATE OF SOUTH CAROLINA

) [N THE COURT OF COMMON PLEAS
S ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO.: 2015-CP-26-8179 _, =
) 4 a2z
Robert DeCiero, a resident of Long Bay ) ik c‘_é; =
Estates Subdivision, Myrtle Beach, ) : os o 22
South Carolina, ) TE o om
Plaintiffs, ) ANSWER OF DEFENDANT ':3 - 20
) | 2z = 3
V. ; ié o <
. P o)
Homry County, State of South Carolina, ) S
Defendants. )
)

TO:  THOMAS C. BRITTAIN, ATTORNEY FOR THE PLAINTIFF:

Defendant Horry County, State of South Carolina ("Horry County”), answering the Complaint of
Plaintiffs, states and alleges as follows: '

FOR A FIRST DEFENSE
| (Failure to State a Claim)
1.

The Complaint fails fo state facts sufficient to constitute a cause of action against this
Defendant and should be dismissed, or judgment entered on the pleadings or such additional

material as submitted and allowed. The Complaint states no cause of action recognized in law or
equity, and contains no prayer for relief.

FOR A SECOND DEFENSE
(Qualified General Denial)
2. Each and every allegation of Plaintiff's Complaint not specifically admitted is denied.
3.

Defendant is informed and believes the allegations contained in paragraph one (1) are

true, and demands strict proof thereof. To the extent a response to Plaintiff's subjective description-
“long-time" is required, Defendant denies same.
4.

Defendant ADMITS the allegations of paragraphs two (2), six (6), and ten (10).
5.

Defendant is without sufficient information to ADMIT or DENY the allegations in

paragréphs four (4), five (5), and seven (7), and demands strict proof thereof.
6.

Defendant DENIES the allegations in paragraphs eleven (11), twelve (12), thirteen (13),
and fourteen (14).

~ copy

15



7. Defendant ADMITS the allegations of paragraph three (3) only as to location of Long Bay

Estates. Defendant is without sufficient information to admit or deny Plaintiff's subjective

description of it as “once sleepy” and “little.”

8. Defendant is informed and believes the allegations of paragraph eight (8) are true in part,
that Long Bay Estates is zoned SF6 residential. Defendant is without sufficient information to admit
or deny the remaining allegations and craves reference to the caption for the allegation “scores of
owners support...Plaintiff as their representative” and moves to strike same.

9. Defendant ADMITS the recitation of Article [V, Section 431 of the Zoning Ordinance in
paragraph nine (9), but DENIES the remaining allegations and demands strict proof thereof.

10.  To the extent a response is required to paragraph fifteen (15), Defendant DENIES.

FOR A THIRD DEFENSE
(Public Duty Rule)

11, Each and every allegation or defense set forth hereinabove is incorporated.
12. Plaintiff's claims against Defendant are barred by the public duty rule.

FOR AFOURTH DEFENSE
(Sovereign Immunity)

13.  Each and every allegation or defense set forth hereinabove is incorporated.
14.  To the extent necessary, Defendant asserfs the defense of sovereign immunity as a

complete bar on the Plaintiff's claim. The General Assembly has not waived sovereign immunity

for equitable claims seeking monetary relief.

" FOR A FIFTH DEFENSE
(SCTCA)

15.  Each and every allegation or defense set forth hereinabove is incorporated.
16.  To the extent the Court finds the claim is governed by the South Carolina Tort Claims Act,
the Defendant is entitled to immunity under the Tort Claims Act, S.C. Code §15-78-10, ef. seq.

FOR A SIXTH DEFENSE
(Standing)

17. Each and every allegation or defense set forth hereinabove is incorporated.
18.  Plaintiff does not have standing to bring this action against this defendant.

2
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FOR A SEVENTH DEFENSE
(Failure to Name Necessary Parties)

19. Each and every allegation or defense set forth hereinabove is incorporated.
20. Plaintiff failed to name necessary and indispensible parties he references in the Complaint.

FOR AN EIGHTH DEFENSE
(Waiver)

20. Each and every allegation or defense set forth hereinabove is incorporated.
21. Plaintiff's claim, if such can be determined, is barred by waiver.

FOR A NINTH DEFENSE
(Laches)

22.  Each and every allegation or defense set forth hereinabove is incorporated.
23. Plaintiff’—s’ claim, if such can be determined, is barred by the equitable doctrine of laches.

FOR A TENTH DEFENSE
(Statute of Limitations) .

24. Each and every allegation or defense set forth hereinabove is incorporated.
25. Plaintiffs claim, if such can be detérmined, is barred by the applicable statute of .
limitations. ‘ ’

FOR AN ELEVENTH DEFENSE
(Ripeness / Failure to Exhaust)

26. Each and every allegation or defense set forth hereinabove is incorporated.
27. Plainiff does not have a ripe case or confroversy against the defendant.
28. Plaintiff has failed to exhaust all available administrative remedies.

WHEREFORE, Horry County prays for an Order:
A.  Dismissing Plaintiff's Claim;

B. ‘Awarding the Defendant'its costs and attorney's fees associated with defending this
action; and
C. That this Court inquire into the matters presented herein and issue such Order as it shall

deem just and proper.

17



Respectfully submitted,

Georgetown, South Carolina
Decemberﬂ(z, 2015

Elise F. Crosby S¢ Barj#7077
CROSBY LAW FIRM, IILC

405 Dozier Street

Georgetown, South Carolina 29440

(843) 546-3103
(843) 5450747 (fax)

Attorney for Defendant Horry County
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(There were no exhibits marked during the hearing.)
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DeCiero, et al. v. Horry County, et al. 3

(On the record, June 1, 2016.)
THE COURT: All right. Next I have 2015-CP-26-8179,
thank you, is Robert --
MS. CROSBY: DeCiero, Your Honor.
THE COURT: DeCiero.
MR. BRITTAIN: DeCiero.

THE COURT: I knew I was going to pronounce it wrong,

Robert DeCiero --

MR. BRITTAIN: Robert DeCiero.

THE COURT: versus Horry County. All right. Please give

‘

the court reportér your names and who you represent.
MS. CROSBY: Elise Crosby, Your Honor, on behalf of Horry

County.
MR. BRITTAIN: I’m Tommy Brittain on behalf of Robert

DeCiero.

THE COURT: All right. Ms. Crosby, this is your motion
to dismiss?

MS. CROSBY: Yes, sir, Your Honor.

THE COURT: All right. Let me hear from you.

MS; CROSBY: Thank you, Your Honor. May it please the
Court. This is sort of a dual motion, and I, I‘don't know
that I’'ve ever done it this way before, but it’s a motion to
dismiss under 12(b) (6) and it’s also a summary Jjudgment

motion.

A little bit of, I guess, procedural history, this case
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DeCiero, et al. v. Horry County, et al. ‘ 4

was brought in the end of, end of November.

MR. BRITTAIN: That’s about right.

MS. CROSBY: 2015.

MR. BRITTAIN: Yeah.

MS. CROSBY: It was served. It was answered. In
answeriné the case, the pleadings are clearly in the Court’s
file, I fealized raising the affirmative defenses nothing was

pled. 1It’s my understanding South Carolina is not a notice

_pleading state. There are zero causes of action, and there is

no prayer for relief.. I did answer what I deduced or maybe

helped the Plaintiff come to what his prayer for relief might

~be or what his causes of action might be. I even went so far

as to lookvat the cover sheet that was filed, and it was
identified as a real estate action handwritten zoning
enforcement. So I went with the handwritten zoning
enforcement on the .cover sheet, quite honestly, in trying to.
deduce what exactly the Plaintiff wanted. 1It’s a fairly long

complaint, and it sort of brought to mind Pat Conroy who I

~loved, but he would go on and on for pages before he would

sort of make a plot shift. There is, again, Your Honor, no
cause of agtion. Mr. DeCiero apparently resides, this is
undisputed fact, in Long Bay Estates, a neighborhood in Horry
County, and it is completely undisputed that it is zoned SF6,
which is a single family zoning in Horry County.. It does not

permit mobile homes. It does permit duplexes, churches,
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daycares and the like. A building permit will not issue an
SF6 for anything but a single family home or a duplex. There
is a provision where you can have a mother-in-law apartment or
an appurtenant structure with a separate kitchen, but other

than that it’s single family homes and duplexes. He goes on

- and characterizes it as a sleepy community and so forth, but

he says there is noise, there’s traffic and there’s trash
associated because some of his neighbors rent out their homes,

but he doesn’t even really say some of the neighbors rent out

their homes. I think he, he says, for the Court’s attention,

- page two of the complaint, [as read], “It is clear that the

single family and duplex family homes located in Long Bay
Estates' are currently being rented on a weekly basis,” and he
goes on with the groups of people tha£ they’re being rented
to. Horry County, Your Honor, if it is a zoning enforcement
case, which I do not concede that it is because I don't know

what it . is, but if it is, Horry County does not have a short-

‘term rental ordinance.' The City of Myrtle Beach does, and I

think the affidavits reflect that Mr. DeCiero has been many

times, -actually he’s been I think a couple of times, Mr.

_ Brittain has .been several other times, to talk about this

issue, handing Horry County Zoning Administrator, Janet

Carter, and Arrigo Carotti, the attorney, copies of Myrtle

‘Beach’s ordinance, and as. an officer of the court there are

cities and counties all across the state and other states that

A\
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are facing short-term rental issues with B & B and so forth.
Horry County has specifically ahd expressly determined that
they are not addressing short-term rentals. The last time
they did so was quite some time -ago. It was 2004 and that
material is in here. It’s an attachment, I think, to Janet
Carter’s affidavit at E. It’s minuteé of the infrastructure

and regulation committee meeting, again, Your Honor, from

.2004. Mr. DeCiero was present and there was a motion in that

subcommittee regarding consideration of a short-term rental

prohibition or ordinance addressing it, and the motion died

for a second. It didn’t even make it out of committee. For
whatever reason politically, Horry County Council does not
wish to address short-term rental in this area, and at the

risk of kind of starting at the end, I would direct the

Court’s attention to Exhibit F to the affidavit of Janet

- Carter filed with my memorandum and motion in this case.

Exhibit F is a map.

THE COURT: All right. -

‘MS. CROSBY: 1It’s a two-page map of some ibning‘
designations; It's not the full éounty, but the, the zoning,
the SF6 zoning is sort of the gold or tan color, and on the
sécond page of Exhibit F, Long Bay Estates is down there.

It’s situated, Your Honor, it’s oceanfront neighborhood. 1It’s

next to those campgrounds kind of, I guess, close to the old

air base. 1It’s got zoning for mobile homes across the street.
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It’s down there on Business 17, and if Your Honor could look
at the first page of Exhibit F you’ll see there’s single
family zoning throughout, sort of the south béach, as well as
the rest of the county, and it includes the whole of Garden
Beach City is zoned SF6.

Whether or not those homeowners have chosen to rent oﬁt
their homes to beach renters on a weekly basis, I have no
idea, and no facts have been presented whatsoever by affidavit

or otherwise to show that any houses have been rented to

beachgoers, but I think that everyone in this courtroom

probably realizes that, that houses on Garden City'Béach
sometimes are rented through the process of short-term rental.
Horry County, again, politically has not elected to restrict
homeowners renting their property out. It’'s just -- it’s
simply as a matter of fact not an ordinance.on the books.

So I guess going back to the 12(b) (6) there are no causes
of action. There is no prayer for relief, and Mr. DeCiero
does not have standing to bring, to bring this case. The
reason I argue that is because that’s actually precedent. 1In

the Carnival Corporation Cruise Line case, which is fairly

recently, 2014, Supreme Court took original jurisdiction on
that case, and I’'ve cited it in the memorandum, Your Honor,
was authored by Justice Hearn. It was a unanimous opinion.
She was joined by all of the justices at that time, Pleicones,

Beatty, Toal and Kittredge, and in that case homeowners in
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Ansonborough, the neighborhood in Charleston, were suing the
Carnival Corporation. They cited a host of problems with the
Carnival Cruise Line, pollution, noise, impeding the view,
traffic, terrible problems, and what the Court, what the

Supreme Court said is Mr. or the Ansonborough Historic

Association, none of those homeowners had standing because the

test for standing is a three-part test including
particularized injury and that was a 12(b) (6) motion. That’s
why I'm adding the, I guess the standing argument  to that part
of it. Statute 6-29-950 requires a private party seeking to
enjoin a zoning violation must be specifically especially
damaged, and_the Court, let’s see, injury in fact, was there
an injury in fact, and the Supreme Court in the Carnival case
said there was no injury in fact particular to any of the
individuals that weren’t suffered by anybody in the
neighborhdod or going through the neighborhood, and they
Spegifically cifed noise and trash among many other things.

In this case in the pleadings there is a reference to, because
I really looked hard for what. injuries might be, excessive
traffic, excessive noise and excessive trash. He claims that
this is a nuisance. Again, it wasn’t grought as a nuisance
action. It wasn’t brought as an abatement action. It wasn’t
brought against the other homeowners. Mr. DeCiero is familiar
with how to do that. He has sued the other homeowners. I

think he brought an action against the HOA to enforce their
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ordinances or to add new deed restrictions or something of the
like, which would be completely appropriate.

So the —-- he doesn’t have standing to bring this case.
He’s brought it against the County, which is a little bit
unusual because he’s saying that it’s the County that is
causing him some kind of damage and there’s no ordinance for
the County to enforce, which then brings me to summary
judgment, but I would submit to the Court that this case is
entirely appropriate for dismissal under 12(b) (6) for failure
to state a claim for relief and lack of élaintiff’s standing,
and again, Your Honor, those -- I did brief thé law and the
facts --

THE COURT: All right.

MS. CROSBY: -- for the Court when I filed the motion.

As far as summary judgment, I don't know if we want to
address -- I have not been served with any motion regarding
that, but I guess at some péint yesterday by e~mail I got a
motion that Mr. DeCiero wanted to continue that. I would --

MR. BRITTAIN: Yeah. Let me address that, if I could.
What my practice has always been to have a motion to dismiss
heard, if I prevail then begin the discovery process. These
motions were filed in April, and so we filed a motion
yesterday. You know, 26(f) says if the case isn’t old enough,
there hasn’t been enough discovery, summary'judgment has

become the worst thing that we can do in this courtroom.
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THE COURT: Okay.

MR. BRITTAIN: A lot of the facts --

THE COURT: So this was started when?

MR. BRITTAIN: Huh?

THE COURT: When was this lawsuit filed?

MR. BRITTAIN: Well, the motion to dismiss and a motion
for summary judgment were filed in April of this year.

THE COURT: Okay. All right.

MR. BRITTAIN: But my point is what I was thinking, and I
talked with Ms. Crosby about this, and let me tell you
something, I like her. Sﬁe, she and I go way back. She’s a
gréat lady, wonderful lawyer. There’s ho hard feelings here.
I thought we would hear the motion to dismiss today. If we
prevailed on that, then we would take discovery, do some

depositions. She has sent me some documents. I intend to
take s&me depositions because I think there are issues of fact
here, but, but certainly if the Court’s not going to continue
the summary judgment motion, we can go ahead and hear that
today, too, but I have asked because I don’t beiieve the facts
have been properly corralled for the Court to make a decision
in the case.

THE COURT: All right. . Well, I'll -- let me see.

MS. CROSBY: Your Honor, if I -~

THE COURT: What -- I’'ve got —-

MS. CROSBY: I might address the timeline. We have --

28
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we’ve provided all the discovery responses sought by Mr.
DeCiero. He did request discovery in March, and we provided
it all in April.

MR. BRITTAIN: I need to take several depositions, Your
Honor.

MS. CROSBY: And the --

THE COURT: Well, I mean, did you.file two separate
motions because I only see a motion to dismiss on my roster.

MS. CROSBY: I joined them. The motion is --

THE COURT: They’re all in one motion?

MS. CROSBY: They are. They’re a joint motion.

THE COURT: Okay.

MS. CROSBY: I styled it -- what did I call it?

MR. BRITTAIN: I’ve never seen that happen to be honest

with you.

MS. CROSBY: To dismiss under 12(b) (6) and for summary
judgment under Rule 56.

THE COURT: All right. Well, let’s go ahead and let me,
let me hear his arguments on the motion to dismiss on that.

MR. BRITTAIN: Okay. Your Hohor, here again, a little
background, I’ve been representing various individuals}at‘Long
Bay for 20 years. There has been litigation over this
subdivision in this state and in this county for 20 years, and
what you have there is a neighborhood, old Mr. Burroughs, the

old, old Mr. Burroughs set up the restrictive covenants and
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the development back in the old days, and there’s been a lot
of litigation over people trying to shorten, change the, .the,
the lot lines, put a lot more houses in there, this sort of
thing, that has been ;itigated. It’s circuit Court of Appeals
twice and the Supreme Court once, all of it substantiating the
restrictive covenants that Mr. Burroughs brought.

What we put forth in this case, once all that was
resolved was that your zoning ordinance and this is and Ms.
Crosby figured it out, so the pleading must have been
successful, your zoning ofdinance says you cannot -- only have
two families living in a housé, one or two, which is exactly
what the restrictive covenants at Long Bay say, and whét Mr.
DeCiero says and what Janet Carter admits in her affidavit. is
that hefs been over there numerous times, shown them evidence
of ten or 15 cars at a residence, told them that numerous
families are there, that it’s violating the ordinance, that
they have a duty to enforce their ordinance. We’re not
lookihg to change it to get a short-term rental addition.
That’s what they want me to do, go through the legislative
process and try to change the ordinance. What we’re saying is
your ordinance is being violated on a consistent basis.
They’ve gone down there and built gigantic homes that have
seven and eight bedrooms in them, and they arelconsisténtly
renting them to multi-family units. We’ve told them this,

and, Ms. Crosby -- not, not her, there’s no reason to be
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disingenuous about it. That is what is occurring.

Now, this matter needs to be litigated with facts. Let’s
say for example the Court agreed to dismiss this case today.
We»get nowhere. He’s one resident. I mean, what we need to
do is agree to bind everybody in that subdivision, Ms. Crosby
and I, take some discovery and complete it. It’s a non-jury
matter, didn’t bring it under the jury, and let a judge rule
based on a prebonderance standard as opposed to dismissing it
out of hand with no facts. We’ve given her the infordation we

want. Now, this is a valid question. If the County’s going

to pass an ordinance that says you can have one or two

families in a residence and we have gone and showed them that
they're haviég seven and eight with testimony and photographs,
and Mr. DeCiero‘says that in his affidavit and --

THE COURT: But I ﬁean, and excuse me fof'interrupting -

MR. BRITTAIN: Yeah.

THE COURT: -- is it a violation of the ordinance if I
live there to have my son come visit and bring his family and
have my other son come and bring his family and have my
daughter come and bring her family‘and we spend Christﬁ;s~
together, is that violating the ordinance?

MR. BRITTAIN: That’'s not, but if you renf it out from
Garden City Realty to six families from Pennsylvania over,

over and over where the owner’s not even present, that does

violate it. That’s our position at least.
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THE COURT: All right.

MR. BRITTAIN: And, and we have enough information. 1I’ve
met with the County. Mr. DeCiero’s met with the County.
Don’t get me wrong. I mean, you know, the Court has to do
what it has to do. This is an issue that’s got to be
litigated somewhere. If it’s not litigated with Bob DeCiero,
I mean, if, if we get rid of this case today on some sort of
procedural argument, it just it doesn’t do anybody any good.
Now, we may lose overall, but it looks to me like the way to
do that, and the Supreme Court has said they don’t want
motions to dismiss. They don’t want summary judgments. They
want the Court to have the benefit of the information andvthen

make the decision. 1I’ve been doing this a long time. Every

‘time there’s summary judgment granted anymore against me or

for me,iI go up there and it comes back because the standard
is a scintillé of evidence, and in both of these affidavits
they’re present. There’s a scintilla of evidence that would
give the Court pause in dismissing the case with, with two
affidavits having been filed. So we think we have, and
finally, Ms. Crosby says, “Hey, look it’s a failure to enforce
the zoning ordinance.” That’s exactly right. This is not a
money case. We’re not asking the County to pay us any money.
We’re simply asking the County, and I point out to you this,

this is part of their ordinance. Now, I want to make sure the

Court because I didn’t realize it was this direct, this
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"ordinance in Section 300 provides in part this, [as read],

“The Horry County Council shall find sufficient personnel and
fund them to administer and enforce the provisions of this
ordinance.” So part of this discussion here, it’s hard to
tell whether they’re in there or not, and you know, what we
say is, no, when, when it’s clear that. there are 10 cars in

there one week from Pennsylvania and ten cars in there the

‘next week from Arkansas that you’ve got multi-family dwelling

going on as part of a commercial enterprise.

THE COURT: So why hasn’'t he‘bfought the suit against the
property owner that’s doing the renting?

MR. BRITTAIN: Well, that, that -- we have. We have
brought it against some and we have won against some, but it
gets expensive to bring it against seven or eight property
owners.?’So what we’re asking the County to do is'enforce

their ordinance, which seems to be a fair -- I mean, loock

~let’s say that happened in any other neighborhood and you’re

living there, you’ve been living there, you know, withiyour
neighbor in a duplex down the street and all of a sudden a
four-story house goes up and ybufve got 27 motorcycles out
there duriné bike week, you can’t ask the County to come in
and enforce its zoning ordinance against the, the use of that
property, and the case she cites from the Supreme Court, with
all due réspect to her, and like I said I admire her, admire

her legal thinking, too, but this is wrong. This is -- this
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was a cruise ship. They didn’t have any improper use from the
land. They weren’t even on the land. They came up and, and
docked and the people couldn’t see what they wanted to see

while they were docking. So the Supreme Court said, of

. course, that’s not a zoning ordinance issue, but here we’re

talking about people that are building houses for a commercial
purpose in direct violation of the zoning ordinance, and, and
the time has come. We have discussed Myrtle Beach with them
begaﬁse Myrtle Beach took this issue on on what they call the
golden mile up there where they had all these single family
resident homes and people that bought them and lived in
Pennsylvania they started renting tﬁem out to weddings and,
and big weekend parties where there’d be 40 or 50 people
there, and so the City of Myrtle Beach went back to a 1987
ordinance which provided the same thing this one dqes, single
family, duplex, and they enforced it. They enforced it

against the people that were misusing those homes in wviolation

of the zoning‘ordinance. We’re not telling them that we want

them to do it exactly like Myrtle Beach. What we’ve been
telling them is that, you know, just like Myrtle Beach took
this on you can take it on, and unlike Myrtle Beach that had
40 or 50 of these, we’re talking about seven or eight homes
right down there at the bottom end of Long Bay.

THE COURT: Yeah, but I mean, for the purposes of this,

this motion hearing Horry County hasn’t taken it on; is that
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correct?

MR. BRITTAIN: That’s exactly right.

THE COURT: Okay.

MR. BRITTAIN: That’s, that’s part of -- that’s what this
hearing is about is we are asking the County to investigate,

which it is their duty to do, find the facts and enforce the

zoning.

Now, that’s been clearly set out. This is not a money

case. This is a case requesting that the County take that

action. Ndw, there’s one thing in here I want to --

| THE COURT: But I mean, when you’re saying enforce it,
what are you asking the>County to do?
MR. BRITTAIN: To let no more than two families --
THE COURT: I mean, how do they do that? Tell me what

you want the County, send a police officer out there and evict

them or --

MR. BRITTAIN: Well, I --

THE COURT: ~-- what?
MR. BRITTAIN: -- I think the County, I think the County

would and we would help them, provide this, we would get the
rental records from the companies that, that are renting_those
homes, who they’re renting them to and on what basis, provide
that information to the County. If the County can’t get it,
we can get it, and then based on those facts, which we've

already given them that information. I haven’t given it to
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them maybe in the, in the form that, that the Court would
require it, but I can subpoena those'records and get that
information, give it to the County and then issue a letter to
the owners of those homes that it is illegal to commercially
rent these units on a weekly basis to numerous families, and
to do so is in violation of the zoning ordinance and it will

be enforced, then go down there and see if that’s happening,

-and. just like any other governmental requirement, I méan, it

takes a little work, you know, to enforce it, but they’ve told
you, they’ve told us all the citizens they’re going to fund
it, they’re going to, to enforce it. What’s happened ovér the
years it’s because of what habpened éver in Garden City, and
they’ve just let this go. Now, we have a manageable situation
in Long Bay, but for purposes of today here’s my point to you,
Your ‘Honor, this argument should be made at the tail end of
testimony and evidence. We’ve given them the basis for what
this lawsuit ié about. If you rule today on a procedural
issue then Jane Doe who lives in Long Bay would bring the --
could bring the action and, and fit into the various
procedural issues. The one point Ms. Crosby makes that I
think is valid but it’s different than what I have ever heard
before until I read her brief was that we should go to the
zoning board first. When talking to Jaﬁet Carter and, and --
the lawyer for the County we were led to believe that was not

anything that they could or would do, that they would change
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zonings. We’re not asking for a zoning to be changed. We say
there are obvious violations of the zoning ordinance for great
money-making propositions, that these wealthy people are doing
it flagrantly and the County’s ignoring it to the detriment of
the neighborhood. Now, that’s all in the pleading. It
deserves a fair hearing. We may lose, but we should not be ~- -
this case should not be dismissed at this stage, and we
shouldn’t have a summary judgment decision where the Court’s
going to decide on a scintilla of evidencelwith two
affidavits. Let’s work together, speed it up, I’ve got no
problem with hﬁrrying it up, give.us a period of time to take
depositions; get a solid record and ha&e a hearing in front of
a court where they’re making a preponderance decision so it
has é good chance of resolving the issue between all the
parfies.

THE ' COURT: All right.t Anything in reply?

MS. CROSBY: Weil,_I don't know that it’s reply. I
thought that Mr. Brittain was actually addressing the 12 (b) (6)
part of the motion prior to my arguing my sumﬁary judgment |
motioh. It seems like he kihd of argued them both. I do,
yes, sir, want to start with his reference a coﬁple of times
to two different affidavits. There’s only one, and it’s the
affidavit from Janet Carter. If the Court entertains the
submission of Mr. DeCiero’s affidavit which don’t even know if

it’s filed. It was e-mailed yesterday to me. I would ask
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that it be strickén not because it’s prejudicial but because
it’s not, but because it wasn’t served and filed under the new
rule with the reply memorandum, but even if I’m not going to
be picky about that because I would never want anybody to do
that to me, it wasn’t even served and filed two days prior to.
It was just e-mailed yesterday.

I would point out that that is the only affidavit, if the
Court dQes consider it. There is no, no, ho evidence of any
of those facts in this Court’s record that Mr. Brittain just-
stated. The term ten cars, today’s>the first time I have ever
heard it. Motorcycles, Pennsylvania,AOhio, nothing is in this

Court’s record about any of those details whatsoever. The

affidavit in fact, the only specific violation or, I guess
‘alleged violation he refers to in the affidavit that is my

Lposition should be stricken is from 2004. He references he

saw a bus in 2004. There’s nothing from anybody about cars or
motorcycles or anything else, and in the complaint there’s
just an.aliégation scores of owners support this complaint and
Plaintiff as their representative. Well, we:know that the HOA
has determined not to fofm itself and add deed restrictions
along the lines of.what he wants, and we also know that there
are zero affidavits from any neighbors or any other residents
alleging any of these things, but more importantly and I gﬁess
most importantly and critically to the summary judgment is

there’s not even any evidence, a scintilla of evidence from

/
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Mr. DeCiero, the Plaintiff, that there’s any violation going
on and I use the term violation loosely, because there is no,
there is no, and this is in Janet Carter’s affidavit clearly,
there is no prohibition on short-term rentals. The zoning
regulations are clear that it’s for single-family homes and
duplexes. There are setbacks. There are height restrictions.
Whatever your lot size is you have to build within what the
Coﬁnty has in that zoning. Zoning can be amended. It can be
amended by the County. It can bg\initiated by the citizens
and residents or the property owners. That hasn’t been -done
in this case. Apparently the permits that have been issued,
and that hasn’t been challenged, have been compliant with
county zoning in every way. There have been no allegations of
this two-family thing, and I tell you what that is because
interestingly it’s not cited in his memorandum on the summary
judgment motioh. The two-family thing is a definition of
family when it says single-family or duplex. Definition of
family is for building permit purposes you’re going to issue a
building permit for one kitchen in the place or two kitchens
in the duplex or three if you have an appurtenant structure.
That’s what the single-family thing is, designed for up to two
families is what it, is what it says, actually it’s two
families and then the definition of family goes on, but again,
it’s -- this is definitely --

THE COURT: So you’re saying that the ordinance that says
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single family or duplex does not restrict the number of people |
that can stay there? 1
MS. CROSBY: Correct. Yes, Your Honor, and if that is a
problem, just like in the Carnival case the court said, [as
read], “Courts are not bodies for the resolution of public
policy. Harms suffered by the public at large are to be
remedied by the legislative and executive branches. If
existing laws and regulations or their enforcement fail to
protect the public from harm, it’s incumbent upon the public
to seek reform through their elected officials or failing
that, at the ballot box,” and I submit to the Court that Mr.
DeCiero like many people throughout I guess zoning history is
not happy with what his neighbors are doing, but the remedy
for that is not to come to this court, a, and b, not to come
to this court improperly ahd I would go back to my motion. I
did address as a defense and in my motion for summary judgment
and motion for dismissal the failure to exhaust administrative
remedies. That isn’t even an easy or ripe, and I address
ripeness, too, because the case is simply not ripe because
there’s no zoning violation. If he says there are ten cars
and a basketball team and so forth, go to Janet Carter. If
she makes the decision and he disagrees with it, he goes to
the zoning board, but he’s never even brought Janet Carter the
evidence of it. There’s no evidence in this Court’s record

that he has ever done that, and Janet Carter wrote a detailed
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affidavit about all of her interactions with Mr. Brittain and
with him and she’s never received any notice of a specific
zoning violation.

As far as summary judgment, the facts I think are mostly
stipulated fo. Everything raised in that or, in fact, 100
percent stipulated to. There’s nothing raised in the
memofandum by the Plaintiff that’we do not agree with. The
ordinance says what the ordinanceé says. Let’s see -- the --
he says it’s zoned F6. Yes. It’s zoﬁed F6. He says that the
ordinance discourages high multi-family -- there’s one
ordinance, discourages high multi-family residential,
commercial, industrial or other uses incompatible with
"residential character. We agree. We stipulate to that. The
thing that we disagree with is his assertion, and I included
this in my reply brief to his memorandum, the Defendant, which
is the County, asserts it would be difficult to enforce the
rentals and that enforcement of the ordinance requirementsv
would require substantial expense. That is not anything that
has ever been said, and the County disagrees with that. What
Janet Carter, in fact, said that’s a mis-, I guess
nmisconstruction of what her testimony is, is she said, “I
further explained past concerns preventing the adoption of
such an ordinance, included the County’s inability to monitor
rentals and enforce such an ordinance,” which basically, Your

Honor, I think is what the Court alluded to earlier when
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asking about the Christmas scenario. I would just submit that
there is( there is no evidence. Summary judgment is
appropriate in this case. It is timely filed. Discovery has
been conducted by the Plaintiff. We’re seven months into the
case, and a party against whom a claim is asserted may at any
time with. or without supporting affidavits move for summary

judgment in his favor as to all or any part thereof. That’s

-Rule 56(b), and I would submit to the Court that if this Court

reaches summary judgment it is wholly and entirely appropriate
in this case based on the affidavits submitted to the Court,
the facts and the law, but I would first ask, I guess, as a
threshold matter that the casé be dismissed for failure to
state a claim for relief and that Mr. DeCiero does not have
standing. Thank you, Your Honor.

THE COURT: All right.

MR. BRITTAIN: Your Honor, briefly since Ms. Crosby’s
trying to get me in trouble with m&»cliénts, let me, let me
respond to this issue about the affidavit. I had this down as
a motion to dismiss which I think is what it should be. I've

never in 38 years of practicing law argued a motion to dismiss

and a summary judgment motion on the same day, and it’s not

fair under the rules and it’s not proper. A motion to dismiss
is an issue that’s very different than summary judgment
motion. In an abundance of caution we prepared an affidavit.

Now, there’s everything in Janet Carter’s, Carter’s deposition
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it’s so convoluted and has different positions that even if
you don’t take my client’s affidavit, which remember now we
filed a memorandum 30 days ago. Even if you didn’t take that
affidavit, which was, was provided by e-mail yesterday,
yesterday, day one, today, day two, é&en if you don’t take it,
there is conflicting testimony undér Janet Carter’s affidavit
enough to create a scintilla of evidence. Ms. Crosby’s just
set it out for you. Ms. Carter’s affidavit keeps talking
about there being no violation and here’s why, and this is
where the great disconnect is, they claim in order to prevail
or even file a lawsuit we have to have a violation that’s
based on short-term rental. No. We, we don’t accept that
position. She admits that she has met with DeCiero. He has
informed her what’s going on down there, that the families are

MS. CROSBY: That’s what I disagree with, Your Honor.

THE COURT: All right. |

MR. BRITTAIN: Yeah. You disagree with it, but that’s in
his affidavit and it’s in hers.

THE COURT: But I mean, do you -- so you disagree that
the ordinance when it says single family and duplex that that
deals only with the construction and not -- and does not -- so
you’re saying it only limits two, two families in a home.

MR. BRITTAIN: That’s right. All zoning --

THE COURT: So what is the exception for a vacation where
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you invite son, daughter, parents, let’s get to our house for
Christmas? What distinguishes that from this?

MR. BRITTAIN: Well, what distinguishes that from this is
that’s not a commercial enterprise on a, on a significant --

THE COURT: Well, where does the ordinance say a
commercial enterprise?

MR. BRITTAIN: Well, I mean, what I'm érepared to do,
that technically would violate it, but I'm not -- I don’t want
to address that. I -- technically that’s more than two
families staying there, living there, but I don’t want to get
over there because that is an unnatural interpretation of
what’s intended. Here’s what the zoning ordinance is trying
to do, Judge. It’s trying to protect a neighborhood so that
there’1ll be similar circumstances, similar densities. We know
what zoning is all about.

THE COURT: But if you follow that argument then why
don’t they adopt the short-term rental?

MR. BRITTAIN: Well, that would certainly clarify other
conduct in the neighborhood. This one happens to flagrantly
violate the number of family issues. Seven and eight, now,
here again, that’s been éhown to the county. I mean, they,
they, they no question about that. Now, herevagain, if we got
a situation where the next resident needs to come show Ms.
Crosby more stuff I don’t think it’s, I don’t think it’s a

real part of this case. I think they know exactly what’s
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going on down there. Her affidavit admits that there is.
When she gives you the opinions in the affidavit it’s based on
this short-term rental issue. Now, here’s my point to you,
Your Honor.

THE COURT: Well, I mean, but isn’t your client’s
argument based on his opinion? I

MR. BRITTAIN: No. My client --

THE COURT: I mean, you’ve got, you’ve got somebody with
the County who interprets the ordinance.

MR. BRITTAIN: Right. .

THE COURT: And you’ve got your client who’s interpreting
it differently.

MR. BRITTAIN: Right.

THE COURT: But they’re both based on opinions as to

whether or not it’s a violation. !

MR. BRITTAIN: Weli, they’re based -- but what the Court
needs to do is have a full présentation of the facts and then
the Court can interpret it. You don’t have that today. What
you have today are one affidavit, which I would say Ms.
Carter’s still creates a, a scintilla of evidence for us, even
hers. Then you have mine which has been challenged based on
the date it was submitted, which creates an issue of fact.
Now, what we’re talking about with motions to dismiss and
scintilla of evidence are when you’ve got the wrong person.

We’re not talking about a situation where you and I have had a
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\

15-minute conversation about what should or shouldn’t happen
and that results in a motion to dismiss or a motion for
summary Jjudgment. Those, those, thoée vehicles are here and
that’s why the motion to continue fhe summary judgment motiqn
is valid. 26(F) says when there hasn’t béen sufficient
development of the facts and this is a six-week old motion,
then it shouldn’t be heard because it needs to be something
that éverybody's comfortable with exactly what the underlying
facts are so. the Court can apply the law to it. We don’t have
that situation here, and I would submit to the Court that six
weeks is’nqﬁ enough time for me to have taken the depositions
I need té take. |

THE COURT: All right. T understand your argument. I'm
going to take it under advisement. I’11l let you all know my
decision. | |

MR. BRITTAIN: All right.

THE COURT: All right.

MR. BRITTAIN: Thank you.

MS. CROSBY: Thank you, Your Honor.

THE COURT: Thank you.

(Adjourned.)
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
, ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179
Robert Deciero, a resident of Long Bay )
Estates Subdivision, Myrtle Beach, )
South Carolina, )
)
Plaintiff, ) Defendant’s Notice of Motion and :
) _Motion to Dismiss under Rule 12(b)}(6) >
vs. ) and for Summary Judgment under Rule 5@4: #
) ' o Bo5
Horry County, State of South Carolina, ) : - :
' ) ci S
Defendant. ) 2 =
) LR =
’ ’ - ]
TO:  THOMAS C. BRITTAIN, ESQUIRE, atfoney for Plaintiff o

YOU WILL PLEASE TAKE NOTICE THAT fhe Defendant in this acﬁon, Hdrry County, South Carolina
(“the County”), by and klthrough its undersigned attorney, wili move beforé the Presiding Judge df the Fifteenth
Judicial Circuit at the Horry County Courthouse, Horry County, South Carolina, at such time and place as may
be set by the Court, for an Order dismissing the Complaint under Rule 1 2(b)(6) SCRCP for failure fo state facts
sufficient to consfitute a cause of action and/of for an Order pursuant to Rule 56, SCRCP, granting summary
judgmerit and dismissing with prejudice the Plaintif's Complaint against the Defendant.

This motion is based upon the following grounds, supported by memorandum1:
1. Plaintiff fails to allege facts to support a cause of action;

2. Plaintiff lacks standing; and

\

3. The claim is not ripe, and so there is no justiciable claim for this Court o adjudicate.

1 in compliance with the Order of the South Carolina Supreme Court 2015-08-10-01

1
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This motion is based upon the pleadings filed in this case; the rules of couﬁ, affidavits, and such other

matters as may be properly presented to the Court at the time of the hearing.

Therefore, the defendant Horry County respectfully'requests that this court dismiss the complaint

against with prejudice and award it costs.

Elise F. Crosby #{977

CROSBY LAW FIRM, LLC

405 Dozier Street -

Georgetown, South Carolina 29440
(843) 546-3103

(843) 546-0747 (facsimile)

Attorney for Defendant Horry County

Georgetown, South Carolina

April Lf2016 -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179
Robert Deciero, a resident of Long Bay ) e T
Estates Subdivision, Myrtle Beach, ) o ©
South Carolina, ) o R G
Plaintiff, ) Memorandum in Support of " a
) Defendant’s Motion to Disnfiss/- <
vs. ) Motion for Summary Judgmént - 73
) Zi R
Horry County, State of South Carolina, Ts @
Defendant ) - ‘) h

NOW COMES the Defendant, by and through undersigned counsel, and respectfully submit this

memorandum in support of its motion for an order granting suhmaw judgment in this case.

PROCEDURAL HISTORY

On November 13, 2015, Plaintiff filed his Complaint. The County timely served its Answer,
asserting affirmative defenses, including—relevant fo the ins'tant.motion-- failure to stéte a claim for relief,
standing, failure to name necessary parties, and ripeness/ failure to exhaust administrative remedies.

ANALYSIS |

The Complaint raises no fipe, justiciable claim, summary judgment should be granted for the

County, and the case should be dismissed. Summary judgment is proper when there is no genuine issue

as fo any material fact and the moving party is entiled to judgment as a matter of law. Pittman v. Grand

Strand Entm, Inc., 363 S.C. 531 (2005)

I The plaintiff fails to state a claim for relief

Under Rule 12(b)(6), a Complaint will be dismissed if it fails “to state facts sufficient to constitule a
cause of action.” Carnival Corp. v. Historic Ansonborough Ass’n, 753 $.E.2d 846 (S.C. 2014.) In considering
a motion to dismiss under Rule 12(b)(6), a court must base its ruling solely on the allegations set forth in

the complaint. /d., citing Doe v. Marion, 373 S.C. 390 (2007).
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The plaintiff makes numerous, allegations but no prayér for relief. The County submits the dnly
content in the Plaintiffs Complaint by which a prayer for relief could be reasonably deduced is where he
“seeks enforcement...of the Zoning Ordinance." (para. 15.) He does not seek a writ of mandamus or
declaratory judgment, and on the Coversheet, he identifies “Real Estate” “zoning i/iolation" as the nature of

his action. Nor is this a zoning appeal, addressed infra. The Complaint is more thah just inartfully pled; its

failure to state a claim for relief is fatal.
Il. The plaintiff lacks standing

For a plaintiff to possess staﬁding three elements must be satisfied. First, the plaintiff must have
suffered an injury-in-fact which is a céncrete, particulavrized, and actual or imminent invasion of a legally
protected interest. /d. citing Sea Pines Ass'h for the Prot. of Wildlife v. S.C. Dep't of Naiural Res., 345 S.C.
594 (2001). Second, a causal connection mqst exist between the injury and the challenged conduct. Third,
it must be likely that a favorable decisi_on will redress the injury. /d. In Carnival, downtown Charleston
residents sought an injunction, among other remedies, against large cruise ships docking on the peninsula,
citing a host of negétive effects. The court upheld the dismissal of the Complaint on the groundvrthe
residents lécked standing to bring their claims under the three-pronged test. /d. at 850.

In’order for an injury to be particularized, 'it must affect the plainiff ina personél way. Carnival.at ‘
851, Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). "§6-29-950's requirement that a private party
seekmg to enjoin a zoning violation must be specially damaged mcorporates the partlculanzed injury
requirement of general standing doctrine as a requirement.” Camival at 852. Even reviewing his complaint
in the light most favorable to him, Mr. Deciero alleges no injuries particular to him. No other Long Bay
Estates owﬁer joins him in this case. The only claim that could be construed as injury is reference to traffic,
noise, and trash, “a nuisance to the horﬁeowners in the area...” (paré. 7,9.) Thisis a smidgen df what the
Charleston residents together claimed in Carnival, where the South Carolina Supreme Court found

pollution, traffic, noise and a host of other horribles would not support standing:
2
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"Lacking from these allegations is any claim that Plaintiffs themselves...have suffered a
particularized harm. Al members of the public suffer from and are inconvenienced by traffic
congestion, pollution, noises, and obstructed views, and Plaintiffs have not alleged they suffer
these harms in any personal, individual way. In shor, these allegations are simply complaints
about inconveniences suffered broadly by all persons residing in or passing through the fthe
affected area] and therefore, Plaintiffs fail to establish the first element of standing.” Id. at 852.

The second element for standing is a causal connection to the claimant's injury. In this case, the
plaintiff challenges no conduct and cites no injury. Because of the failure of the first two, even reaching the
third element is nonsensical.

Mr. Deciero cites no injury, alleges no causation, and no "fa\/orable decision” can redress any

injury. Similarly to the Charlestonians, he alleges “only generalized grievances...and fail(s) to allege any
particulérized harm.” Carnival at 582. His case fails to meet the requirements for standing under the law.
It No justiciable controversy exists

"The existence of an actual, justiciable controversy is esséntial to jurisdiction to render a
declaratory judgment. A justiciable controvefsy is a real and substantial controversy which is ripe and
appropriate for judicial determination..." Eagle Container v. County of Newberry 666 S.E.2d 892 (2008)
ciing Orf v. Clyburn, 277 S.C. 536, 542 {1982). “Justiciability encompasses the doctrines of ripeness,
mootness, and standing.” Holden v. Cribb, 349 S.C. 132, 136 (Ct.App.2002). o

Mr. Deciero claims his subdivision is a "once sleepy little neighborhood" between Kino's Highway
and the Aflantic Ocean (Complaint p. 1). He acknowledges. the neighborhood is subject to its own valid
restrictive covenants. (Complaint para. 6.)' Yet, he has chosen to sue the County, not his HOA, "prepared
to show that there have been repeated violations..." (Complaint para. 13, emphasis odded). The County
does not enforce private covenants. If he's referencing the Zoning Ordinance, his argument is the very
essence of why this case should be summériiy dismissed as unripe. Being “prepared to show a zoning

violation,” especially when not actually showing one, does not start in circuit court.

1 5ee Deciero et al, v. Long Bay Property Owners, 1998-CP-22-4275

3
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A. Plaintiff has not exhausted administrative remedies

“The general rule is that administrative remedies must be exhausted absent circumstances’
supporting an exception fo...the general rule.” Hyde v. S.C. Dep't of Mental Health, 314 S.C. 207,
208, (1994). Under' Horry County's Zoning Ordinance §1306, "Whenever a violation of this ordinance...is
alleged to have occurred, any person may file a written complaint...stating fully the causes and basis’
thereof...” Further, under §1309, "all questions arising in connection with the enforcement of the ordinance
shall be presented first to the Zoning Administrator and...shall be presented to the Board of Zoning Appeals
(BZA) only on appeal.” Under §6-29-800, S.C. Code, the BZA has the power “fo hear and decide
appeals where it is alleged there is error in an order, requirement, decision, or determination made by an

administrative official in the enforcement of the zoning ordinance.” §6-29-800(A)(2). “Appeals to the board
may be taken by any person aggrieved...." §6-29-800(A)(2). This would presumably include Plaintiff. “[A]
claim challenging application of land-use reguations is not ripe unless the agency charged with
implementing the regulations has reached a final decision regarding their application to the properly at
issue. Williamson County Regional Planning Common V. Hamilfon l;ank of Johnson City, 473 U. S. 172,
186 (1985). Not only has Plaintiff failed to appeal, he has failed even to provide any evidence-- much less

“stating fully the...basis thereof'-- of a zoning violation, alleging ‘repeated violations” when there are none.

(Aff. of Carter.)

B. There is no zoning violation

~ "[T]he text of a statute is considered the best evidence of the legislative intent or will.ff Eagle
Container at 738. Rental is not prohibited in SF6. (Aff. of Carter). "SF6" is a zoning district in the zoning
ordinance characterized as “residential, no mobile homes allowed, minimum lot size 6,000 sf (SF) or 8,000
sf (duplex).” Horry County Zoning Ordinance Art. VL. “It is the intent of this district to provide for medium-
density one and two family residential purposes.” §707. Plaintiff has not presented the County with any

evidence of any property in Long Bay Estates in violation of this. (Aff. of Carter).

4
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“The first question of statutory interpretation is whether the statute's meaning is clear on its
face.” Wade v. Berkeley Coynty, 348 S.C. 224, 229, (2002). The court need not go to legislative intent if an
ordinance's plain meaning can be ascertained. Nowhere in the Horry County ioning ordinance is short term
residential rental prohibited (Aff. of Carter.) If the court were to try to determine legislative intent for the
purposes of this motion, it “must construe such ordinances_to allow people to use their property so as to
realize its highest utilify....It follows that the terms limiting the use of the propery must be liberally

construed for the benefit of the property owner. Eagle Container v. County of Newberry, 622 S.E.2d 733

(Ct App 2005, rev'd on other grounds.)

SF6 the zoning classification of Long Bay Estates, permits duplexes, or two-family dwellmgs
along with single family dwellings. Those terms have a plain ordinary meaning and are also defined:
“Dwelling, single-family: a building designed, constructed, and used for one dwelling unit” §430.1
“Dwelling, duplex: a building designed, constructed, or reconstructed and used for two dwelling units that
are connected by a common wall.” §430.3. Thusly, no permit oJr certificate of occupancy would issue for
constructiqn of an apartment complex, mobile home, hotel, triplex, or the like. SF6 neighborhoods line the
Grand Strand with homes and duplexes, and some owners choose to rent their properties. (Aff. of Carter.)

Short-term rental is a common issue in resort or coastal communities. D;fferent communities’
elected representatives have made decision to meet their particular communities’ needs. Similarly to
Newberry County in the Eagle Container case, ‘[jne Council is in a better position to make
zoning decisions to “promote public health” and “protect general welfare." Eagle Container at 738. Despite
having had the opportunity to address the issue and make restrictions if they so chose, Horry "County

Council has explicitly not restricted rental in SF6. (Aff. of Carter.)

C. This court is the wrong place for this complaint

Plaintiff is asking the circuit court to do what his councilmembers have not. "It is not the prerogalive

of the courts to pass upon the wisdom of County Council's decision.” Eagle Container, citing Bear Enters. v.

5
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County of Gréenville, 319 S.C. 137, 140, (Ct.App.1995). ."[T]he governing bodies...clothed with authority to
determine residential and industrial districts are better qualified by their knowledge of the situation to act
upon such matters than are the couns..._“ Jd. *Courts are not bodies for the resolution of public policy and
generalized grievances... If existing laws and regulations dr their enforcement fail o protect the public from
harm, it is incumbent upon the public to seek reform through their elected officials or failing that, at the
ballot box.” Carnival at 853. |

If Mr. Deciero wants the zoning Qrdfnance amended, a political solution, his complaint is more
properly addressed to County Council. If he wants existing private covenants enforced, which he claims
prohibit short term rental2, his complaint is proberly addressed to his HOA or against individual owners. ’

CONCLUSION

Summéry_judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show there is no genuine issue as to any material fact
and that the moving party is entitied to judgment as a matter of law. Rule 56(c), SCRCP; Helms Really, Inc.
v. Gibson-Wall Co., 363 S.C. 334 (2005). Motions to dismiss under Rule 12(b)(6) and for summary
judgment are addressed to the sound discretion of the trial court. Summary judgment for the Counly is

appropriate in this case.

Respectfully submitted,

SOt ™

Elise F. Crosby #7077
CROSBY LAW FIRM, EL.C

405 Dozier Street :
Georgetown, South Carolina 29440

(843) 546-3103

Georgetown, South Carolina

April ﬁ( 2016

2 The County doesn't dispute this
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Mz SE—IL £o
STATE OF SOUTH CAROL, A’ RS Y IN THE COURT OF COMMON PLEAS
Y20 py.
COUNTY OF HORRY T A ] ¥ FIFTEENTH JUDICIAL CIRCUIT

!
iR

Robert DeCiero, a resident of Long Bay o C/A No. 2015-CP-26-8179
Estates Subdivision, Myrtle Beach, South

Carolina
Plaintiffs,

OPPOSITION TO DEFENDANT’S
MOTION TO DISMISS / MOTION
FOR SUMMARY JUDGMENT

V.

)
)
)
)
) PLAINTIFF’S MEMORANDUM IN
)
)
Horry County, State of South Carolina, )
)

Defendants. )

TO: THIS HONORABLE COURT AND ELISE CROSBY, ESQUIRE, ATTORNEY
FOR DEFENDANT:

The Plaintiff, Robert DeCiero, (“Plaintiff”) by and through his undersigned attorney,
hereby submits this Memorandum in Opposition to Defendant’s Motion to Dismiss / Motion for

Summary Judgment, and in support thereof, would show the following;

STATEMENT OF FACTS

The facts relevant to the instant motion are established in Plaintiff’s Complaint, as well as

the testimony, if any, to be presented at the hearing on the Motion.

PROCEDURAL HISTORY

On November 13, 2015, Plaintiff filed his Complaint. The Defendant timely served its
Answer which was followed by its Motion for Summary Judgment submitted, April 4, 2016.
Defendant’s claim that this case should be dismissed is baseless and without merit. At all

relevant time, the material facts of this case are sufficient and constitute proper adjudication.

- Intentionally Left Blank — @ COpP Y
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STANDARD OF REVIEW

I.  Motion for Summary Judgment

To grant a motion for summary judgment, the court must find that “there is no genuine
issue as to any material fact.” Fed.R.Civ.P. 56(c). Summary Judgment is approprigte “when it is
ciear that there is no genuine issue of material fact and the conclusions and inferences.to be
drawn from the- facts are undisputed.” Garvin v. Bi-Lo, 343 S.C. 625, 541 S.E. 2d (2001).
Summary judgment is not appropriate “when further inquiry into the facts of the case is desirable
to clarify the application of the law.” Doe v. Batson, 338 S.C. 291, 525 S.E. 2d 909 (Ct. App.
1999). Since it is a drastic remedy, summary judgment should be cautiously invoked so tilat\ no
person will be improperly deprived of a trial of the disputed factual issueé. Further, “the
evidence and all inferences which can be reasonably drawn therefrom must be viewed in the
light most‘ favorable to the nonmoving party.” Vermeer Carolina’s, vInc. v. Wood Chuck Chipper
Corp., 336 S.C. 53, 518 S.E. 2d 301 (Ct. App. 1999). Fufther, “the non-moving party is only
required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hancock v. Mid-South Management Co., Inc., 673 S.E. 2d 801 (S.C. 2009).

| ARGUMENT

I The Defendant is not entitled to summary judgment based upon the fact Plaintiff
has shown there to be a genuine issue as to a material fact alleged in his Complaint.

The merits of this case are sufficient to survivigg summary judgment. Plaintiff resides in
a residential district zoned by Defendant’s ordinance as SF6. The district is characterized as
“residential, no mobile homes allowe&, minimum lot size of 6,000 sf (single family) or 8,000 sf
(duplex).” Horry County Zoning Ordinance Art. VIII. “It is the intent of this district to provide
medium-density one and two fmnily residential purposes. Encroachment by high-density

multi-family residential, commercial, industrial, or other uses incompatible with or capable
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of adversely affecting the residential character of this district shall be disc(;uraged.” §707.
“The text of a statute is considered the best evidence of the legislative intent or will.” Eagle
Contaiﬁer v. County of Newberry 666 S.E.2d 892, 738 (2008). The text of §707 makes apparent
the intent of the Defendant’s Code of Ordinance. In other words, the commercial rentai schemes
being operated are in direct contradiction with the comprehensive plan for SF6 districts. The
Defendant fails to discourage or prohibit the encroachment by high-density multi-family short-
term commercial renfals. Defendant admittedly states that “short-term rental is a common issue
in resort and coastal communities.” (Memorandum, p. 5) The issue here has outgrown a
~ reasonably tolerable condition. Defendant asserts that it would be difficult to police the rentals
and that the enforcement of the ordinance requirements would require substantial expense oﬁ the
part of Horry County. However, Defendant’s ordinance §1300 provides in relévant part, “The
Horry County Council shall fund sufficient personnel to administer and enforce the provisions of
this ordinance.” Thus, Defendant inability to monitor encroachments or other uses incompatible
with or capable of adversely affecting the residential character of Plaintiff’s district fails to be a
valid defense to upholding the duties and responsibilities associated with administration and
enforcement of its Ordinance.

The conduct at issue in this case continues and Defendant is in total disregard even after
being repeatedly notified of the unlawful nature of the activity. Defendant’s failure to enforce its
own ordinance is a willful and reckless abandonment of the duties and responsibilities owed to
its citizens. Plaintiff has suffered and continues to suffer from the conduct which constitutes a
concrete, particularized, and actual invasion of the legal interest intended to be protected through

Defendant’s zoning ordinance. Plaintiff’s injury and disposition are causally connected to the
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conduct being challenged and Defendant’s failure to act. A decision favorable to the Plaintiff
would redress the issue by way of requiring Defendant fo enforce its very own Ordinance.
As such, Plaintiff has more thah met their burden to produce a mere scintilla of evidence

in order to withstand a motion for summary judgment in this matter.

CONCLUSION

Plaintiff, resbectfully requests that this Court deny, in full, Defendants’ Motion to

Dismiss / Motion for Summary Judgment, and in doing so, any further action as this Court deems

necessary, just, and proper.

Shofnas C. Brittain, Esq.

THE BRITTAIN LAW FIRM, P.A.
4614 Oleander Dr.

Myrtle Beach, SC 29577

(843) 449-8562 (Telephone)

(843) 449-6148 (Fax)

Attorney for the Plaintiff

May 19 06

Myrtle Beach, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179
Robert Deciero, a resident of Long Bay )
Estates Subdivision, Myrtle Beach, )
South Carolina, )
‘ Plaintiff, ) Defendant’s Reply Brief
) to Plaintiff's Memorandum
) in Opposition to
: , , ) Defendant’s Motion to Dismiss and
Horry County, State of South Carolina, : and for Summary Judgment
Defendant )

NOW COMES the Defendant, by and through undersigned counsel, and respectfu‘lly submits this
Reply Brieft For the factual and procedural history, Defendant craves reference to its Memorandum and
the file in this case. »

Plaintiff's Memorandhm in Opposition cites the standvard of review for Summary Judgment, with
which Defendant agrees. Plaintiff does not argue against nor cite law in opposition to Defendant's
arguments for dismissal based on failure to state a claim, standing, or ripeness. He argues “there is a
genuine issue of material fact" alleged in his Complaint, but offers no facts.

1. Plaintiff argues his property is zoned SF6. The County agrees and so stipulates. (Affidavit
of Janet Carter, filed with the motion.) _

| 2. Plaintiff argues Horry County Zoning Ordinance Art. VIIl §707 discourages “high multi-
family residential, commercial, industrial, or other uses incompatible with...the residential character” of SF6.
The County agrees and so stipulates.

3. Plaintiff says "Defendant asserts it would be difficult to enforce the rentals and that

enforcement of the ordinance requirements would require substantial expense..." (Plaintiffs Memorandum

at 3, emphasis added). This is false; the /County has never asserted any such thing. The reference may

! “encouraged” by Order of the Chief Justice re: Civil Motions Pilot Program, September 10, 2015, at 3
1
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come from Janet Carter's Affidavit at 10 and Exhibit B: “I further explained that past concems preventing
the adoption of such an ordinance included the county's inability to monitor rentals and enforce such an
ordinance..." The County has repeatedly and unfailingly'said there is no such ordinance. It is misleading
and incorrect for Plaintiff to turn this upside down for the Court and argue the County is failing o enforce an
ordinance he has been told by the County does not exist. The County has been presented with no violation
of the ordinancé actually in place, and so there is no “enforcement ‘ofv the ordinance” to address. Horry

County does not regulate short term rental in SF6. (Afﬁdiavit of Janet Carter.)' :

For the reasons stated in its Memorandum in Support of Motion to Dismiss/ Motion for Summary
Judgment, summary judgment for the County is appropriate in this case.

Respectfu"y submitted,

Elise F. Crosby/ #7D77
CROSBY LAWHRM, LLC
405 Dozier Street

Georgetown, South Carolina 29440
(843) 546-3103

Georgetown, South Carolina
ijmm
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS

4 )
COUNTY OF HORRY - ) FIFTEENTH JUDICIAL CIRCI;_IT 2
) v T o 'C;f’._
Robert DeCiero, a resident of Long Bay ) C/A No.: 2015-CP-26-8179 g\’?ﬁ' ':a, o)
Estates Subdivision, Myrtle Beach, South ) I PR ?" \
Carolina, ) ""‘O"C% - c/a%
) o 2 Z
Plaintiff, ) 9% e T
) 2Z
V. ) MOTION TO RECONSIDER:
) ORDER OF DISMISSAL ~
Horry County, State of South Carolina, )
)
Defendant. )

TO: THIS HONORABLE COURT AND ELISE F. CROSBY, ESQUIRE, ATTORNEY
FOR DEFENDANT: ' ,

~ Now comes attorney for Plaintiff Robert DeCiero, a resident of Long Bay Estates

Subdivision, Myrtle Beach, South Carolina (“Plaintiff”) and moves this Court to recoﬁsider its
previous Ordéf of Dismissal pursuant to Rule 12(5)(6) S.CR.C.P.

Defendant Horry 4—County, State of South Carolina’s (“Defendant”) . Motion to
Dismiss/Motion for Suminary Judgment was heard before the Honorable Benjamin H. Culbertson
on June 1, 2016 at which time oral arguments were made by attorneys for Plaintiff and Defendant.

Attorney fqr Defenciant argued, in part, that Plaintiff’s Complaint was deficient in that it
failed to set forth a short anq plain statement of the facts of the case, contained no causes of action
and made no prayer for relief under Rule 8(a) and, therefore, Defendant was entitled to relief under
Rule 12(b)(6) S.b.R.C.P. with all due respect the Court refused a citizen’s request to require the
County to enforce' its own zoning ordinance. None other than a citizen could have standing.
Furthermore, there are no proof requirements at the dismissal stage.

Attorney for Plaintiff argued that Defendant’s arguments were inaccurate and that there

were no Rule 8(a) violations in Plaintiff's Complaint. The Complaint makes it clear that Plaintiff

{ICOPY
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believes the applicable zoning ordiﬁance is being violated by the commercial explosion of six to
eight families on a regular basis in a residential zone. The relief sought in the Complaint is for
Defendant to enforce the appropriate zoning ordinance, as required to by law, and there is no
monetary amount associated with this prayer for relief. Therefore, Rule 8(a) is not a basis for
dismissal of this action.

Further, attorney fbr Plaintiff argued that Defendant’s Motion is prelﬁature in that this case
has not been ful}y litigated. Discovery is required, including the taking of dépositions, in order to
collect enough information to present bef01:e the Court so as to render a decision in this matter with
respect to whether or not the zoning ordinance upon whiqh the Plaintiff relies restricts short term
rentals or the number of occupants. The Court wouid have to go outside the pleadings to make

such a judgment in this case.

~ Following this hearing Judge Culbertson notified attorney for Plaintiff that he was granting

her Motion to Dismiss thereby making her Motion for Summary Judgment moot and requested

that a formal order be drafted for his review.

On July 18, 2016, attorney for Plaintiff received by U.S. mail an unfiled éopy of the Order
of Dismissal which was signed by The Honorable Benjamin H. Culbertgon on June 22, 2016. In
response, Plaintiff hereby submits this Motion to Reconsider the Order granting Defendant’s
Motioﬁ to Dismiss for the above-listed reasons. Further, Plaintiff reiterates any and all statements,

evidence, case law, etc. contained in his previous memorandums of law and/or affidavits filed in

relation to this action.
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Myrtle Beaéh, South Carolina
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v

as C. Brittain
4614 Oleander Drive
Myrtle Beach, South Carolina 29577
843-449-8562 (Telephone)
843-497-6124 (Facsimile)
Attorney for Plaintiff



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179
Robert Deciero, a resident of Long Bay )
Estates Subdivision, Myrtle Beach, )
South Carolina, )
Plaintiff, ) Defendant's Memorandum in
) in Opposition to Plaintiff's Motion
) to Reconsider Order of Dismissal
Horry County, State of South Carolina,
Defendant _ )

NOW COMES the Defendant, by and through undersigned counsel, and respectfully submits its
memorandum in opposition to Plaintiff's Motion to Reconsider.

One purpose of a n)otion under Rule 59(e), SCRCP, is to request the judge reconsider matters
presented. Curcio v. Caterpillar, Inc., 355 S.C. 316, 585 S.E.2d 272 (2003.) Plaintiff re-argues that Rule
8(a) is not a basis dismissal because "“the relief sought...is for Defendant to enforce the appropriate zoning
ordinance.” This argurﬁent was heard and addressed by the court in its order. The court cited the Complaint
in its order, including Plaintiﬁ’s unchallenged recitation of the applicable code sections, and properly
concluded the Complaint was deficient under Rule 8(a), SCRP.

Plaintiff further argues “there is no monetary amount associated with this prayer for relief.” First,
the court properly found there was no prayer for relief. Secondly, damages were not an issue raised to the
court in the Complaint or by any party or the court at the motion. Issue§ are preserved for appellate review
when they are raised to and ruled on by the lower court. Wilder Corp. v. Wilke, 330 S.C.. 71, 76 (1998).
Regardless, Rule 8(a)'s applicability is not limited to damages cases. This was and is a non-issue.

Lastly, Plaintiff argues he was entitled to discovery. This may be an appropriate argument in
challenging a Motion for Summary Judgment, but the Motion for Summary Judgment was denied in this

case as being moot in light of the Court’s granting the dismissal under Rule 12(b)(6), SCRCP.
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In sum, the court properly dismissed this Complaint under Rule 12(b)(6), and its reasoning was
sound and based in fact and law. De?endant respectfully requests the court consider determining this
matter without a hearing pusuant to its authority under the Civil Motions Pilot Program,! and deny Plaintiff's
motion to reconsider.

Respectfully submitted,

CROSBY,LAW FIRM, LLC
VO SV o~~~

Elise F. Crosby (#7077) O{
Attorney for Plaintiff

405 Dozier Street
Georgetown, S.C. 29440
Telephone (843) 546-3103
Facsimile (843) 546-0747
ecrosby@crosbyfirm.com

Georgetown, South Carolina
August_z, 2016

! Order of the Supreme Court 2015-09-10-01. (6): Motions pursuant to Rule 59(e) may be decided on briefs
without a hearing.
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IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

- Case No. 2015-CP-26-8179

Robert DeCiero, a resident of Long Bay Estates Subdivision,

Myrtle Beach, South Caroling .......iceeviniinisimsrininienssssssssssssssssssssssesssssssssessssns Appellant,
v.
Horry County, State of South Caroling.........veveeereeeeerureeennnsnnenseesenesensescescsessescens Responderit.
N
NOTICE OF APPEAL

Robert DeCiero appeals the Order Denying Motion to Reconsider Order granting
Defendant’s Motion to Dismiss of the Honorable Benjamin H. Culbertson dated September 16,
2016. Appellant received written notice of entry of this Order on October 14, 2016.

October 18, 2015 | \W

Thomas C. Brittain, Esq.

The Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, South Carolina 29577
843-449-8562

Attorney for Appellant
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Other Counsel of Record:
Elise F. Crosby, Esquire
Crosby Law Firm, LLC
405 Dozier Street
Georgetown, SC 29440
843-546-3103

Attorney for Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2015-CP-26-8179 . 2
Jj"’- -~ /
. ._.-:4‘._ o:‘ ’:
Robert DeClero, a resident of Long Bay ) AT ';, ’i
Estates Subdivision, Myrtle Beach, ) / :’ -
South Carolina, ) AFFIDAVIT OF JANET CAR‘H:IR L 2
Plaintiff, ) B
) e R
vs. ) i %
)
Horry County, State of South Carolina, )
Defendant. )
)

PERSONALLY APPEARED BEFORE ME, Janet Carter, who being duly sworn under oath,
deposes and states as follows: :

1. I'am a licensed attorney and serve as the Planning Director and I & R Counsel for Horry
County, South Carolina.
2. I have served in that capacity for 13 years. Prior to that I served as Division Director over

Planning, Zoning and Code Enforcement for two years and Deputy County Attorney for

approximately two years.
3. My responsibilities include providing legal advice and counsel to the Infrastructure and

Regulation (I&R) Division, including the Planning & Zoning and Code Enforcement
Departments. I also supervise the Planning & Zoning Department and staff a variety of board,
commission, committee, and county council meetings.

4. Pursuant to S.C. Code § 6-29-950 and § 1308 of the Horry County Zoning Ordinance, a
violation of the Zoning Ordinance is 2 misdemeanor punishable by imprisonment for a period not
to exceed thirty (30) days and a fine of not more than five hundred dollars (8$500.00) for each
offense. Each day a violation continues constitutes a separate offense.

5. The Code Enforcement Department is responsible for issuing building permits and
certificates of occupancy. Planning & Zoning administers and enforces the Zomng Ordinance

with the assistance of Code Enforcement.

69

.
=



6. Solicitor Jimmy Richardson has authorized me to prosecute zoning and code violations in
magistrate’s court.

7. On June 10, 201 5, I received a letter from Attorney Thomas Brittain regarding Long Bay
Estates. (EX. A) It was addressed to County Attorney Arrigo Carotti and me. The letter stated
that it was a “formal complaint” pursuant to Horry County Ordinance No. 51-99 § 31 adopted
12/7/99.

8.  Ichecked Ordinancé 51-99 § 31 and found that it was a 1999 ordinance that adopted
various amendments to the Zoning Ordinance. Section 31 revised parking regulations. Mr.
Brittain’s letter did not explam and I do not know why he referenced this ordinance.

9. Attorney Brittain’s letter further stated that he represented “certain residents” and alleged
“several homeowners” were violating “the substance of the zoning and planning ordinances.” He
referenced private deed restrictions and said multiple homeowners advertise their homes for
weekly beach house rentals, which he asserted was “a direct violation of the law.” He did not
identify any pr0pert1es or give any specific facts. He asked that we investigate immediately and
enforce Ordinance 51-99 § 31 referenced above or that he would “file an action in the Horry
County Court of Common Pleas if he did not hear from us by June 30. (EX .A)

10. County Attorney Carotti requested that I respond. By letter dated June 12, 2015. (EX. B),
I responded to Attorney. Brittain’s letter advising that the County has no specific ordinance
regulating short-term rentals in neighborhoods although there had been previous discussions
regarding the matter. I further explained that past concerns preventing the adoption of such an
ordinance included the county’s inability to monitor rentals and enforce such an ordinance, as
well as the fact that there are short term rentals in residentially zoned communities all along the

Strand. I stated that many of these properties had been vacation rentals for years and have the
same zoning as Long Bay Estates.

11.  Long Bay Estates is zoned SF6. SF6 is one of seven SF/MSF or single family districts.
They differ in whether they allow mobile homes or duplexes, and of course by lot size and

_ setbacks.
12.  Inall the SE/MSF districts, Code Enforcement ensures any building permit is for a house
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or duplex consistent with the ordinance.
13. OnJuly 13, 2015, County Attorney Arrigo Carotti and I met with Attorney Brittain and

Plaintiff DeCiero. Again no specific information regarding any particular property or owner was
mentioned. Mr. Brittain talked about how the City of Myrtle Beach was handling short term
rentals and provided portions of the City’s ordinances that specifically address transient
0ccupancy, permanent homes, and minimum rental, lease, sublet, and timeshare periods in
certain zoning districts. - 4

14. Iexplained fo Mr. Brittain and Mr. DeCiero that the county has not adopted any minimum
rental periods and does not have any language in its zoning ordinance specifically addressing
permanent homes, transient occupancy or timeshare ownership. I also explained that it would be |
difficult for the Council to adopt such regulations because in Garden City and other
unincorporated areas of the County short term rentals have been the norm for a long time. I told
them that in one section of Garden City all of the oceanfront, first, second, third, and fourth ow
beach houses are zoned SF 6, the same zoning as Long Bay Estates.

15.  During the meeting referenced above, I also explained that it was impossible to prosecute
someone for violating the Zoning Ordinance for short term rentals when the ordinance does not .
address the issue and sets no minimum rental period. I stated that people have a right to know in
advance what the law requires or prohibits so that they can conform their bonduct.

16.  During the same meéting County Attorney Carotti suggested that Mr. Brittain bring an
action to enforce the covenants and restrictions Mr. Brittain had mentioned earlier or take the
legislative route. Mr. Brittain said he was not interested in going the Iegisiative route.

17. By letter dated Sepfember 17,2015, Zoning Administratbr_ Rennie Mincey and I recejved a
“Memorandum” from Mr. Brittain (EX. C). The Memorandum details the private restrictive

covenants and argues their validity. \
18.  Mr. Brittain’s Memorandum cites the Zoning Ordinance’s definition of “family” (EX. C p.

2). The Memorandum states “[i]t is clear that the single family and duplex homes located in Long
Bay Estates that are currently being rented on a weekly basis are renting to large groups of

people, many unrelated, that greatly exceed the number of occupants allowed by this ordinance.”
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19. - Again, the complainant was Mr. Brittain, and there was no complaint to investigate: no
address, no homeowner name, and no date or specifics of any kind.

20.  Ireplied by letter dated September 21, 2015, directing his attention to the previous
discussions the County has had on the topic, and to the availability of a private action. (EX.D)
21.  To date, the County has not elected to address short term rentals. For example: May 6,
2004, six property owners addressed the Horiy County Council Infrastructure and Regulation
(I&R) Committee on the topic. Councilman Schwartzkopf moved that staff be empowered to
make a decision on group housing and enforcement. His motion died for lack of second. (EX.E)
22. Many homeowners up énd down the Grand Strand rent their homes as vacation rentals.
23.  Oceanside neighbo;hoods in Garden City are zoned SF and MSF similarly to Long Bay
Estates (zoned SF6). (See EX. F). ) '

24.  Sincel have been with the County, there have ‘never been prohibitions on this. _
25. Robért DeCiero is the plaintiff in the lawsuit filed by Attorney Brittain. I do not know |
where Mr. DeCiero resides, but I have no reason to doubt that he resides in Long Bay Estates. He
was one of the people that spoke to the [&R Committee in 2004. , , .
26.  Atno time during the meeting with Attorney Brittain and Mr. DeCiero on July 15, 2016,
or in the letters sent by Mr. Brittain on June 2, 2015, June 19, 2015, and September 17, 2015, did
M. Brittian or Mr. DeCiero, p'rovideiany evidence or information whatsoever that showed or
pertained to a violation of the Zoning.'Ordinance regarding any specific property.

27.  Had a specific complaint regarding a zoning violation on a particular property been made,
it would have been handled as all such complaints are handledT When a complaint of a zoning
violation pertaining to a pérticular property is received, it is assigned to a zoning inspector who
conducts a site visft, photographs the property, and issues é written warning if the violation is
verified. The warning advises the person in violation of the nature of the violation and what is
required to cure it. In questionable or complex cases, the person believed to be in violation is
directed to contact the zoning administrator. A time period for compliance or getting in contact
with the zo\ning admim’strator is also given. If the violation is not cured within the time given or

an appeal to the Zoning Board of Appeals is not filed, a uniform summons is issued.
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FURTHER THE AFFIANT SAYETH NOT.

Sworn to before me this ' day

(TN

0

Notary Public t@ﬂ South Carolina

My Commission Expires: _il “%i £

—)42,7«»07;’ () M;:

Janet Ca.éer,
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THE BRITTAIN LAW FIRM, P.A..
ATTORNEYS AT LAW
4614 OLEANDER DrIVE
MYRTLE BEACH, SOUTH CAROLINA 29577

THOMAS C. BRITTAIN 843-449-8562
MARY MADISON BRITTAIN LANGWAY FAX 843-497-6124
A.PRESTON BRITTAIN wwiwbrittainlawfirm.com
T CASEBRITTAIN, JR. .

June 2, 2015

Ms. Janet Carter

Planning and Zoning Department
1301 Second Avenue Ste. 1D09
Conway, SC 29526

Arrigo P. Carotti, Esq.
P.0. Box 1236
Conway, SC 29528
RE: Leng Bay Estates Zoning Enforcement

Dear Sir and Madam:

This is to advise you that my office has been retained (0 represent certain residents of the Long
Bay Estates subdivision situated near the south end of Myrtle Beach in Horry County.

Please consider this as a formal complaint regarding violations pursuant to Horry County Code
OrdiNo::51299: § 31, 12-7-99.

After reviewing the relevant zoning district as set forth by vour office, we believe that several
homeowners arc in violation of the substance of the zoning and planning ordinances for that area.
[t is believed that Long Bay Estates, a private neighborhood, is zoned as a Residential District (SF
7) suitable for single-family residences. (GfdiNg: 037 § 2, 10-7-03; QrdENG: 67078 1, 5-1-
7). -

Moreover, the 1958 deed restrictions placed on each and every lotin Long Bay strictly states that
the land use “shall be nsed only for private residential purposes...and use of not more than one
family...” per dwelling, (Plat Book 25, page 22, recorded May 5, 1958).

Multiple bomeowners in Long Bay advertise their property as what is commonly referred to as a
“beach house™ for weekly vacation stays in Myrtle Beach. This is a direct violation of the law,

The continued operation of the above-described severcly conflicts with the original intent of the
subdivision and is a nuisance to the law abiding residence of the same.

Pursuam to Code, please immediately investigate this matter and enforce the provisions of the
ordinances of Horry County in order to assure compliance. (Ord. No. 51-99, § 31, 12-7-99.)
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Ms. Janet Carter
Arrigo P. Carotti, Esq.
June 2, 2015

Page 2

~ Please take notice that we intend to file an action in the Horry County Court of Common Pleas to
contest the land use on these grounds and others if 1 do not heard from you by June 30, 2015.

Thank you for your prompt attention in this matter;

Yours truly,

TAWLAW FIRM, P.A.

@, Vo
nas C. am

TCB/all
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Horry County Government & Justice Center
1301 Second Avenue

Conway, South Carolina 29526

Phone 843.915.5340 {| _Fak 843.915.6340

Horry County Government

PLANNING & ZONING DEPARTMENT
wwvr.horrycounty.org

June 12, 2015

Thomas C. Brittain, Esquire
The Brittain Law Firm, PA
4614 Oleander Drive
Myrtle Beach, SC 29577

Re:  Your Letter of June 2 re Long Bay Estates

Dear Mr. Brittain:

Horry County has no specific ordinance prohibiting short-term rentals in established
neighborhoods. There have been previous discussions regarding the matter, but no ordinance
was brought forward due to several concerns, including the inability of the county to police
rental terms and enforce such an ordinance, as well as the fact that there are short term rentals in
residentially zoned communities all along the Strand. Some of these developments were built
specifically as resorts and mixed-use communities, while others are oceanfront, second, third and
fourth row homes that have been vacation rentals for years. Many of these properties have the
same zoning as Long Bay Estates, SF6.

Covenants and Restrictions are the most effective way to deal with his issue. However, that
would be a private matter between the HOA and the home owners, and not something the county
could enforce. .

Sincerely,

Janet Carter
Planning Director/I&R Counsel
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THE BRITTAIN LAW FIRM, P.A.
- ATTORNEYS AT LAW
4614 OLEANDER DRIVE
MYRTLE BEACH, SOUTH CAROLINA 29577

THOMAS C. BROTARN 843-449-8562
MARY MADISON BRITTAIN LANGWAY _ . FAX 843-497-6124
A. PRESTON BRITTAIN wiwvw.brittainlawfirm.com
T. CASEBRITTAIN, jR. T
September 17, 2015
Ms. Janet Carter

Planning and Zoning Department
1301 Second Avenue Ste. 1D09
Conway, SC 29526

Ms. Rennie Mincey
Planning and Zoning Department
1301 Second Avenue Ste. 1D09
Conway, SC 29526
RE: Long Bay Estates Zoning Enforcement

Dear Madams:

I wanted to follow up with my August 18™ Memorandum. a copy of which is atached hereto,
regarding the Long Bay Estates subdivision located in Horry County. In this Memo we provided
both case law and zoning ordingnces substantiating our position.

Please contact me at your earliest convenience to discuss where we are on this.

Yours truly,

cc:  Amigo Caroiti, Esq.
Robert DeCiero
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MEMORANDUM

To:  Horry County Zoning
From: Thomas C. Brittain, Esquire, The Brittain Law Firm, P.A.
Date: Auguost 17,2015

RE: Long Bay Estates Subdivision, Myrtle Beach, Horry County, South Carolina

As our Supreme Court has explained, “restrictive covcuaﬁnls are coniractual in nalure.”
Hoffman v. Cohen, 262 S8.C. 71, 75,202 S.E. 2d 363, 365 (1974). The cardinal rule of construction

in interpreling any contract is to ascertain and give effect to the intention of the parties. Such intent

should, as nearly as possible, be gleaned from the instrument itself. Nance v. Waldrop. 258 S.C.
69, 187 S.E. (2d) 226 (1972). Thus, “the language of a restrictive covenant is to be.canstrued
according to the plain and ordinary meaning attributed (o it at the lime of execution Hardy v.
Aiken, 369 S.C. 160, 166, 631 S.E.2d 539, 542 (2006) (cnatlon omitted),

Restrictions 10 be zmposed on the Residential Propmv in the Long Bay Estates were
recorded on May 5, 1958. In pertinent part, Paragraph (d) states: “This property shall be used
only for private residential purposes and no more than one dwelling containing not more than
two apartments or living units each for the occupancy and use of not more than one family,..”

In an unrefated matter, on March 14, 2000 the Honorable J. Stanton Cross, Master of Equity
for Hotry County. ruled in favor of the plaintiffs (rumerous Long Bay Estates Property Owners)
concerning the 1958 Restrictive Covenants for Long Bay Estates. and makes clear that all lots in
the Subdivision are SUbJECI to the conditions without cxccpnon Further, the holding makes clear
that any attempt to violaie these resmcnve covenants wxll rcsult in court action,

These restrictive covenants were intended. among other things, to prohibit the use of a
house as a vacation rental home. The use of a house as a vacation rental home is inconsistent with
the plain language of the restrictive cov enants applicable to thc su bdmsxon

Here, the term “residential purposes™ is not expressly defined by the restrictive covenpants.
“When a term is not defined within a contract, evidence of its usual and customary meaning is
competent to aid in determining its meaning.” Anderson_v. Buonforte, 365 S.C. 482, 490, 617
S.E.2d 750, 754 (Ct. App. 2005). The term “residential” has been defined as “of, relating to, or
having residence.” The American Heritage College Dictionary 1161 (3d ed. 1997). “Residence”
has been defined as “the place in which one lives; a dwelling.” 1d. Furthermorec, the restrictive

.
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covenants in this case expressly provide that the subdivision was intended exclusively for single-
family dwellings.

The Supreme Courl’s decision in Hoffman is particularly instructive with regards to the
issue of whether the use of a house as a vacation rental home is permitted in a subdivision with
covenants restricling the use.of property to residential purposes and single-family dwellings. In
that case, the Court addressed whether the respondent’s proposed construction of a 62-unit high-
rise condominium complex violated the restrictive covenants of the subdxvmon the property was

located in. : )

It is proper in construing restrictive .covenants fo consider “the overall plan of the
subdivision as conceived and carried out,” particularly when a subdivision is fully developed,
consisting exclusively of single-family residences. In’ hght of this oyerall plan of development,
the Court found the restrictive covenants were dcswncd o -prevent the use of the land in a
commercial nature such as for short term rental homes. Such land use is entirely inconsistent with
the overall scheme of ihe subdivision, though rental homes are not strictly speaking a commercial
- use, it involves congestion and many of the undesirable characteristics incident to renting
beachfront residences. The short term rentals in Long Bay have become a 'commerciaktypc
operation, inconsistent with the whole tenor of the. restn’ctions.

The use of a house as a vacation rental home js mconsxstent with the plain language of the
- restrictive covenants applicable to the subdivision. The restrictions expressly limit the use of

property in the subdivision to residential purposcs arid single-family dwellings. The usc ofa house
‘as a vacation rental home constitutes a violation of the restrictions and ordinancés.

Furtber, Long Bay is cumrently zoned as an SFG Residential District and, as such, is
comprised of single family and duplex family dwellings. According to Article IV Scction 431 of
the Horry County Zoning Ordinance, a family is defined as “an individual or two or more persons
‘related by blood, marriage or adopnon living together as a single household unit, or, 4 group of
not more than 5 persons not related by blood, marriage, or adoption, living together asa smgle
family household unil.” 1t is clear that the single family and duplex family homes located in Long

Bay Estates that are currently being rented on a weckly basis are renting to Iargc groups of people;.

many unrelated, that greatly exceed the number of occupants allowed by this ordinance. These
large groups bring with them to this subdivision excessive traffic, excessive noise and excessive

trash; all of which is a nuisance to the homeowners in this area.

1 understand that policing these rental homes to ensure they are complying with all
applicable ordinances is a daunting task and onc the County would prefer to avoid, however, under
Article X1 Scction 1300 of the Zoning Ordinance it clearly states that “The Horry County Council
shall fund sufficient personnel to administer and eriforce the provisions of this ordinance. If the
Zoning Administrator shall find that any of the provisions of ihis ordinance are being violated, he
shall notify in writing the person responsible for such violations, indicating the nature of the
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violation and ordering the action necessary to correct it. He shall order discontinuance of illegal
use of land, buildings or structures; removal of illegal buildings or structures or of illegal additions,
alter alterations, or structural changes, discontinuance of any illegal work being done: or shall take

any other action authorized by this ordinance to ensure compliance with or to prevent violation of

its provision.”

Our judicial system has upheld the enforcement of the governing restrictive covenants for
Long Bay Estates and the current Ordinances for Horry County also uphold the restrictive use of
these residential homes under their definition of family.

1 assure you we are not asking the Horry County Zoning Board to exceed the boundaries
of their authority as outlined in these Ordinances. We are simply asking the Board to uphold their
duties and responsibilities to the citizens of Horry County who are residing in Long Bay Estates
and to enforce the ordinances that were put in place for the safety and-protection of these
homeowners. ' A
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RO

Thomas C. Briltain, Esquire
The Brittain Law Firm, PA
4614 Oleander Drive
Myrtle Beach, SC 29577

-~ Re:  Your Mcmorandﬁm of August 17,2015 re Long Bay Estates

B LALLM AL TSR D4

Dear Mr. Brittain:

~——

1 have reviewed your memorandum and offer these comments in response. In order to regulate
short term rentals and fransient accommodations Horry County would need 1o amend the zoning
ordinance to identify the districts where short term rentals are allowed/prohibited and specify the
minimum tental period allowed in these districts. There have been previous discussions _
regarding the mattet, but no ordinance was brought forward because this issue can be handled
through enforcement of covenants and restrictions if they prohibit such rentals. There were also
concerns regarding the county’s ability to police rental terms and enforce such an ordinance.

- Thereare short term rentals occurring in residentially zoned and mixed use communities. ajl
along the Strand. An ordinance of this type would have broad reaching effects and economic
impacts to many property owners outside Long Ray Estates.

T R, T ST T A e ey, e,

YRR T

If activity is oceurring in Long Bay Estates that violates the applicable Covenants and
Restrictions as your memoraudum states, an action to enforce thosc Covenants and Restrictions
is the remedy currently available to your client. :

Sincerely, ‘ ’ _ _ | .

Janet Carter
Planning Director/I&R Counsel

LLF DO RV TR
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EXHIBIT

- .. ..HORRY-COUNTY COUNCIL. . L e
' __Infrastructure & Regnlatmn Committes Meetmg/Buduet .
: Councxl Conference Room: . - :-.

2 00 p.m

MEMBDRS PRESE\IT' Gme Suuth Chamnan, Carl Schwanzkopf Kcvmﬂardee and Howard
Barnard . N ; X R Do .

M EMBERS ABSE’\(T.

OTHERS PRESENT' Danny Lrught Pat Hazﬂcy, Steve Gosnell Janet Carter, Tommy Lee. Tom o
Garigen; Roland Meyer Mlchelle Shumpcrt and Llsa BOUICICI' . L

In ac»ordance w1th the FOIA notlcea of thn, meetmg were prqued to the prcss statmg the hmu
date, and place of the meetmg """ .

CH.AN GB..S TO AGE’\DA

Mr. Srruth statcd smﬁ‘ requesled to add an Updatc on the Horne Occupatlon Ordmmu:, and |
Discussion on Renia] Property- Five. Per.son Lxmtt - .

| Mr. Smuh stated <taﬁ" requestcd lo dcfer the prOl’t on Wacc:uuaw Mcdlcal Park Rmd & lehum )
Finlayson Road Update o . .

Mr. Smxtb requestcd to remove the Resolutxon to reallocate road fec funds to Lon2 L(.:lf Dm'e :
becauae the matter was handled at the Counml muetmg KR : .

APPROVAL OF AGEI\DA‘ Mr Schwartzk()pf movcd to '1pprove the agenda as amended
- sebonded by Mr, Hardee. The motion passed unammously L L .

PUBLIC INPUT: There was none, S

APPROVAL OI‘ MINUTES Aphl 8 004 Mr Hardc.e moyed to .zpprme the nunutes as
submitted, secondcd bx Mr. Suhx\mzkopf The motmnpdssed unammeuslv N

AD;\'ILNISTRATION & DEPARTMEI\T H.EAD REPORTS

Status of casement acquisition 'md constructwn for Years 1-7. Mr. Smlth dnfcrrcd thm item to
the next mcetmu ' . . R
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Update on Homic Oceupation Ordinance. Mr. Meyer presented the ordinance with the changes.

. The foligivirig pecple.spoke: .~ +.ir .. % 1.

1. RenegJomes, .0 - - i .o
2, Franklin Hughes, | (1 i TR
3. Nancy Clark.:. S S ST TR S PR 20
4. JimmyDay.
5. Walt Faulk. ~
6. Pam Creech.
7. Larry Bratcher. ~
8.. Renee Hughes. -
Bill Sarvis.

9. . .
IO:J’QanncDolIar.-::' ST

Mr. Hardes moved to defer to the Planning Commission with the members of the I&R

Committee meeting with them, seconded by Mr: Barnard. Mr. Schwartzkopf asked that they

advertis¢ and have public input. ‘The motion passed unanimously. Chairman Giliand spoke :

about commuriication between Council and thé community. Ms..Carter stated those interested. .
.in being on the mailing list for agendas could sign up in the Planning Depatiment, = .~ .
M. Smith called a recess at 3:20 p.m, The meefing réconvened at 3:30 pop,

Rental Properties. Mr. Gosnell spoke about group housing and enforcement, The following . -
peoplespoke: .~ © ., LT T A ST
1. ‘Natasha Hanna, Hearn, Brittain & Martin Law Firm. She requested deferral. :
JOhnMU.Sik. L . Dol TTI Ll L ST
Walter Sera. " - 0o -
-John Pelarito, Long Bay.Estates. .
Howell Bellamy. = : - :
Bob DeCigro.

S

B B

Mr. Schwartzkopf oved that the committee empoiwer staff to make a decision and act and

carry it out. The motion died for ldck of a secand, | on

PARTNERS Présént:itioﬁ! Pine Ridge Business é.e'ntcri()ffer. Mr, Wq_od!,e stated hé had been

approached by Westem Horry Land & Timber, LLC to pucchase 3.3 dcres. The pucchase price was
§100,000, and upon execution of the coritract, Horry County guatanteéd in writing thatthe.
remaining sites in the Pine Ridge Business Center wouldn't be sold for uses such as vending car
wash and‘or gutomotive service type facilities. Mr, Woodle stated the offer was substantially below
the appraised value. He had an appraisal dated March.2004.on two acres beside he entrance, which
was $120,000 or $60.000 per acre. Mr. Barnard nioved to decline, seconded by Mr, Schwartzkopf,

Thie motion passed unanimously, :

Update on the status of the PDD changes. Ms, Carter presented the proposed ameéndments and

the draft that was being considered by the Planning Commiission. The PDD Committee had met

several times and still had issues to be discussed such as sybmittal requirements, 25 ft. perjmeter
. buffer, reversion clause, efc. Mr.-Smith stated it may be on the June 1&R Committec dgenda.
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GSW&SA request to purchase Mr. Hardeuowsed hnnselt from dxscussmn Thc issue was
should Hon}' County negotiate a grani/sale of one (1) acre of Jand at Carolina Forest Recreation
Site #3 to Grand Strand Water & Sewer Authority for an elevated water taiik sife. Mr, Lee stated

they recommerided askmg GSW&SA to look elsev&hcrc and if they came back anid said they
- absolutely couldn’t find anything else then fie tholighf it was worthwhile. Mr. Schwartzkopf moy ed

to aceept Mr. Lee’s recommendatmn seconded byMr Bamard Th(, motxon passed

uﬂamIHOUSIY oo R R AT - Lo

RESOLU’I’IOI\S/ORDINANCES' :

Ar esolutmn to accept roads and draxnagc in Avnlon Plzmt.mon/ID t&.resoluuon to accept
roads and dramagem Pebble Creel/ID; A resolution to reallocate road fee fungds to Gary
Road; and A resolution to remove a section of 2 10ad on the appr ‘oved. Year 6 throygh 11
paving improvement list and substitute certain other roads jn. Distr mt 8 Mr Hardce moved to e
apprme scconded by Mr Bamard The monon passed undmmousi_y ST

: An oi- dmance gr antmg Santce Coopgr,a unht) easement across Spoﬂ Basm 13B Mr Sxmth

_ recused himself from discussion. Mr. Schwartzkopf moved to approw: secondcd byM: Barnard L
The manon passed 11nammou<ly ' : LT

manual had. been prcpared and the Stonnwatcr Adwsory Board had voted in favor of recommendmo .
adophon by Hory County Councﬂ Mr Schwartzkopf moved to approxe and to amend B

Resolutlon regardmg bcach rcnounshmcnt The issue. was a changc mn lhc chcral
* Administration’s policy regarding cost shanng_, on-going beach renourishment prOJects around the
nation. Staffrecommended the approval of the resolution but no participation in the lawsuit. Mr,"
Smith requested a small presentation on the impact. Mr. Bamatd moved to rccommend Optlon B -
including the background information of not pursumg the lawsmt seconded by Mr Hardee, '
The motlon pa:sed lmammousl A e B

J&R: Enemeermg. Stormv. atcr. Pubhc Works (470 & 471); Pa: ks & Recreanon and Fund
06. Mr. Gosnell presented a slide preséntation and stated all the criteria they asked for was met in’
the General Fund, They developed a list of things fhat cou]d be funded out of Fund Balan¢e. T hey
came up with the top ten things they felt should be funded T.blS W rould go to fuI[ Councd at the

budget workshop for dxscusswn and \’OUHE

Mr Schwar[zkopf moy ed o accept the budget as plcscnted at the last eefing and to approve
the prxouty list as prcsented sec.onded by 1 ’VIr Barnard. Thc motlon pas:.ed unammouqu.

Mr. Gosncll gave 4 buef overview v of each dcpartment L |

o3 ]
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M. Siith suggested 1o0king at .gax incféase of a nifl to-balanice the biudget for Fond 06, . -

* My, Barnard suggested ey go back fo Conngil s4idh What staff had pt topefher.viith the opfions . ..
and recommendations. "M, Gosnell stated they would put the _ifz:tb;ql_a_ﬁog:tqgcthef_agq provide that -

toCouncil. ;o T Tl LT IR

. Mr. Barpard. moved to accept staff’s recommendations with the changes in recreation, which -
was combining Parks & Recreation thrée funds into one {und by, project and increasing the .
city and municipality funding from $100,000 to $200,000, seconded by Mr, ‘Smith. The motion .

passed unanimously.

Mr. Gosngll stated regarding Fund 6, staff would present the history of the milage showing the
' - impacts based on Council’s direction, the faict that.the iminimum was two-thirds 6f a mil and siaff
recommended.onemil and then they wonld address some of the areas in the. County that had no
service such as Mr. Lazarus” aréa and also try to address the cost pér ton equity fssue, © . : .-

Mr., Bamnard moved to a'djqurn.;._ seconded b} M Smith. The motion passed. The meeting

adjoumned at 7:10 p.m. I T IR LI LT LA
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Horry County
(- Single Family Residential Zoning
om South of Surfside Beach
T SF Zoning = 280.60 Total Acres
] T4 MSF Zoning = 246.36 Total Acres
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State of South Carolina
Whe Circuit Court of the FFifteenth FJudicial Civcuit

: 5 Mailing: * P. 0. Box 479 (zip code 2944 2)
N Be’_“am“,l H: Culbertson Location: 401 Cleland St. (zip code 29440}
‘Resident Circuit Judge ‘ Georgetown, South Carolina
Telephone: (843)545-3030
Facsimile: (843) 545-3282

Email: beculbertsonj@sccourts.org

June 2, 2016 | - -

Elise F. Crosby, Esquire
Crosby Law Firm, LL.C
405 Dozier Street = .
Georgetown, SC 29440

Thomas C. Brittain, Esquire
The Brittain Law Firm, P.A.
4614 Oleander Drive
Myrtle Beach, SC 29577

RE: Decierov. Horry County (Case No. 2015-CP-26-8179)
Dear Ms. Crosby and Mr. Brittain:
I ask that Ms. Crosby preparé an order granting the defendant's Motion to

Dismiss in the above referenced case pursuant to Rule 12(b)(6), SCRCP. I
conclude as a matter of law that the zoning ordinance upon which the plaintiff

. relies in his claim for relief restricts construction in the Long Bay Estates

Subdivision to single family and duplex dwellings, neither of which restricts short
term rentals or the number of occupants. Therefore, the plaintiff fails to state a
claim upon which relief can be granted. As a result of this ruling, the defendant's
Motion for Summary Judgment is "moot."

Additional conclusions of law to support this decision may be included in
the proposed order for my consideration provided that the conclusions are limited
to the pleadings and no extraneous matters are referenced that would convert this
decision to a summary judgment ruling.
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Elise F. Crosby, Esquire
Thomas C. Brittain, Esquire
June 2, 2016

Page Two

Be sure that the proposed order is provided to Mr. Brittain for review prior
to submitting it to me for signature.

I thank you in advance for your prompt attentlon to this matter and with
kindest regards, I remain

Very truly yours,
it 7] Ll T

Benjamm H. Culbertson

BHC/bhc
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IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals \

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

Case No. 2015-CP-26-8179
Appellate Case No. 2016-002175

Robert DeCiero, a resident of Long Bay Estates Subdivision,
Myrtle Beach, South Caroling .........cccoceiviiiiiiiiiiiiniiieeeee s Appellant,

Horry County, State of South Carolina..........cccccecevivcenniiniiciniinniieceenieene Respondent.

CERTIFICATE OF COUNSEL

We hereby certify that the Record on Appeal contains all materials designated to be

included by any of the parties and not any other material.

RECEIVE

MAY 18 2017
% SC Court of Appeals
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omas C. Brittain, Esquire
Mary Madison Brittain Langway, Esquire
The Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

843-449-8562 Telephone

843-497-6124 Facsimile

Attorneys for Appellant



