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STATEMENT OF ISSUES ON APPEAL

1. Did the trial court err in failing to set aside its October 2, 2013 Order and Judgment
pursuant to Rulé 60(b)(5) SCRCP because the judgment is no longer equitable?

2. Did the trial court err in granting Mr. Ballard’s to modify the Order Appointing Receiver
and directing the receiver to no longer pay living expenses to the Defendants?

{3. Did the trial court err in transferring Appellaﬁt’s interests in TRG, LLC, Greenville
Gateway Developers, LLC and Sozo7, LLC to the Receiver? -

STATEMENT OF THE CASE

The present matters on appeal came before the ‘trial court for hearing oﬁ January 27,
2017. '(January 27, 2017 Traﬁscript is incorporated herein by reference.) Following denial of
Petitioners Writ of Certiorafi to the Supreme Court of South Carolina, the judgment in this
matter was final. Eachv'.of these matters involves activity and actions post-judgment.

As is well-docuﬁented, this matter involves an equitable judgment of oppression and a
subsequént order for Respondent to return his sh‘zvires upon payment of the court ordered valﬁe.
As testified in prior hearings, Appellant has not been in an econofnic position to complete the )
court—ordefed buyout. (August 6, 2013 Transcript.) Despite this inability, up until the end of
2016, Appellant has ﬁonetheless made a continuous effort to attempt to develop the Warpath
Marina. (Id; 1/12/17 - Roberson Aff. § 3.) One of those efforts was to offer the shares of
Appellant and Petitioners to .Mr. Ballard in Yexchal‘lge for a release and satisfaction. Mr. Ballard
would thereafter be in a position to complete the development. An agreement to such an
exchange was reached on August 8, 2014. (1d.)

Following this agfeement, it is undisputed in the record that Mr. Ballard was permitted a
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period of time per the agreement to open discussions with Duke Energy, the leaseholder. (Id. at
14.) At all times throughout this litigation, Appellant has maintained an open, productive and
positive relationship with Duke Energy. (Id. at Y 5.) Duke Energy understood the situation and
remained patient with the progress.

' It appears from documentation, Mr. Ballard and his representatives met with Dul<e '
Energy on September 3, 2014. - (1d. at § 6.) | Perthe agreement, Appellant was not a part of the -
meeting or permittecl communications with Duke Energy. Subsequent written communications
were apparently had on September 9,2017. (I_cl.) Following such communications, Duke Energy
responded to Respondent’s repre’sentative on Septem‘b'er 30, 2017 setting forth the conditions
upon wh‘l_ch Duke Energy would engage with Mr. Ballard. (1/12/17 - Roberson Aff. 99 5and 7))
For reasons unknown, Respondent declined to engage further with Duke Energy, broke off
communications and terminated the August 8,2014 agreement. (ﬂ 78)

Un_fortunately, following Mr. lBallard’_s communications, the ientire .relationship between
| :AWarpath and Duke Energy changed. (Id. § 10.) By way of example, following 'Respondent’s‘
rejection of Duke Energy’s eonditions and subs'equent disengagement, Duke Energy asked that
Warpath agree to terminate. the lease. '.At no time had that request been made prior. (Id. 1[ 11.)
Given the desire to see the development through Appellant decl1ne Duke Energy s request and
began further efforts to fund and develop Warpath. (Id. § 12).

In 2015, Appellant was able to engage with a new financial and development partner.;
Mr. Ballard was notified of these developments. At that time, Duke Energy was also notified
and was provided with a development plan in December 2015. Appellant as well sought and/or
received the approvals necessary from community and governmental partners (all of which had
previously approved), began the process of renewing and/or reacquiring all necessary lapsed

6



permits and entered into agreements to reacquire property necessary for wastewater treatment.
(1/12/17 - Roberson Aff. § 13.)

Unfortunately, given the changed relationship with Duke Energy, they were unwilling to
participate in the development plans. (l\d. 9 14.) On January 4, 2016, Warpath received notice of
vthe lease default with a 60-day period to cure. (Id. § 15.) Despite Appellant’s best efforts to
communicate with Duke Energy, a unilateral lease termination was issued on March 4, 2016.
(Id. § 16.) Appellant thereafter continued attempts throughout 2016 to reengage with Duke
Energy. (Id. §17.) Given that Duke Energy was unwilling to engage in further discussions anci
realizing that Appellant coﬁld not remedy the damage caused by the shift in the Duke Energy
relationship with Warpath and tﬁe impénding motions by Respondent before the‘ trial court,
Appellant was left with no choice but to seek the requested Rule 60, SCRCP, relief.

A hearing was held on January 27, 2017 before the trial clourt on Appellant’s motion for
Rule 60 relief, Respondents motion to modify the terms of receivership and the receiver’s motion
to transfer Appellant’s LLC interests. On February 17, 2017, the court iss.ued orders denying
Appellants’ motion and gfanting the motions of Respondent and receiver. This appeal was

thereafter timely taken.

STANDARD OF REVIEW
This appeal is as to an order of the trial court sitting equity and also involves questions of

law. As such, the Court reviews this matter de novo an may find facts in accordance with its

view of the evidence. Brenco v. S.C. Dep’t of Transp., 363 S.C. 136, 142, 609 S.E.2d 531, 534

(Ct. App. 2005).



ARGUMENT

1. The trial court erred in failing to set aside its October 2, 2013 Order and Judgment

pursuant to Rule 60(b)(5) SCRCP because prospective application of the iudgment

is no longer equitable.

In considering this matter and the subsequent application of the court’s judgment, the trial
court sits in equity Appellant would submit that until the trial court s order is fulﬁlled and
equity is served for the benefit of those affected including the 1nnocent corporation (whlch' '
- according the Respondent i}simerely a nominal party), the trial court‘is responsible to retain

: jurisdiction and see that equity'is served. In this matter, for'reasons outside of the control of -

| Appellant, despite the best efforts of the Appellant to»de\./e‘lop the‘ ;property, Duke ‘Energy'»

unilaterally terminated the lease thereby stripping Warpath of it.s primary asset. The result being
that the shares of Warpath are V1rtually worthless

| Appellant s Rule 60(b)(5) motion is based on the fact that the continuing appllcatron of »‘ .

the court’s. Judgment is no longer equitable “Rule 60(b) is to be liberally construed to carry out |

purpose of av01d1ng the result of an erroneous judgment ” Blanchard v St Paul Fire & Marine

Ins. Co. 341 F2d 351 (5th Cir. 1965) The 1ntent1on of the court’s judgment was the exchange
of the shares Warpath at a particular value. At this point, Appellant will receive shares be_armg
1o value in exchange for the court ordered value. Such a. result.isineqluitable.
The court erred in denying Appellant’s motion to set aside the court’s October 2, 2013
order in the following respects: |
a. Based on the record before the court‘as set forth herein, Appellant has presented facts
and arguments sufﬁc1ent to support a grant of Appellant S motion to set asrde the
court s October 2, 2013 Judgment Respondent’s prmc1pal factual argument adopted
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b. by the court is that Appellant was responsible for securing funding, failed to do so

and is therefore at fault for the lease termination. This fails logic. First, the project
had been pending for over 8 years as of early 2016. As Appellant testified, Duke
Energy and Warpath had mai‘ntained a positive and productive relationship. Duke
Energy was well aware of the status of the project. As Appellant testified in affidavit,
the efforts to fund were not time limited and were continuous right up until the point.
that Duke Energy made the unilateral and wrongful decision to terminate the lease.
Until Respondent was involved in the negotiations and relationship, Duke Energy had
nevef before threatened to terminate fhe léase. It was not until after Resﬁondent’s
engagement with Duke Energy and subsequent rejection of their conditions did Duke
Energy begin to withdraw. Appellant’s efforts thereafter were rebuffed.
At the hearing, after the trial court attempted to dismiss Appellant’s motion as moot,
the trial court heard a few minutes of argument, took no testimony or requested any
testimény and denied the motion on the qut.' Appellant is now on the receiving end
of an inequitable order. The value Appellant expects to receive and court’s order
contemplates Appellant will receive in the form of the shares upon fulfillment has
been completely stripped from the company by the unilateral decision of Duke
Energy. It is inequitable for the Appellant to bear the burden of continuing to meet
the court’s October 2, 2013 to purchase shares with no present or future value in
return. For these reasons, the court erred in finding that Appellant failed to meet its
burden and denying Appellant’s motion.

c. Alternatively, the court erred in holding that Rule 60(b)(5) is inapplicable.
Responderit claims the court’s October 2, 2013 order is a judgment of money
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d. damages. This is plainly false. The court’s order clearly is an equitable decree: pay a
sum of money in exchange for the return of Respondent’s shares of Warpath, ie. a
like-for-like exchange. Equitable decrees by their nature are continuous and
prospective.

The court’s citation to Appellant’s efforts to assert righté on appeal as a cause'of
Appel-lant"s damége is improper. As has been testified previously, Appellant has not
refused to buyout Respondent. Appellant had been unable to do so economically.
(August 3, 2013 Transcript.) On appeal, Appellant séught legal and equitable relief
of orders he believed to be wrong and inequifable. Nevertheless, even if Appellant
Was ablé to pay and had escrowed tﬁe buybut during the pendency of the a_lppeal; the

result would be same. The | appeal did not conclude until after Duke Energy
unilaterally terminated the lease. Appellant woﬁld nevertheless take the same

| bosition. For these reasons, the court erred in denyiné Appellant’s motion to set aside
the judgment. |

€. Altérnéti;/ely, the court erred in finding Appel‘lant’g motion untimély. First, the
matter was on appeal and trial court did not possess jurisdicﬁon. Second, neither the
court nor the Respondent could cite to any case law setting out a specific time frame.
That is becaﬁse thére is no time frame. Third, Appellant did not want this result.
Appellant did not want Duke Energy to terminate the lease. Respéndent made it very
clear that he did not want any part ip the future of the development when he rejected

- Dﬁke Energy’s conditions. Without dispute, Appellant made continuous efforts to

_reengage Duke Energy up until he had no choice but to seek the requested relief. A

10



f. failure to make every effort prior to making this motion would likeiy as well be held
over Appellant’s head and it would be akin to a failure to mitigate. The trial court’s -
order finding Appellant’s motion untimely is in error and without a basis in fact, law
or equity.

For these réasons, the court’s order denying Appellant’s relief requested pursuant to Rule

60(b)(5) should be reversed.

2; The_trial court erred_in_granting Respondent’s motion to_modify the Order

Appointing Receiver and directing the receiver to no longer pay living expenses to

the Defendants.

Once aéain, the court is sitting in equity. In equity, the court is to ensure that equity 1s
carried out to -all parties.. At the January 27, 2017 hearing (January 27, 2017 Transcript),
| Appellant opposed the Respondent;s request that the court modify the Order of Receivership to
~ deny he and wife living expenses. As argued, Appellant objected as he asserted that to deny the
payment of any and all living exbenses while the Respondent collectednl his Buyout would be
inequitable. (January 27, 2017 Transcript).

As tesﬁﬁed by affidavit, Appellant is 72 years old. (1/27/17 — Roberson Aff. § 2.)
Appellant’s wife, Beverly, is in poor health. (Id. §4.) At the time of the hearing, Mir. Roberson
could not attend because his wife was presently in the hospital having surgery. (January 27
Transcript.) Outside of the assets being levied by Respondent, Appellant has no income but for a
Social Sécurity payment that is insufficient to cover their expenses. (1/27/17 — Roberson Y 5-8.)
Appellant requested in equity that the court deny Respondent"s request to modify the Order of

Receivership to stop payments of living expenses. The court immediately launched into “what
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about this other property? He’s got — they’re talking about over $5 million in property.
Liquidate and give it over. Where’s the — where’s the $50,000 a month going in rent?”
Appellant thereafter explained that any value was tied up in LLC membership interests thaf could
not be simply liquidated. (January 27 Transcript.) The court continued “Well, I don’t want to
make the destitute, but he’s sitting on a lot of assets. And for him to claim that he’s just — can’t
- buy toothpaste is a little bit disiﬁgenuous.” (Id.) What the court failed to understand is that
absent sharing some of the distributional interests in the LLCs, the Appellant and his wife had no
other income but a Social Security payment. The court subsequently denied Appellant’s request
and granted Respondent’s motion as requested. In so doing, the court failed to cdnsider the
equitable effects of that order. For reasons set forth aBove, the Appellant requests that the court
. review the court’s order and reverse the decision on the modification to deny Appellant and his

wife reasonable living expenses.

3. The trial court erred in transferring Appellant’s interests in TRG, LL.C, Greenville

Gateway Developers, L1.C ahd Sozo7, LLC to the Receiver.

Appellant appeals the trial court’s decision to grant receiver’s motion to transfer
Appellant’s interest in TRG, LLC, Greenville Gateway Developers, LLC and Sozo7, LLC to the
possession and control of the Receiver. The trial court granted receiver’s motion on the Basis
that S.C. Code Ann § 33-44-504 permits the result. For these reasons, the trial court’s order was
in error and shbuld be reversed.

A member in an LLC has two basic rights: (1) control rights through voting and .(2)
economic/distributional rights. S.C. Code Ann. § 33-44-504 only provides a judgment creditor

the right to charge against or lien the distributional/economic interest of the debtor in an LLC.
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Id. A chargi‘ng order does not permit the debtor or réceiver for the debtor to receive the entire
membership interest. A charging order.does not allow a court to issue an order transferring a
debtors’ voting or control rights to a third-party. There is no statutory or common law remedy
that permits a creditor to be transferred a debtor’s control rights in an LLC. However, that is the
order issued by the trial court in this matter which is in error. For this reason, the trial court’s
order transferring Appellant’s control rights to the receiver is an error of law and must be
reversed. |

" CONCLUSION

For the reasons stated herein, Appellant submits that the trial court’s orders denying
Appellant’s motion to set aside the judgment pursuant to Rule 60(5)(5), Respondent’s motion to
modify the order of receivership and Receiver’s motion to compel should be reversed or reversed

and modified as set forth herein.

Respectfully submitted,

RLYLE SANDRIDGE &

Attorneys for Appellant, Tim Roberson

This ?/O day of September, 2017
Greenville, South Carolina
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