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On August 9, 2017, this Court issued an order dismissing Appellant’s appeal because it

lacked jurisdiction over the case. Pursuant to Rule 221(a), SCACR, Appellant petitioned this
Court for rehearing, and this Court requested that Respondent (“the State™) file a return to the
petition. For the following reasons, Appellant’s petition for rehearing should be denied.

Appellant’s Motion is a Nullity; No Equitable Defenses are Applicable

First and foremost, the State notes this Court simply does not have jurisdiction over this
,.matter. While Appellant attempts to sidestep the issue of this Court’s jurisdiction by claiming
the equitable defense of judicial estoppel and laches, this Court simply does not have the
jurisdiction to even consider such arguments because they are “legal nullities” in the eyes of the
law.

Plea counsel’s representation of Appellant was never terminated; thus plea counsel
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repreSented Aﬁpellant when he filed both of his post-trial motions. “The attorneys . . . of the
respective parties in the court below shall be deemed the attorneys . . . of the same parties in the
appellate court until withdrawal is approved and notice is given as provided in this Rule.” Rule
264(a), SCACR. Additionally, Rule 602(e)(1), SCACR stipulates, excepf as otherwise provided,
“[t]rial counsel, whether retained, appointed, or Public Defender, shall continue representation of
an accused until final judgment, including ahy proceeding on direct appeal.” See also Comment
4 to Rule 1.3, RPC, Rule 407, SCACR (“Unless the relationship is terminated as provided in
Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client.... [I]f a
Jawyer has handled a judicial or administrative proceeding that produced a result adverse to the
clieﬁt and the lawyer and the client have not agreed that the lawyer will handle the matter on
appeal, the lawyer should consult with the client about the possibility of appeal before
relinquishing responsibility for the matter.”); Rule 1.16(c), RPC, Rule 407, SCACR (“A lawyer
must comply with applicable law requiring notice to or permission of a tribunal when
terminating a representation.”).

In both Miller v. Stat;:, 388 S.C. 347, 697 S.E.2d 527 (2010) and State v. Devore, 416

S.C. 115, 784 S.E.2d 690 (Ct. App. 2016), the Supreme Court of South Carolina and this Court,
respectively, found pro se filings from defendants represented by counsel were “essentially . . .
nullitfies].” In Miller, the South Carolina Supreme Court instructed the courts of the state that
pro se documents, with the exceptions of motions to relieve counsel, could not even be
considered as accepted by the lower court, much less ruled upon.

Appellant fails to understand that his post-trial motions do not exist in the eyes of the

law. It was impossible for plea counsel to “adopt Appellant’s pro se motion[s] as his own” if;

legally, they never existed. In Devore, this Court specifically stated that such a nullity deprived



it of appellate jurisdidion over the entire case because, with the post-trial motions nullified,
“there was no proper notice of appeal served or post-trial motion made within ten days of
imposition of the sentence.” Thus, this Court does not have the jurisdiction to even consider
Appellant’s equitable defenses. |

Finally, even though the State did not reference nullity of Appellant’s post-trial motions
in prior filings, such omission does not preclude this Court from ruling on the issue. See Rule
220(c), SCACR (“The appellate court may affirm any ruling, order, decision or judgment upon
any ground(s) appearing in the Record on Appeal).

Appellant is not entitled to Equitable Defenses

Even is this Court had the jurisdiction to evaluate Appellant’s equitable defenses,
‘ Appellan“t has fallen woefully short of pro?ing their merit.
A. Unclean Hands

The State contends Appellant is not entitled to equitable defenses because if, as he
alleges, the State mispresented inconsistent positions to the PCR Court regarding the author of
Appellant’s post-trial motions, Appellant also participated in that misrepresentation and failed to
correct the record. |

“The doctrine of unclean hands precludes a [party] from recovering in equity if he acted
unfairly in a matter that is the subject of the litigation to the prejudice of the [other party.” First

Union Nat. Bank of South Carolina v. Soden, 333 S.C. 554, 511 S.E.2d 372 (Ct. App. 1998).

“He who comes into equity must come with clean hands. It is far more than a mere banality. It is
a self-imposed ordinance that closes the door of the court of equity to one tainted with

inequitableness or bad faith relative to the matter in which he seeks relief.” Emery v. Smith, 361

S.C. 207, 603 S.E.2d 598 (Ct. App. 2004) (internal quotation marks omitted).
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| Appéllant allheges the State’s sigﬁing of the consent order dismissing the PCR application
without prejudice was the State’s implicit assent to the representation that the post-trial motions
were filed through counsel. Assuming said argument, then Appellant, who, through counsel,
also signed the consent order, is equally, if not more, responsible for the misrepresentation to the
PCR court because he knew of the inaccuracy in the consent order. Appellant, knowing he, not
PCR counsel, filed the post-trial motions, signed off on the mischaracterization of his motions
instead of attempting to correct the language of the order. Because of his unclean hands,
Appellant is prohibited from seeking equitable relief.

B. Judicial Estoppel

In his petition for rehearing, Pope contends this Court misapprehended plea counsel’s
letter to the court filed April 15,2013. As noted by Appellant, plea counsel’s letter stated:

I represented Jake Lake at his guilty plea, which occurred on October 4, 2012. |

Mr. Lake has filed a Pro Se motion to reconsider and I respectfully request that I

receive notice as to the date of the hearing in order that I may assist him if

possible. Also, Mr. Lake’s father Magistrate Judge Robert H. Lake would like to

Teceive notice of the hearing.

Appellant claims this Court erroneously believed this letter was evidence that plea
counsel continuously represented Appellant from the time of his plea hearing through the date of
the hearing, when the letter was actually plea counsel’s attempt to adopt the pro se motion as his
motion. Under Appellant’s skewed interpretation of the facts, plea counsel’s representation of
him terminated at the moment the hearing ended and was then restarted mbnths later b}.l the
simple act of plea counsel filing a letter with the plea judge. However, such an interpretation is
not consistent with South Carolina law. Plea counsel was Appellant’s attorney at the time the

motions were filed because he had yet to complete or terminate his representation. See Rule

602(e)(1), SCRE (stating “[t]rial counsel, whether retained, appointed, or Public Defender, shall



continue representation of an accused until final judgment, including any proceeding on direct
appeal . . . .”), Rule 264(a), SCACR (“The attorneys and/or guardians ad litem of the respective
parties in the court below shall be deemed the attorneys and guardians of the same parties in the
appellate court until withdrawal is approved and notice is given . . . .”). Thus, Appellant was
required to file any and all post-trial motions through plea counsel.

The State would also contend that the doctrine of judicial estoppel does not apply to the
instant case. For judicial estoppel to apply, a party must show:

(1) Two inconsistent positions taken by the same party or parties in privity with one

another; (2) the positions must be taken in the same or related proceedings; (3) the party

taking the position must have been successful in maintaining that position and have

received some benefit; (4) the inconsistency must be part of an intentional effort to

mislead the court; and (5) the two positions must be totally inconsistent.

Cothran v. Brown, 357 S.C. 210, 592-S.E.2d 629 (2004). Moreover, “[t]he doctrine of judicial

~ estoppel is an equitable concept and should be applied sparingly, with clear regard for the facts
of the particular case.” Id. In the instant case, the State’s confusion over the authorship of the
post-trial motions was not part of al\ly intentional effort to mislead the court. As referenced
above; any “inconsistency” originated from Appellant’s statements in his PCR application.

Furthermore, the “inconsistent” statements were not made for the State’s benefit.
Notably, the statements were present in only two documents: the State’s Return and Motion to
Dismiss Without Prejudice and the Order of Dismissal Without Prejudice. Appellant’s Exhibits
6 and 7. The State was not attempting to use this minor “inconsistency” to its advantage in either
situation; indeed, it sought only to dismiss Appellant’s motion without prejudice and allow him
to refile his PCR application after the completion of his direct appeal, as required by South

~ Carolina law. See § 17-27-20(B) (1985) (requiring the completion of an Appellant’s direct

appeal before he may file an application for PCR).



Finally, judicial estoppel “generally applies only to inconsistent statements of fact.”

'Hayne Federal Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d 477 (1997). As noted by the

Miller and Devore courts, Appellant’s pro se motions are a nullity, meaning this Court does not

have jurisdiction over his appeal. The question of this Court’s jurisdiction is ulﬁmately a matter
of law, meaning judicial estoppel is not an appropriate means of recourse for Appellant.
Accordingly, this Court should not apply judicial estoppel to the instant matter.
C. Laches and Abandonment
The application of laches to Appellant’s case is inappropriate. To claim laches,

Appellant must show material prejudice caused by the other party’s delay. Mid-State Trust, II, v,

Wright, 323 S.C. 303, 474 S.E.2d 421 (1996).

Appellant’s claim that the language of the order led him “to believe his direct appeal
would be permitted to go forward” is a complete mischaracterization of the language of the
order. The language of the order only stated the “PCR application must be summarily dismissed
without prejudice until such time as the direct appeal is resolved.” Appellant’s Exhibit 7. Such
action was required under South Carolina law. See § 17-27-20(B) (1985). Neither the PCR
court nor the State made any promises about the merits of Appellant’s direct appeal.

The State argues Appellant is unable to show any material prejudice to his ability initiate
PCR by dismissing this appeal. The PCR order specifically gave Appellant one-year from the
ultimate resolution of this appeal to file a new application.

Notably, this Court found in Devore that the proper avenue of relief for the defendant, in

light of the Court’s lack of jurisdiction to hear his appeal, was PCR. Devore, n.4. In fact, it

stated that the failure of Devore’s trial counsel to file an appeal was, in itself, a proper ground for

relief. Id. Thus, if anything, plea counsel’s failure to file the post-trial motions and alleged
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abandonment could be additional grounds asserted in a future PCR application by Appellant.
~ The period to file an application on this ground for relief would likely start from the dismissal of

this direct appeal. See Wilson v. State, 348 S.C. 215, 559 S.E.2d 581 (2002) (finding the one-

year period for filing an application for PCR did not apply where defendant was denied a direct
appeal of his conviction due to ineffective assistance of counsel).
Accordingly, Appellant cannot show he was prejudiced in his ability to file future
applications for PCR.-
CONCLUSION
Based upon the foregoing, the State respectfully requests that this Court deny rehearing in

this case.

Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM F. SCHUMACHER, IV
Assistant Attorney General

William F. Schumacher, IV -
Bar # 100231 :

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3922

ATTORNEYS FOR RESPONDENT

September 28, 2017
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PROOF OF SERVICE

I, Destiny Blue, certify that I have served the Return to the Petition for Rehearing on
Appellant by depositing two copies of the same in the United States mail, postage prepaid,
addressed to: Susan B. Hackett, Esquire, South Carolina Commission on Indigent Defense,
Division of Appellate Defense, P.O. Box 11589, Columbia, South Carolina 29211

I further certify that all parties required by Rule to be served have been served.

This 28 day of September, 2017.

Office of Attorney Generale,
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727 SEP 28 2047
SC Court of Appeals




ALAN WILSON
ATTORNEY GENERAL

{The Honorable JennyiA:Kitchings

T
/

September 28, 2017

Clerk, South Carolina Court of Appeals

Post Office Box 11629
Columbia, South Carolina 29211

RE: State v. Jake Lake — Appellate Case No. 2016-000976

Dear Ms. Kitchings:

Enclosed please find the original and six copies of my Return to the Petition for Rehearing in the
.above-referenced case, along with proof of service, for filing in the above-referenced appeal.

WFS/
Enclosures

cc:  Susan B. Hackett, Esquire
Victim Advocacy Division

EMBERT-C. DENNIS BUILDING o POST OFFICE BOX 11549

Sincerely, |

William F. Schumacher, IV.
Assistant Attorney General
S.C. Bar No. 100231

a COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283



