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RECORDED

STATE OF SOUTH CAROLINA )  INTHECOURT OF COMMONERENSSL £10: 02
i )
COUNTY OF SUMTER }  CPNO.2013-CPa3-0228¢ ' 'c'_ : r‘“ rf* L!’r r;f L

" ARROWPOINT CAPITAL CORPORATION / SURTEREtUT LS
" ARROWOOD INDEMNITY co
Plamuff/AppeHant
v.
SOUTH CAROJ.INA SECOND INJURY FUND,
Defendant/Respondent, |
[INRE: |
Mary McConico, ORDER
Employee/Claimant, |
v. .
Yuasa-Exidé, Inc.,
Euiployef,‘ o

and -

Anowpomt Cap1tal Corp. {Atrowood Indemmty

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
)
)
)
)
Co., )
)
)

Carier.

. STATEMENT OF THE CASE -

This is an appeal from the Workers” Compensation Commission involving a denied claim for
reimbursex_ne_nt pursuant to 8.C, Code Ann. § 42-9-400 from the South Carolina Sccond Injury
Fund (t‘ll:e Fund) by Yuasa jExidc Incorporated, Employer, and Anowpoint éapital Corporatior,
Carricr (collectively Carrier). A hearing in this .miatter was held before the Single Cammissioner,

Andrea C. Roche, on August 13, 2012, to determine he issucs'as set forth ofi the Forms 54 and
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55.

At the hearing before - the Single Commissioncr, Camier alleged that it incurred
substantially greater liability for compensation when emp]oycc Mary McComco H ((,laxmant‘s)
allcged preex1stmg beavy metal poisoning, hypertenswn and/or cardmvascular dlseasc were
either aggravated by or combmed with her July 31, 1999, work-related injury fo her brain,

kidneys, ccrcbral vascular accident or stroke,4 and 1o }us mmculoskeletal cognitivc,

'neuropathm and cardiovascular systems, w}m:h was also causcd by ]cad exposure. Carricr's -

Form 58, ROA $3. Carricer alse alleged that Clmmant’s aIlcged preexisting conditions were

2 hindrance or obstaclc to employmept, I 4,
At the hcanng before lhc Single Comrmsswncr the Fund assextcd that the Csmers claim

is barred by S.C. Code Ann. § 42-7- -320(B)(2), as well as by S. C Code Ann, §42-7-.110 and its

subscctions. Further, Fund demcd thet Carrier met any of the requtrement for rcxmbursemmt .

specifically asscrtmg that Claimant's heavy metal exposure, hypertension, and/or cardxovasmxlar

discase did not precxist her Icad exposure. The .hmd further denicd that the alleged preexisting

conditions were permanent and serious cnoug,h fo con-mtutc a hmdrar:ce or obstacle to

Claimant's cmployment as per 8.C, Codé Amn. §42-9 400 Hrg Tr p- 3, ROA p. 94; Hrg Tr. p.

5, ROA p. 96; Hrg. Tr. p. 25, ROA p, 116; Fund's Ifo_nn 58, ROA p. 55,

At the hearing, the Fund objected: to! the ‘inclusion. andconsideralion of Camier's APA -

Submlssmn Number .10, Past; Yugsa Medical Records; APA pages 95 £'169. Hrg T p. 3, ROA

b. 94. 'I'hc basis for .the Fund's .objection was that these docurients wete not: submﬂted o the

Fund on or prior. 10, June -30, 2011, as required by S.C."Code .Amn, § 42—7'—320(13)(2). On Fune

30, 2011, Carrier, did. submit to the Pund a compact disc by which it'asserts it inténded ‘o subm:t o

elcctromc copies of documentary material. - The single file on‘the disc was hypetlink fhal does

ROA -
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not access any- files outsidc of Carrier's counsel's database. Finding of Fact 9, TFull

Comumission Qrder pp. 10 =11, ROA pp. 11 - 12; Conclusicn of Law 3, Full Commission

Order pp. 13 - 15, ROA pp. 13 = 15; Hrg, Tr. p. 4 = 5, ROA p. 95 — 96; Fund's APA
Submissions p. 2-B, ROA p..342. The Fund took the.position that because there wore no
electronic copies of any .doc’um;ents on the disc, the documents werenottimely submitted, as
required by S.C. Code Ann. §42-7-320(B)(2). 1d.

-At the heating, the Single Con;missiohcr overruled the Fund's objections, saying, "I
think cverybody would agree that the intent was to sibmit records . . . :" Hrg Tr. p. 5, 1L
10—~ 11; ROA p. 96 (emphasis added). The Single Commissioner issued her order on
December 19,2012, ROA p.-19. In‘Finding of Fact 9, tho Single Commissioner wrote:

. - even though the dise did’.mdt conta.m clcctmmc copies _of medical
zecords, because the Carrier intended to submit the documents . ., the Fund's

objection was overruled and the documents may. bc considered, Thercforc S.C.

Code Ann. § 42-7 —320(B)(2) docs not act as a bar” to Camczs polentlal
rccovery m tbxs mstance _ o o

NS

Single %mssioq;r‘s_ Order, p: 15, ROAp 33 (cgnglzgs@ 3dd:9d)»‘ .

Nevertieléis; the Single Commiisiones “wedt on to deny Carriels claim for
rc1mburscment based on its fallurc to establwh all  necessary, _elements  for
refmbursement pursuant to S C. Code Ann § 42 9—400 Smglc Commlssmncrs Order,
ROApp. 19 36 . | A | N

Both pames Umely appealed 'I'hc Fund asserled thut thc Smgle Commnssmner erred
in ignoring the plain lahguage qu 8.C. C_lc‘)dc Ann’ »§‘ 42—9-32.0(B) and, also, by ;Lllowing the
untimely produced incdicallr;ecgsrd:s i'n:[oi ex}ide;iee.f Full COmr'ti..H'r'g. T pp. 4 -5 ROA
pp. 64 - 65; Pund's Form 30, ROA p. 59. The Caﬁ‘icf aﬁpca[i':d'-iﬁé substantive denial of

its claim. Employer's Form 30, ROA pp. 57 <58, .
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An En Banc panel:of the Full Commission heard the cross-appeals.on August 12,

2013. After. reviewing all the cvidence.de novo; the Full Cammission issued its Order
November.21; 2013. The Full Compiission fourid that the Carrict's failure to comply wi.th 8.C.. -

Code Ann: §.42-9-320(B)(2) served:as bar to Its-claim for reimbufsement under S.C:. Code Atm. -

‘§ 4279746_0. Full Commission Order; ROA pp.1-.— 18 The Lommission: further ruled on the

substantive issues, finding that the Claimant's lead. exposure’ over:; the- course. of twenty-five .

(25) years constituted a single, injury,:and thar, the. lead. cxposure was not.a hindrance or

obstacle fo cinployment. Findings of Fact 4.and 5, Full Commission. Otder pp. 9-10,ROA: -

-PP-.;?’rI_.Q-..-:._, R T B R S Lo N B RN AY) R eh & SR S PRI

The Full Commission’s Findings of Factand Conclusions of Law.are as follows; - = - - -

- FINDINGS OF FAC

1. On’ July 31 199’9 Taimant ‘st an’ pgcu}:aﬁonal exposm;c to hcavy
iietalfichd  diiring” hé “coutsé of hor eraploymient with Yuasa Exide,
Incarporated. This ﬁndmg is based upon the totality of the tecords in evidence,

2. The Fund wes placéd'Sh. iicsof this' Poteundl rehmibusement clalm on

e December 15 2010 Tlns is, bascd on the partxes supulanom and Fund’s APA .-
o ._-p I .

A Clmmant -did not have preemstmg hcavy mcta[ pmsonmg, hypem:nsmn, or

cardlovascular Adisease pnor o ker occupational cxposure, . The Camier offers ., -, .

" ‘o eviderice o Support any “such Gonclusion, and it is the Carrier’s burden to
prave compliance with the requirements of S.C. Code Ann. § 42-9-410, The .
Cartier offers no medical records antedating the Claimant’s employment with
Employer in 1974 and/or her subsequent.exposure. . The Claimant hersclf -

“tostified thiaf she “idnt have any Iheaiih] probléms anti] fshe] went [to work]®

. with Employer. Carsicr’s APA . 193; Claimant’s Deposition, p. 1L ML 23, .,

" Id 1979, afierhe had been edaployed for approximately five (5) years, the

. Carier’s position. was_that the, Cluimant, suffered; no dxsalnhty that would. . .. -

“+” prevent hef frof workmg Fund's APAT pp. 3-4, Furlher, this is based on the
,totahty ofthe medu:al cv1dcnccmtbcrecord P U

4, We do not find persuasive Carrier’s position that the oceupational exposme to ...,

heavy metal is Claimant’s both ﬁrst and subsequmt m_]unes Clamant was

ROA -
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exposcd fo lead over a twenty-five (25) year period of employment; and, as
such, we find that the occnpational or heavy mectal exposure is one injury and
there was no preexisting heavy metal exposure. This is bascd on the totality of
the medical evidence in'the record,

Even if Claimant’s occupational exposure can be viewed as separatc injuries,
we find that it was not 2 hindrance or obslacle 1o her employment. Claimant
worked for this employer for twenty-five (25) years wmtil suffering a stroke
and/or ancurystn, - This is’based on the totality of the medical evidence in the

record. . .

Since we find that there was no preexisting heavy metal exposure, we also find
that there was no combination or-aggravation of the preexisting condition by
the subsequent injury- to create ‘substentially greater medical costs and
permanent disability. - Iri 1979, afler she had been employed for approximately
five (5) ycars and had been exposed to lcad, the Carrier’s position was that the
Claimant suffered no disability:that would prevent heér from working. Fund's
APA pp. 3 — 4. This finding is based on the totality of the evidence in the
Iecord. . . , > . . . ot . o 'A .. . .- S

Even if there were precxisting -heavy metal cxposure, ‘the Carrier has only
-offered questionnaires “to stipport” substantially * greater medical costs and
permianent disability. Carrier’s APA:pp: 9'—14. These questionnaires consider
only heavy metal poisoning and coroniaty- artery disease (not cardiovascular
disease or hypertension) of the alleged preexisting conditions, and also
consider .other - conditions - (i.e.;: heavy' rietal poisoning, bronchitis, stroke,
- cerebral -aneutysm)..as equally causative of greatér “imedical costs and

presented, the other conditions cannot be rcasonably said 'to. have pre-existed
the lead exposure, The finding is based on the totality of the evidence in the
. tCOOI'd R Rt S S R

. Cattler failed o meet its: birden i establishing’ all riedbssary elements for
- partial reimbursement pursuant to S.C::Code Ann. §42-9-400. Accordingly,

Catrier is not entitled to reimbursement from the South Carolina Second Injury

Fund. T . T '

-We find {hat Carxier’s claim for reimbursement is baried by S.C. Code Ann. §
42-7-320(b)(2). We further find that Camier’s APA 10, Post Yuasa Medical
Records, shall be stricken from the record. -This finding is based on Carrier's
failure to timely submit all materials'required by the Fuad by June 30, 2011, so
that the claim conld be-accepted, comprormised, or denied, In particular, on
June 30; 2011, Cartier submitted a compact disc fo the Fund. Purpodedly,
Carrier intended to submit electronic copies of documentary materials (those
included in Carrier’s APA- 10, Post Yuasa Medical Records) via the disc.
There were no copies, electronic or otherwise, of any documents on the disc,

ROA -
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The disc contained only.a single; 1Kb-file. The file on the disc was a simple
~hypcr]mk The hypcrlmk did not access any documcuts

PR DA

]n 2007, thc Leglslature enacted lcglalauon to aﬁ'ccl the closurc of the Second
Injury Fund. S.C. Code Apn. § 42- 7 320 (“Teunmalxon of the Sccond In_;my
Fund, schedule”) reads a5 follows : ‘!

@. -
-+« .7 “the..programs “and:appropriations-of -the~ Sccond - Injury. Fund are

Except as o(herwxse provxded in thxs scotwn, on and aﬁer July 1, 2013,

tenminated. The State Budget and Contro) Boatd must provide for the
efficient and expeditious closure of the fund with the orderly winding

.+ downof the affairs.of the-find so. that-the rémaining Liabilitics of the -
. fund are:paidutilizing assessments,-accelérated assessments, annuitics,
;- Joss. portfolio:transfers, . or -such:.other mechanisms: as. are- reasonably

..+ :determined necessary:to:fund aniy: rémdining labilities of the fand. The
.. Department.of Instiraniceiand the Workers! Compensation Commission

. Imay subnnt comments; 'and suggestitns to: be considered by. the State

' -Budget and Contro} Boardn planging for the ¢losure ofthe fund. The

State Budget and Control Board shall causc all necessary actions to be
taken to provide appropriate staffing of the fund until such time as the

-.: staff sexvices. arcnodonger required 1o administer the obligations of the -
- fund, The ] fapd's administyative, costs, including employee salaries and

-;bencﬁts,,lshall bepaid from the Second Injiiry Fund Frust if the interest
ih ﬁom the frust. becomc,s msuﬂ‘lcumt to; pay these obhgatlons

. e Clatm for rexmbu:se.ment from. any: cmployet, selfsinsurcr, or insurance
. - carxier, +The, fund shall not consider a claxm fur rexmbmsemcnl for an

Aﬁer Dccembcr 31 2011 the Sccond In_]ury Fund shall not acccpt a

- ‘ ,m_jmythat occurs on.on afterduly 1, 2008. .

B .thefund

s er b 2wl Lol
E3S SRR SR AR SRS § e ,' S

| (1) ' An mnploycr, self-insurcr, or insurance earrier must nohfy the

Second Injury Fund of 2 potential claim by December 31, 2010,

.z Failure, to: subx‘nil nolice by Deccmber 31 2010 shall-bar an -
el

T -.‘;':. A

(2)  An emplayer, selfiinsurer, or insurance carrier must submit all

' Iaqun'ed information: for:consideration ‘of ag¢cepting a.claim to -

;.. the:Second Injury:Fund by Jiine:30;, 2011 Failuréto submit all
..« Tequired information-to the fund by Tane-30;: 2011, so:that the
+, .claim’ can: be accepted;: compromsed ot denied: shall bar an
employer, selfd msurar, 0F, »msurancc carner: from :ccovcry from

R (3) Insurancc carriers; sclfmsarers and the Statc Acmdent Fund

- = remaini: lisble: «for:! Second:: Injury - Fund.. assessments, as

ROA -
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determined by the State Budget and Control Board, in order to
pay accepted claims, The fund shall continuc rcimbursing
employers and insurance carriers for claims accepted by thc
“fund on or before December 31, 2011.

The language chosen by the Legislature in crafling this law is mandatory: the
w ﬂailurc to submit all mquircd infotrnation . . . by June 30,2011 . ., shall bar.

. carrier fmm rccow:ry W Id

The Fund requu'cs ‘narrative medlcal rcports” and “treahng doctor’s opinion™

in order te consider a claim for reimbursement,. Fund APA 2. A necessary

element of Sccond Injury Fund recovery includes whether a determination

whether Claimants disability or medical expenses were.substantially increased

due to the alleged pre-cxisting condition. S8.C. Code Ann. § 42-9-400; sce

Fund APA p. 2. Camier was notificd specifically of the requu'cmcnt of these
: doaumcnts on Apnl 25 2011. I‘und APA p-2-

“The ‘cardinal rule of stamtory consﬁ'uctlon is that words used in a statute
should e given their plain and ordinary meaning unless .something in the
statutc requires a different interpretation.” Seckinger v. Vessel Excalibur, 483
‘S.E.2d 775, 777,326 5.C. 382, 387 (Ct. App. 1997) (quoting Murltimedia, Inc,
-y, Greenville' Airpoait Commin, 287.8.C. 521, 339 S.E.2d 884 (Ct.App.1986)).
8.C.°Code Anu. §42-7-320(b)(2)- invelves two uses of mandalory languape:
-theséiate the werds “must” and *shall”: According to the Supreme Court, the
word “shall” in a statute ordinarily means the action referred to-is mandatory.
TNS Mills, Tne. v. S.C. Dep't of Revenue, 331 SiC, 611, 620, 503 SE2d 471,
476 n.3 (1998) .

Accordmg to the bupreme Couri, “a court must. abxde by the plam meaning of

-the words of a statute, ‘When interpreting the plain medning ofa statute, cours
shiould riot resort'to subitle or forced cornistruction to limit or expand the statute's
* operation.” - State v. Jacobs, 393 S.C. 584, 587, 713 S.B:2d 621, 622 (2011)
(intemnil citations ottiitted). Purther, "[wlhere the statite's Jangpage is plain and
unanibiguous, and conveys a:clear and definite meaning; the rules of statutory
interpretation- are not needed and the court has no right to jmpose another
. "mmmng " Hod@ Rmney, 341 S.C. 795 8), 533 SE 2d 578 581 (2000). -

The Supreme Covit has held that notice requu'ement deadlmcs dealing with
Second Injury” Fund reimburscment should be strictty comstrued.  See
- Merchants Mt Ins. Co. v: South Carolina Second Injury Fund, 277 S.C. 604,
291 S.E24 667 (1982). Addifionally, the' Sapreime Cowt has held that the
* yight of a claimant {6-secure Second Injury Fund reimbursement depends upon
comiplete compliance with the requirements imposed for récovery. Boone's

Masonty Construction Co:, Inc. 'v. Sonth’ Carolina Second Injury Fund, 267 -

S.C. 277,-282, 227 8E.2d 659, 661 (1976). Accordmgly, we find that this
claim is barred by S.C. Code Ann, § 42-7-320(b)(2),

ROA -
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L.

‘

 CONCLUSIONS OF LAW
(UL COMMD SSION)

Reimbursement from the South Carolma Second In_]uxy Fund is govemed by
SC Cochnn §42—9~4(}0 C

N}

Thc nght of Camer 10 teceive rcunburscment ﬁom the South Carolina Second
Injury Fund depends upon complele compliance with the requiraments for
‘recovery. - South.Caroling Second. InJury Fundv. Amcncan Yard Preducts, 330
SC 20 4968.E.2d862(1998) T N S S A

.

DO LT ’

We concludc that Camex s clmm for rcunbursemeut is: barred by S c. Codc

-Ann: §42-7-320(b)(2). . We further find-that Carrier’s: APA: 10, Post Yuasa

- Medical: Records; shall-be stricken:from the-record. This finding is based on

Carrier’s failure to timely submit dll-matetials required by the Fund by June 30,
2011, so that the claim could be accepted, compromiscd, .or denicd. In
- particular;; onv-June 30; 2011, :Carrier submitted. a compact: dis¢ to the Fund.
. . Purpoxtedly, Gdrrier;: intended fo. ssubrmit: electronic.- copies. of documentary

: matenals (tbose included -in; Camcr s APA:10, Post Yuasa Medical Records)

 via the:dise., Therc}wcre no:gopies; electronic or ptherwise, of any:documents

ri-or-the dise: SThe. dise contalned only-a single;: 1Kb-file. ~The file-on the disc

- was a:siiple hyperlink.The: ‘hypeclink:did not access any .documents. " In
2007, -the-Legislatore setiacted legislation! to, affect- the. closure of:the.Second
Iu_luxy Fund:»8.C. Code-Anm: §42-7-320 (“Texmmahon of th° Sewnd InJury
.. Fund; schedule?) reads'as followss, o ¢ v < ° 7 5y g

(A)

Exceptas otherwise provided in this section, on and aﬂer July 1,2013,

- .\he: programs.-and:; approprations: - -of .the - Secand..Jnj uy.-Fund are

.+ ferminated:. Thie: State- Budget.and Control Board must provide for the
; efﬁcxent and.expeditious: closure of the fimd with the orderly winding

";;- down.of the:affairs; of the fimd sothat: the remaining lizbilities of the
. fund. are paid; utilizing ; dssessments, .accelerated assessments, annuities,

5 loss po:tfolio Aransfers; or;sucl other. mechanisms: as, are/reasonably
- fletermidednecassary; to-find: any remdining Jiabilities of the fand, The

v Dcparlment of Insuratice. and fie Workers! Compensatiog. Commission

may submit comments and suggestions to be considered by the State

.+~ Budgetand Control Board;in planning for the. closure of the fund. The
; «State Budget and Control Roard shall cause all necessary actions to be

- P - takan to provide appropiate, stafﬁng of the fund until' such time as the

qtaff sezvices are no longex Yequired to administer the. obhgatlons of the
. fin d, 'Ihe fund’s admimsttatxve costs, including employee salaries and

beneﬁts shall be. pald from 1hc Sccond Injury Fund Trust if the mterest
be) thc uustbecpm msufiicnenl lo pay thcsc obhgahon,s
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claim for reimbursement from any employer, self-insurer, or insurance
carrier. The fund shall not consider a claim -for reimbursement for an
injury that occurs on or after July 1, 2008,

(1) An employer, self-insurcr, or insurance cartier must notify the

Second Infuty Fund of a polential claim by December 31, 2010.
Failure to submit notice by Deccmber 31, 2010, shall bar an
employer, self-insurer, or insurance catier from recovery fiom
the fund,

(2)  An employcr, self-insurer, or insurance carrier must submit all
requm:d information for consideration of accepting a claim to
the Second Injury Fund by June 30, 2011. Failure fo submit all
required information to the fund by June 30, 2011, so that the
claim can be accepted, compromlscd or denied shall bar an

employer, self-insurer, or insurance catrier from recovery from °

‘ ﬂzc fund.

. (3)  Insurancc carriers, self-insurers, and the State Accident Fund
remain liable. for Second Injury Fund assessments, as
determined by the State Budget and Control Board, in arder to
pay accepted claiims, The fund shall continue rcimbursing
employcrs and insprance carders for claims accepted by the
furid on or befors Deccmbcr 31,2011,

The language chosen by the Legistature in crafting this faw is mandatory: the
“[l]aﬂum to submit all rcqmrcd mfonnatxon - by June 30, 2011 ... shall bar.
. catrier from recovery... ”I1d. . T

The Find leqmres “nanahve medxcal reports” and “Yreating doctor s opinion™

in order.to consider a claim for reimbursement. Fund APA 2. A necessary
element of Second Injury Fund recovery includes whether a detetmination
whether Claimants disability or medical. expenses were substantiatly increased

due to the alleged pre-existing condition. S.C. Code Amn. § 42-9-400; see

Fund APA p. 2. Carer was notified spcc:ﬁcnlly of the requirement of thesc
documents on April 25,2011, Fund APA. P2

“The cardinal mle of statuto'ry oonsirucnon is ﬂxat words used in a statute
should be ngcn their plain and ordinary meaning unless something in the
statute requires a different interpretation.” Seckinger v. Vessel Excalibur, 483
- S:E.2d 775, 777,326 §.C. 382, 387 (Ct. App..1997) (quoting Multimedia, Inc,
" v. Greenville Afrport Comm'n, 287 S.C. 521, 339 S.E.2d 884 (Ct.App.1986)).
S.C. Code Ann. § 42-7-320(b)(2) involves two uses of mandatory language:
these are the words “must” and “shall”, According to the Supreme Court, the

word "shall” in a statute ordinarily means the action referred to is mandatory.

TNS Milis, Ic. v. 8.C. Dep't of Revere, 331.S.C. 611, 620, 503 S.E.2d 471,
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4761, 3 (1998).

‘According to the Supreme Colt, *a court must abide by the plain meaning of
the words of a statute. When interpreting the plain meaning of a statute, courts
should not resort to subtic or forced construction to [imit or expand the statutc's
operation.” "State'v. Jacobs, 303 S.C. 584, 587, 713 SE2d 621, 622 (2011)
(iritemnal citations otnitied). Frther, "fwhcre the statife’s language is plain and

 unambiguous; and conveys a clear and definite meatiirig; the rules of statutory -

' inteipretation are riot nceded add the' Gotitt has no. Fight to impose another
meaning." Hodges v. Rainey, 341 S.C. 79, 85, 533 S E. 24 578, 581 (2000).

"~ The Suprems Cort has Held that noliice requiement deadlines dealing with

© Second Tujuty Fund Teimbusscricnt should be strictly construed.  See

* 7 Merchants Mut. Tns. Co,'v. South Ciroling’ Sécond Injiry Fund, 277 S.C. 604,

© '291"SE2d 667 (1982). " Additionally, the Supréine Court has held that the

_ xight'of @ cldifnant (6 secure Second Ifjury Funid reimblirsement depends upon

" complete ‘compliance with the réquirements imposed for recovery, Boone's

Masonry Construction Co., Inc. v. South Carolinia ‘Second Injury Fund, 267
8.C. 277,282, 2278 E.24 659, 661 (1976).

“had & préexisting' Condi hat Wi perranent and’ Sérious cnough 1o be a

' 3"Mﬁfdmn"“”c‘é'b’r"’iib‘stdclq, nt’s e ent, i
d; therefore, failed to meet all requirements for

4. T qualify for reimbursetrient; Caiiéc had thé Borden to prove that Claimant’s

_ : A iployment, "Carder failed fo meet its
" “burdén 6Fproof on this issvies and; therefore, failed fo m {
reimbursement pursuant 16 5.C. Code Ann. § 42-9-400, '

5. To qualify for reimbursétneint Carsier had the birdeq 1 prové that Claimant's
" preexisting Condition wis either agigravated by or ‘combined with s work
rclated injury to create substantially greater medical costs and permanent
disability. ~Carrier failed to meet is burden of proof on this issue; and,
-+ therefure] fafléd o teet all requireintnls for rékmbursement pursuant te S.C.

- Code Ann,'§43:9.400, © i e larim n o A BT
6.+ * Since Carrier did not rrieet all éuirémésts for Teinibtrsement puisuant o S.C.
- Code“Ann, § 42:9:400; it'is not’efititled to réimbuiSerriént from the South

" Cdrolina Secorid Tnjury Fund, and ifs Slaim is dnicd,

., BIANDARD OF REVIEW

. ‘- - ‘ T '—.».-a'<~-~«“ 3. !"':‘::".. - R ," .
Thestandard ‘of ‘review for deoisions 51 ‘he “Workers® 'Compensation Commission is

Mutual Jusuranice.Co., 353'S.C. 117,576 SE.2d'199 (CL. App. 2003). A reviewing court must ot .

distuib the Wotkets? '_Cp'r’gipe’i_is_'&ﬁ.é);n Cﬁ)ﬁ;xjjiésioﬁ’_@ ﬂndmg§ if those ﬁqdir;x'g;sarc '§hjoported by
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substantial evidence in the record. Pearson v. JPS Coﬂvertcr & Indus. Corp, 327 S.C. 393, 489

S.E.2d 219 (Ct. App. 1997). The fact that reasonable minds mmay differ or that there is the possibility

of drawing inconsistent conclnsions does not prevent an agency's findings ffom being supported by

substantial evidence. Grant v. South Catoliria Coastal Council, 319 S.C. 348, 461 S.E, 2d 388
(1995). The Court may not substitute its judgment for that of the Commission & to the weight of

the evidence on questions of fact, but may Teverse where the decision is affected by an error of law,

Hamilton v. Bob Bennett Ford, 336 S.C. 72; 518 S.E.2d 599 (Ct.App. 1999); see also Eﬂmercdﬁc v.

Monsanto Co., 349 8.C. 451, 562 S.E.2d 679 (Ct.App. 2002).

-+ In Brown v. Greetiwood Mills, Ing., the Court of Appeals explaincd at length the standard of

review in Workers’ Compcnsatmn cascs:

. The South Cadroliha Administrative Procedures Act (“APA") cstablishes the standard
for Judmml review of decisions of the workers’ compensation cormmmission. A

- reviewing ‘court may reverse or modify a decision of an agency if the findings,
inferences, conclusions, or decisions of that agency are ““clearly erroneous in view of

-« the reliable, probanvc -and substantial evidence on ‘the whole record.’ Under the
scope of review cstablished in the APA, this Court may not substitute its judgment.
for'that.of the appellite penellas-to the welght of the evidence on questions of fact,
but Ty reverse thrc the dsclsmns is aﬂ'ected by an error of law. .

. The. substantml emdcncc rule of APA governs the standatd of review in a workers’

.~ compensation” decision. - Pursuant {0 the APA this Court’s review is limited fo
deciding whether the appcllate panel's decision is unsupported by substantial
evidence or is controlled by some emor of law. Substantial evidence is not a mere
scintilla of evidence, nor the evidence viewed blindly from one side of the case, but is
evidence which, considering the tecord as'a whole, would allow reasonable minds to
reach the concIusmn the admlmstratwc agency rcachcd inor ‘der to Jusbfy its actton

The appcllaie panel -isthe ultrmatc finder of fact in workcrs compensahon cases and
is not bound by the single-corimissionier’s findings of fact Thie {inal determination
of witness credibility and weight 16'be dccorded evidence is reserved to the appellate
panel. The possibility of drawing two mconsxstcm conclusions from the evidence
does not prevent an administrative agency’s findings from ‘being supported by
" substantial evidence. Where there are conflicts in the evidence over a factual issuc,
the ﬁndmgs of the appellate panel dre concluswe :
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The fimdings of an administrative agency arc presumed correct and- will be set aside
only if unsupported by substantial evidence, It is not withia our province to reverse
findings of the appellate panel which arg supporled by substantial evidence:

366.5.C. 379, 391 - 93, 622 S.E. 2d. 546, 553 ~ 54 (C1.App. 2005):
ISSURS PRESENTED

. (1) THE WORKERS' COMPENSATION COMMISSION WAS CORRECT
' JN APPLYING THE PLAIN LANGUAGE OF S.C. CODE ANN.
‘SECTION 42-7-320B)(2). TO . THE FACTS HEREIN, WHERE
CARRIER - FATLED TO SUBMIT ALL REQUIRED MATERIALS

. BEFORE THE STATUTQRILY IMPOSED DEADLINE, . .

This Court agrees that the Full Commission, sitting en banc, was correet in its applicalion
of 8.C. Code Ann, § 42-7-3208)(2), [_];e.fgtgtutgigov;ming the termination of the Second Injury
Bund, The Second Injury Fund is a state agency created by the Legislature to. "ericourage the

employment of ’d§§abl,ed_‘ :qul}gpdjgappcd persons without penalizing. an employer with. greater

Lisbility {€ the-enployes is injiired heca & of his preexisting condition. Liberty Mat Tos. Co

¥ Soutly Cavoling’ Sésoid Infury _Fiind, 31§ S.C. 316, 518, 458 S52d.550,- 551 (1995)

(citing Springs’ Industries ¥, "Sbily Carolina SeCond. Tnfury Fund, 296 S.C. 359, 172

8824 915 (CtApp.1988)). However, in'2007, the Legistaturo enacted legislation, to effoct the
closure of the Second Jifiiry Pund. Sek $.C: Code Ann. § 42.7-420. 5., Codo Aun. §42-7.320

s e

("Termination ofthe Secofgd'InJUryF\msohedu[c") mads asfollows - e R

(A) . Excopt as otherwise providdd in this seetion, on,and after July 1,2013,thé’ -

' pmgmmsandapproppauons «of the Second Injuty Fund are terminated. The - -
State Budget and Conirol Board miust provide for the efficient and

.. Sxpeditioys closure of the. fund with the.orderly. winding down of the affeirs -
" "af the fund’sq" thai the: remaining, Jiabilities,.of the fund: are paid utilizing

.. [BSCSSIIONIS 9!@!3}?4ia;ssp_ssp}ve:pt,sv,ﬁag_nqiﬁels,.,l_o's_s__pox.'tfolioqu'ansfers,:':dr'
" such other echanisn
lisbilities, of the. fund: The Department: of-Insurance and: the
- Workels' Compensation ., Commission, . may,. submit- comnients . -and.-
planning for the closure of the fund. The State Budget and Control Board
* shall cause all necessary actions to be taken fo provide appropriate staffing of

e, other mechanisms, as are roasonably, determined neocssary to fund any
remaiing b

suggestions fo bé considered by..the, State Budget and Control’ Board in
the fund until such time as the staff services arc no longer required to

ROA - 012
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administer the obligations of the fund. The fund's administrative costs,
including employce salaries and benefits, shall be paid from the Secand Injury
Fund Trust if the intecest from the (rust becomes insufficient to pay these
obligations.

(B)  After December 31, 2011, the Second Injury Fund shall not accept a claim for
reimbursement from any employer, sclf-insuret, or insurance carrier. The
fund shall pot comsider a claim for reimbursement for an.injury that

occurs on or after July 1, 2008,

M)

@

€Y

_ An employer, sclf-insucer, or insurance carrier must notify the
Second Injury Fund of a potential claim by December 31, 2010,

. Failure to submil potice by December 31, 2010, shall bar an

cmployer, self-inswrer, or insurance Camcr from recovery from the
fund. -

- An employer, selfnsurer, or insurance carrier must submit all

required information for consideration of accepling a claim to the
Sccond Injury Fund by June 30, 2011. Failurc to submit all
required information to the fund by Junc 30, 2011, so that the
‘claim  can- be accepted, comprormsed or denied shall bar gn
employer, self-{ msutel. or Jmurance carrier fmm recovery from the

~ fund, -

Insurante’ carriers, selfi -insurers, and the State Acczdcnt Fuad remain

liable. for Second. Injury Fung assessments, as determined by the

" State Budget and Control Board, in order to pay accepted claims.
. The fund shall . continue reimbursing -employers and -insurance

Carriers for claims accepted by the fund on or beforc Dccember-

31,2011.

(emphasis added), Th c language chosen by, the Legislature in crafling this law is ﬁandatory:

the "[f_[axlure to submit all requ:rcd information . . . by June 30, 2011 . .. shal] bar ,

from recovery ...

- Id. This languageis explicit. -

., Carrier

- The documents that were not timely submitted to the Fund were required by the

Fund before it could consider reimbursement were naltntive medical - reports that would show

whcthc} the Claimant's disability or medical expenses were substantially intreased duc to the

alleged pre-existing, condition. Fund APA p. 2, ROA p. 341, Camier was nofified of the

requirement of these documents on. April, 25, 2011, Id. Additionally, the Carser's atlempted
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inclusion of these documents in its APA Submlssxons supporis the conclusion that mesé
materxals are naccssary to- rccovcny o |

As a crealure of statutc thc Fund cannot abide by parts of the statute governing it and
ignore othcrs Ckearly, the cntucty of Sectwn B sets deadhnes that musl be met in order to
per_fect a claxm for Second InJury Fund recovery By sctting deadlines, thc ‘Legislature affected:
an orderly manncn by Wh]Ch‘tO c]ose the agcncy 8.C Codc Ann. § 42 7*320(1)) sets forth a cat-
off date for rcunbursablc mjurleS' .Tuly 1 2008 If a.camcr pdys for compensable injuries

occumpg dﬁer lhat datc, the "Fund shall not coxmxdcr" that claun S. C Code Amn. § 42-7-

320(b)(cmphasis, adde.d) S8:C,, Code. Ann -§ 42-7-320¢b)(1 ) sets forth the last date that notice

may be sent to thc lund Noﬁce senl at'u:x December 31, 2011 is net tlmcly, and failure to

msurcr . 01’ insu -ancc camer from rccove

provide tnmely notlcc_ shall bar an cm"‘_lo ':er, qelf—

fiom the fiind:"" *-s.c: Code Kin. § 42-7-330(b)(1) "(émﬁﬁé‘sié' a"ciaed)‘.' S.'c‘; éode Ann. § 42-7-
370(b)(2) is thc sacnon that ls apphcable hcrc dIld that, section,. requucs all neccssary

mfonnatwn to he subnuttcd to thc Fund byJ_ & 30 2011 Ifa carner faﬂs to timely submit all

DECCSSALY - matenals, su<:h fmlure' "shall bar“ the Camer “from rccovcry from the Fund.” S.C.

LI

Code Ann §42 7-320(b)(2) (emphasxs added)

~This ease involves statutory constriétion’ "The cardinal rulé of stnmtory construction is v

ﬂ1at ~words used. in &' statuto shbirdd b given thgir plaiti‘and ordmary meanmg unless somcthmg in

Seckingér .

the statute requires a different interpretation.”

777,326 5.C+382,387:(Ct. App.1997) (quoting Miltitnegia, Tne. V. Greehville Ajrport Comm'n,

287 8.C: 521, 339.8.E:2d 8B4 (Ct:App.1986)): The particulds’ section Grdei disedssions, .6
Code:Ann. §:42-7-320(b)(2), involves two uses of tandatory langiage: these ard the words

‘fst", and. “shall®:. Accordiig o the’ Suprérie’ Court; the word “shall® in & statute ordinarily

Vessel Bxcalibui: 483 SE 2d 775,““";11
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means the action referred to is mandatory. TNS Mills, Inc. v. S.C. Depi of Revenue, 331

S.C. 611, 620, 503 8.5.2d 471, 476 n. 3 (1998),

According to the Supreme Court "a court must abidc by the plam meaning of (he words
of a statule. When mtcrprcnng the plam meaning of a statute, coutts should not resort 1o subtle
“or forced construction to limit or expand the statule's opcratlon " State v. Jacobs, 393 S.C. S 84,
587, 713 S.B.2d 621 622 (2011) (mtemal citations omitted). Furlher, “[wlhere the statute's

.Janguagc is plzun and unamblguous, and conveys a clear and definite meaning, the rules of
statutory micrpretanon are not needcd and the court has no right to unpoee another moamng "
Hodgesv Ramcy 3418.C.79, 85 533S E. 2d 578 581 (2000)

"In construmg s(amtory ]anguage the statute must bc read as a whole and sections which

are a part of the samc gencral statutory Iaw must be conslrncd togcther and cach onc given

effect " Souﬂ1 Carohna State Ports Au(horltvv J pcr Countv 368 S C. 388 398, 629 S E 2d

sE

624, 629 (2006) (crtmg TNS Mxlls, luc v, Soulh (‘arohna Dep of Revcnuc, 313.C 611 503

REE TR T H

SEad 4-71 (1 998)) Ihc subJAec.t secbon herem appean as Just one dcadlme m a hst of dcadlmcs
A :
- required to be met by a Camer bcforc 1t can pursuc relmbursemcnt

Thc General Assembly has detcrmmed that the Second In_;ury Fund shall be cloeed

R

In domg 50, the General Assemb]y crcalcd the sunsat provrsmn vshrch set foﬂh the trmelmes

necessary in order 10 affect an orderly closurc In !Ius regard the sunse.t provmon acts nol
unlike astaule of Inmtanons Acn:ordmg to the Court of Appeals
Sfaturcs of lmutauons are not simp]y tcclmlcalmcs On the contrary, thcy have
long been respected as furidamental 16 a.well-ordered judicial system. Statutes of
limitations cmbody important public policy considerations in that they stimulate
activity, punish negligence; and promote iepose by giving security and stability to
human affairs. One purpose of a statute of limitations is to rclieve the courts of the
burden of trying stale clzims when a plaintiff bas.slept on his rights. Another
-purposc of a statute of hmlmtmns is to protect potential defendants from
protracted fear of litigation, - .
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Mostes v. Bobb, 322 S.C. 172, 176,470 S.E2d 402, 404 (CL App.1996) (interal citations

and quotatlons ommcd)

The Suprcme Court has hcld that notrce rcqulremcnt deadlmcs affe ctmg Second Inj ury

l'und reunburscmcnt should be stnctly comtrucd See Mcrchants Mul Ins Co V. South

FR AR

Carolma Second Imury_Fund 277 SC 604 291 SEZd 667 (1982) Addltronnlly, thc

Liags . (s

Supreme Court hzm hcld that thc ught to ‘éccurc becond InJury [‘und rermburscmcnf deperds

1Y ol i

upon completc comphdnce w1th thc requrrcmcnts xmposed for recovery Boones Masogg

Construcuon Co Inc v, South Carohna Second Imtmg Fund 267 SC 277 282 227 S E2d

659, 661 (1976) The Carrier d1d not pomt to any case law that lcsscncd strlct statutory

: . f
PREURE, RE NN | PR
N

comphanoe as a rcqurrement for Second In_}ury Fund rumburscmcnt

“This Court hcrcby aﬁirms the Oldcr of the Full Comm1s310n Thc Carners clalm for

..... AT wgs '“-. U .3 "y 3."!"’ RS At i 4 P
Iclmbursement is hereby dcnlcd and dlsmlsscd w1th prc_judxce

(2) THE ‘FULL COMMISSION PROPERLY EXCLUDEDV C-&RR[ER'S
_APA 10 FROM,.EVIDENCE, WHERE :SUCH DOCUMENTS. WERE"
“NOT SUBMITTED TO THE FUND ON OR BEFORE JUNE 30,2011

e ‘.,;r,‘:' ot ,,:.f‘: PTG .vi XH rﬁ.'.-x

The Court agrees that thc I‘ ulI éomrrussmn, sitting .en banc, corrcctly exc[uded Camcrs
Uobi o ap oS HERTPR R Ty ,»f i

APA ]0 Post Yuasa Medlcaf Rccords, from ev;de.ucc wherc tbe subnussron oi‘ sard matcna{s

i ,—

s dulfw oTvGIg eEn -
was not made iha txmely manner. S C: Codc: Ann_ § 42 7-320(B)(2) Becausc such mcdxca]
sannn ol ;o3 RE el Uies e “' &

records wers nccessa?y to show an increase in dxsabxhty aud/or mcdlca[ costs 1f any, and

(L 1,_:, ;,- »—"(,‘ ,» o ':’.‘. o1 ",;,‘r-‘_ RO ISR G $E M

because the Fund mstructed Camer that such documents were neccssary for

SIS ST i~

';_' "JQ RS 5‘.‘:{1 ,‘«,r,!.t‘ Iy

.‘: S N S R P A A BRI v1%¢ TR DS S S
The “arguments a5 sct forth™ dbove ‘are incorporated hercin. as  support. this
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position. - Because Sccond In_mry T‘und retmbursemcnt réquires - strict comphancc with the

statutory requircments for the same, the Ful] Comxmss:ons cxclusmn of lhese documents from

f.".

the record ‘was proper and,nccessar.y.

This Court hercby affirms the Order of the Full Commission. The Carrier's claim for
reimbursement is hercby denied and dismissed with prejudice,

(3) ALTERNATIVELY, THE FULL COMMISSION CORRECTLY
AFFIRMED THE SINGLE COMMISSIONER'S FINDINGS
THAT THE EMPLOYER/CARRIER FATGED TO SATYSFY THE - -
REQUIREMENTS FOR REIN[BURSEI\ENT UNDDR S.C. CODE

. - ANN. §42-9-400.

A. - In General -

This reimbursement case was brought Before:the Cominissién onthe eve of the stiaset
of the Fund. There has been no adjudication of any facts or ism;es- in*the undérlying case.
This case «was seftled o doubtful and: disputed”: bises. ‘Actéiding 10" ihe settlément
agroemenis, this settiement is affestiveto .Yusasa-Exidc;'i.Iné. -and sl of ils “predecessors”,
Settlement Agrocment, p. 3, ROA: p. 39.. T 4

The Tund, of coursc, began as encouragement for employers to hire and retain

employees with disabilities. It was nevcr mtcnded to oparatc as‘a safety net for employers -

who, as a part of tbcxr busmess expose thcu worlcfomc to haza:dous workmg conditions on

long term bases. I American Motorists Ins Co. V. S C. Sccond '.InLury Fund 300- S C. 17,386

ST,

SE2d 276 {Ct. App 1989), the Court of Appcals addressed t‘u: purposc and scope of the Fund:

The Second In_yury Fund was creatcd in 1972 See- Secuon 42-9—400 Code of
Laws of South Carolina (1976). One of the purposes -in establishing the’ Second
Injury Fund was to cncourage cmployers to hire handicapped persons’ by
providing reimbursement to the:employer or insurer for compénsation paid as a
result of a second injury. Thé Fund was designed to compensate
handicapped workers- fully for subscament jnjuries witheut - penalizing
cmployers for hiring them_in the first place, The Second Injury Fund granted a
new remedy or right .of reimbufsement o thie- insurer; and the Legislature
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could: properly impese:-such. reasonahle;-terms aiid- canditions upon . the i .

gxeroisc of such right as it decmed appropriate, The Tight of a claimant to soure

reimbursement: under- the «statute dépends upin :complefe _eom lianco (with. the - -

I PO

requirements imposcd for recovery. The success and future of the Second Injury
Fund depend upon proper and careful application of these-statutdry.requircments. - .-~ -

300 