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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

Action Concrete Contractors, Inc., • 

Plaintiff, 

'vs. 

Elvira Chappelear, Craig Chappelear, . 
Premier Southern Homes, LLC, Henry 
G. Beal, Jr., and First Citizens .Bank and 
Tmst Co., Inc. 

Defendants. 

) 
) 
) 
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) 
) 
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IN THE COURT OF COMMON PLEAS 

C.A. NO::2007-CP-04-4113 

MEMORANDUM IN SUPPORT OF 
. MOTION FORSUMMARRY JUDGMENT 
AS TO DEFENDANTS ELVIRA AND 
CRAIG CHAPPELEAR 

~. ~ . . . ~ 

TO: Defendants, ElvinfChappelear and Craig Chappelear, by and through their counsel 
of record, Ryan McCabe: 

Plaintiff Action Con~rete Contractors, Inc. (hereinafter "Action Concrete") submits this 

. memol'flndum in SUppOlt of its Motion roI'. Summary Judgment as to Defendants Elvira . 

Chappelear and C~aig Chappeiem: ("Owners") ill the above-captioned matter. ' 
. --, 

I.FACTl!AL BACKGROUND 

-- This matter is before the cO·L)rt upon the Plaintiff's motion for summat:y judgment as to -

Defendant Elvira Chappelear and Craig Chapp~lear. The relevant parties and facts are as follows: 

a) The Plaintiff, Action Concrete Contractors, 111C. (hereinafter "Action Concrete") was a 

subcontractor on the project responsible for the construction of certain improvements on the 

property referred to as Lot 129 Tus9any located in Anderson, South Carolina. 

b) The Defendants, Elvira Chappelear and Craig Chappelear,· (hereinafter collectively 

"Owners"» at all times· relevant, were the owners of the above referenced property. 

c) The Defendant, Premier. Southern Homes, LLC (hereinafter "Premier") was the General 

Contractor and was responsible for the construction and improvements on the property. 
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. d) Defendant Henry Beal ("Beal") is'the owner of Premier and was .made a.Defendant due to the 

. personal guarantee made to Action Concrete. 

This action arises out of a contract for the construction of a home in Anderson, South 

Carolina (the "Project")~ Defendant Owners entered into a $300,000.00 lump sum contract with 

Defendant Premier for constl1lction of the home on April 31,2007. (See Exhibit A contract; see 
, . 

also Deposition transcript pg 25; .linel-5). Action Concrete entered into a subcontract agreement. 

with Defendant Premier on .May 9, 2007 whereby Action would provide labor and materials for 

the Project on an actual cost basis based on unit prices. provided in the estimate. (flee Exhibit B) 

Premier failed to pay Action Concrete the final contract balance of Sixty-Six Thousand Eight 

Hundred Sixty-Two and 63/100ths ($66,862.63) (See Exhibit C accounts receivable). 

On September 25,2007, within 90 days from Action Concrete's last day of work, Action 

Concrete filed and served its notice of mechanics, lien and statement of account on Defendant 

Owners. Said lien was recorded on September 25, 2007 in Book 31 at page2JO ofthe Anderson. 

county Rl'vIC office. On pecember 27, 2007 Action filed its lis pen~ens and complaint to 

foreclose on its mechanics lien. 

As of the dute Action Concrete filed and sen'ed notice of its mechanics lien on Owners, . ' ". .' ... 

there was an outstanding contract balance of $164,260.00 owed to Premier from Owners. This 

number is based on the $300,000.00 lump sum contract the parties agreed to at the beginning of 
. .' "'., . . 

the constmction. As of the date the'O",~ner received notice that Action Concrete had not been 

paid, Owners had paid Premi~r $135,740.00. (See Exhibit D-payments to Premier) (See also 

Deposition Transcript Page 166-172). 

On Apri113, 2010 Elvira Chappelear, was deposed and among other things! testified to 

the details of the alleged contractual arrangements between Owners and Premier, payments made 

to Premier and payments made directly to subcontractors who had contracted with Premier. After 
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the mechanics lien was filed Defendant Owners informed Premier they would not pay anymore 

directly to Premier without the condition that Action would be paid. Owners stopped paying 

Premiel' directly but began making payments on behalf' of Premier directly, to Premier's 

, subcontractors so the work could be completed thereby reducing the amount owed to Premier 

, under the Contract. Owners informed Premier they would resume payment directly to Premier 

once Pi'en;tier was 'done paying Action. (See Deposition transcript pg ~23 line 1-25 and page 124 

line 1-25). ' 

, The invoiceS paid by Owners were invoices from Premier's subcontractors that were 

directed to Premier and the contracts were between Premier and the subcontractors. These were 

debts that Premier was responsible for. Despite having knowl<:idge and, notice that Action ' ' 

Concrete had not been paid, the Owners paid Premier's subcontractors so the work could 

continue. The other subcontractors of Premier who were paid by Owners did not have valid liens 

on the Property.' (See D~positiOl1 transcript pg 167; line5-7) Since the Project was for' a lump 

sum, Owners used the continued payments to subcontractors of Premier as a way to reduce the 

amourit they owed Premier.' The last direct payment made directly from the Owners to Premiel; 

occmred on 9/10/07 but payments to Premier's subcontractors contintled for an' additional 220 

days after Owners had Notice of Action's lien. 

The following was ~{en from the depositio,n of Elvira Chappelear .. (See Deposition 

transcript Page '125; lines 5-12) 

5 Q. And so'it'om that point after the 911 0 payment to ' 
6 Mr. Beal, all your further payments were then made 
7 to--
8 A. Subcontractors directly. 
9 Q. Directly. And you understand that those payments 
10 continued to take away from the contract balance 
11 that was owed to.Mr. Beal, c011'ect? 
12 A. Of course. 
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Owners continued to pay Premier's subcontractors directly and continued to reduce the 

amount owed to Premier. Premier agreed to these terms and continued to work to complete the 

Project. 

At the deposition invoices of subcontractors were presented to Elvira Chappelear and she 

repeatedly testified that the invoices were directed to Premier but paid directly by Owners. 

Chappelear testified that the payments were made to Premier's subcontractors on behalf of 

Premier reducing the debt owed to Premier and likewise reducing Premier's debt owed to those 

subcontractors. The Owners took the position they were preventing Premier from maki.ilg any 

more money on the Project but what they failed to realize is by allowing Action to go unpaid 

Premier had already made its profit tlU'ough the unpaid Action invoices. Each invoice paid 

directly to subcontractors was discussed in the deposition and Chappelear's testimony remained 

the same, sta1ing that all payments to subcontractors of Premier reduced the debt Owners owed 

Premier. See Deposition Transcript Pages 132-146. 

As an example, the following was taken from the deposition of Elvira Chappelear. (See 

Deposition transc~ipt Page 132, lines 6-25 to Page 133, lines 1-24 and Page 138, lines 22-25 to 

Page 139; lines 1-17) 

Page 132 

6 Q. The next one I have is an invoice -- well, you tell 
7 me. Does this look familiar to you? 
8 A. Invoice from Piedmont Plumbers fat $9,000 for 
9 rough-in plumbing at 129 -- Lot 129 Via Roma. 
10 Q. Okay. And it's dated for -- what's the date of 
11 that invoice? 
12 A. 8/15/07. 
13 Q. Okay. And it's for rough-in on the home? 
14 A. That is C01'1'ect. 
15 Q. And who is it billed to? 
16 A. It's billed to Premier Southern Homes. 
17 Q. Okay. And that's for a subcontractor that 
18 contracted with Mr. Beal on yom project? 
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19 A. That is con-ect. 
20 Q. And then what do you see on the second page, 
f.l . Chappelear 0048? 
22 A. l have a payment of $9,000 going to Piedmont 
23 Plumbers on 10126/07. 
24 Q. Okay. So this is work that was performed prior to 
25 a lien that was placed on your project, but paid 

. Page 133 
1 . after you received the lien; is that correct? 
2 A. I'll be honest with you. I would not know. Ijust 
3 know when he brought me the bill, I paid it on 

·4 10/26. 
5' Q: But I thought that yoUI' earlier testhnony was that '. 
6 you get these invoices pretty quickly after the 
7 work's actually performed. . 
8 A. If they brought it directly to me. This one, if 
9 you'll notice, was sent to Hemy Bear's address. 
10 So he would have brought it to rne at his time. 
11 Q. You have no reason to believe that that is an 
12 inco1'1'ect date on t~at invoice, do you? 
13 A. I wouldn't think so. 
14 Q. Okay. And so that being the case, this invoice is 
15 . . dated 8/15/07 which was prior to you being served 
16 with the Hen, correct? . 
17 . A. It was prior to me being served with· the lien. Not 

··18 I necessarily knowing about the work done. 
19 Q. Sure. 
20 A. That is correct. 
21 Q. But it w~s prior -- okay. And then you paid that 
22 ammmt -- you paid for that work after you received 
23 the lien,'correct? 
24 A. Yes. 

. ' Page 138 . 
22 (PLAINTIFF'S EXHIBIT NUMBER 24 MARKED; A TI ACHED) 
23 EXAMINA nON BY MR. eRA WFORD CONTINUES: 
24 Q. Can you tell me what that is? 
25 A. That's an invoice from MSW fol' Premier Southern 

Page139. 
1 Homes for labor fo~' pl'e~wil'e for my residence at 
2 129 -- Lot 129 Via Roma for $1200 from MSW. 
3 Q. A.nd what is the date of that invoice?· ' . 
4 A.. 11113/07. 
5 Q. And what -- and then you made a -- paid them by a 
6 check? 
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7 A. I did. . 
8 Q. And what's the date of that check? 
9 A. 12/28/07. 
10 Q. Okay. For the full amount of the invoice? 
11 A. Twelve thousand -- $1200, yes. 
12 Q. And again, this is a subcontJ:actoi' for Mr. Beal for 
13 construction ofwol'k done on your project, correct? 
14 A. That is correct 
15 Q. And you paid him funds that would have been due Mr. 
16 Beal on the project? 
17 A. Yes. 

After adding up the invoices at the deposition, Chappelear determined that she 

made $118,931.83 in payments directly to the subcontractors of Premier after having received 

Action's lien. These were debts that Premier was responsible for and payment directly to the 

subcontractors was no different than payment directly to Premier. The following can be found in 

the deposition on Page 162lines 1 S~25 to page 163, lines 1-16. 

Page 162 
- 15 Okay. All right. Let's see. What I'd like to do 
16 now, since you've got the calculator there, isft'om 
17 10/26 on -- I'm trying to determine taking all of . 
18 these to be correct, because we have the backup fat' . 
19 each one oftl).ose, and even taking the ones that we 
20 don't have the backup for in the L.R. Jacobs, could 
21 you run me a total -- and we're looking at Exhibit 
22 Number 5. Could you l'lm me a total f!'Om 10/26, 
23 which wo'uld have been the date aftel' you received 
24 the lien, for these amounts that were paid out to 
25 subcontractors from funds due to Mr. Beal? 

Page 163 
1 A. I'd be glad to. 
2 Q. Thunlcyou. 
3 MR. MCCABE: Objection to form. 
4 WITNESS CONTINUES: 
5 A. $118,931.83 without double checking it. . 
6 EXAMINATION BY MR. CRAWFORD CONTINUES: 
7 
8 
9 
10 

Q. And assuming your math is correct, those are 
amounts that were paid to you -- paid by you 
directly to subcontractors f!'Om Mr. Beal's 
subcontract with them for improvements or 
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11 construction done on your home? 
12 A. Yes. 
13 Q. And those funds were -" and those --that amount 
14 was paid from funds that were due to Ml·. Heal under 
15 his lump sum contract with you? 
16 A. That is correct. 

Finally on May 2, 2008, 220 days after receiving the notice of Action Concrete's lien; the 

Owner~ fired Premier. (See .Exhibit E~ At that point the house was 680/0 complete and Owners 

had paid subc~ntractors at l~a$t $1'18,931.83 dire·ctly since the lien was filed by Action Concrete' 

despite having notice that Action's invoices remained unpaid. (See Deposition transcript pg 163; 
. , 

line 5). Owners believed at all times that the funds paid to Premier's subcontractors were funds 

due to Premier under the lump sum contract. Therefore the payments made to subcontractors 
, '.1 

reduc~d the amOtlllt they owed to Premier. (See Deposition transcriptpg 163; line7-16) 

. II. STANDARD 

.. Granting a motion for summary judgment is propel' when "the 'pleadings, depositions,: 
. .' . '.' . .'. '. 

answers to interrogatories, and admissions on file, together with the affidavits, if any, show that 

,there is no genuine issue as to any material fact and that the moving palty is entitled to a 

judgment as a matter of law." Rule 56(c), SCRCP; Tupper v. Dorchester County. 326 S.C. 318, 

487 S.E.2d 187(997). In 'detelmining whether any triable issues of fact exist, the court must 

view the evidence and all reasonable inferences that may be drawn from the evidence in the light 

most,favorable to the non~movjngparty. Manning v. Quinn. 294 S.C. 383, 365 S.E.2d 24 (1988). 

Summary judgment is a drastic remedy which should be c81itiously invoked so that a litigant is 

not improperly depdved of atrial on disputed factual issues. Baughman v. American Tel. and 

Tel. Co .. 306 S.C. 101. 112, 410 S.E.2d 537, 543 (1991). 
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TIl. ARGUMENT 

In the matter at hand, it is undisputed that: 

(A) Action expended labor, services, or materials under contract for the improvement of 

real property. (See Exhibit B); 

(B) Action properly filed its notice of mechanics lien and served Defendant Owners on 

/ 

September 25, 2007 after not being paid by Premier. (See Exhibit F) 

(C) After receiving notice that Action Concrete was not paid Owners began paying 

Premier's subcontractors directly for the work invoiced toPreroier but never terminated Premier 

and never contracted directly with subcontractors. 

CD) At the time Owners received notice of Action Concrete's mechanics lien there was at 

least $164,260.00 owed to Premier from Owners pmsuant to their lump sum contract. 

_ (E) Owners considered the payments they made 0n behalf of Premier directly . to 

Premier's subcontractors to be a i'eduction in the amoWlt of money they owed Premier under the 
, . ' , . . 

$300,000.00 lump sum contract, therefore being no different than a payment directly to Premier. 

(F) Premier was not fired by Owners until May 2, 2008. Fi:om the time O"mers received 

notice of Action Concrete's Hen until the time Premier was fil:e~ by the Owners, the Owners paid 

at a minimum $118,931.83 directly to subcontractors on behalf of Premier. (See Deposition 

transcript pg 162; line5) 

1. DefelUlrmt Owner cannot use paymell1s directly to PJ'emiel"s slIbcontJ'{lctol'S on behalf of 
Premier (IS (I way to avoid tlte requirements of s.c. Code Ann. §29~5-50. Furtlzel'mor.e, S.C. 
Code A1tn. §29-5-40 does Ilot provide a payment defense to owners when they-had notice of 
Action Concl'ete's mechanics lien priol' to paying the debts o/Premier. 

The legal question that divides the two parties involves the interpretation of S.C. Code 

Ann. §29-5-40 and §29-5-50. Section 29-5-40 and §29-S-50 apply where a subcontl'actor is 

involved. The two sections have been held to have the purposes of (1) protecting a party who 

8 of 13 

Page 486 



provides labor or materials in the improvement of the owner's property but does not have a 

contract with the owner; and (2) protecting the owner of the property by limiting his liability and 

that of his property in respect to all such liens to the amount due by the owner on the contract 

price of the improvement made. Stoudenmire Heating & Air Conditioning Co., Inc. v. Craig 

Bldg. P'sbip, 308 S.C. 298, 302, 417 S.E.2d 634, 637 (S.C. Ct. App. 1992); See also Lowndes 

Hill Realty Co. v. Greenville Concrete Co., 229 S.C. 619, 93 S.E.2d-855 (1956). 

S.C. Code Ann: § 29-5-50'states: 

.Any person claiming a lien under the provisions of this chapter who 
shall have given the notice provided for herein shall be entitled to be 
paid in preference to the contract01' at whose instance the labor was 
pelfonned or material furnished and nO'ptlyment by the OW1Zer to tlte 
contractol' thereaftel' shall opemte to lessen .tlte "mount I'ecovemble 
by the persoll so giving tlte notice. (emphctSis added) 

Section 29-5-5_0 was created as a method to protect subcontractors who did not have a 

contractual relationship with an owner. See Lowndes Hill Realty Co. v. Greenville Concrete Co., 

229 S.C. 619, 93 S.E.2d 855 (1956). It grants a-subcontractor who has properly followed the 

mechanics lien .statute priority over the prime contractor to any future payments. It provides that' '. 
. .-

, . 

any payments made after notice of the lien by the Owner to the prime contractor will not lessen 

the amount owed to the subcontractor giving notice. Once a property owner receives notice from 

a subcontractor of its right to obtain a lien against the .owner's property, the subconti-actor is 

entitled to be paid in preference to the contractor. Maddux Supply Co v. Safhi. Inc., 40 S.E.2d 

101, 105 (S.C .. ct. App. 1994) ("A payment by the owner to the general contractor after the 

owner has l'eceived notice of the lien is made at the owner's peril, it will not effect the anlOunt 

recoverable by the party with the mechanic's lien.") 

. 9 of 13 

Page 487 



Thus, to the extent the owner receives notice of non paYment and continues to pay funds 

otherwise due and owing to the general contractor, the owner may be subject to paying twice for 

the same labor and materials. 

S.C. Code Ann. § 29-5-40 states: 

Whenever work is done or material is furnished for the improvement of real 
estate upon the employment of a contractor or some other person than the 
owner and such laborer, mechanic, contractor or materialman shall in 
writing notify the owner of the fumishing of such labor or material and the 
amount or value thereof, the lien given by § 29-5-20 shall attach upon the 
real estate improved as against the true owner for the amount of the work 
done or matel'iaI fumished. But in no event shall the aggregate amount of 
liens set up hereby exceed tlte llInOimt due by the owner on tile contract 
price oftlte improvement made. (emphasis added) 

Section 29-5~40 is known as the payment defense or the paid in full defense. The South 

Carolina Supreme Court explained the purpose of §29-5-40 in the Sloan Const. Co. v. Southco 

Grassing. Inc. case. The court stated, "[t]he mechanic's lien statute provides that when a 

subcontractor seeks to enforce a mechanics' lien against the owner of the improved property due 

to the general contractor's nonpayment, the oWller's liability is limited to the remainillg ll1lpaid 

balance qn tlte contract with the general COlltractor at the time tlte owner receives Itotice from 

the subcontJ:actor of the general contractor's nonpayment." (emplUlsis added) Sloan Const..Co., 

Inc. v. Southco Grassing, Inc" 377 S.C. 108, 121,659 S.E.2d 158, 165 (2008). \s.c. Code Ann. § 

, 29-5-40'(1976) provides, in pertinent part, that a mechanic's lien will not atiach to the ownees 

pl'Opelty unless the owner is given notice of the claim of a materialman who contracted with a 

person other than the owner prior to the payment in full of the amount owed the conh·actor. In 

addition; the materialman's lien is linlited to the amount the owner owes the contractor at the 

time tlte materialmall gives Itotice. Stovall Bldg. Supplies, Inc. v. Mottet, 305 S.C. 28, 32, 406 
J 

S.E.2d 176,178 (S.C. Ct. App. 1990) 
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The statute is designed to give an o~ner the protection of not being subject: to double . 

payment at the end of a project if the owner has paid the general contractor the entire contract 

balance. The defense is used when the owner has made full payment to the contractor prior to the 

attachment of the· mechanics lien without prior notice of the subcontractors claim. The aggregate 

amount of all such liens cannot exceed the outstanding balance or amount due by the owner on 

the contract price to the general contractor. Therefore in a situation where an owner has paid the 

cOIltractor in full prior to the attachment of any lien, the owner has an absolute payment defense 

pursuantto §29-5-40. See 22 S.C. JUl'. Mechanics'Liens § 11'. 

Undet· §29-5-40 Defendant Owners. liability to· Action' Concrete was· limited to the 

balance due by O~ers to Premier on the contract price at the time OWltel's received 110iice that 

Action· Concrete had not, been paid. The record establishes that the contract price between 

Premier and Owners was $300,000.00. As of September 25, 2007 when the Owners were served 

with notice of Action Concrete's mechanics 1i~n, the Owners had paid $135,740.00 to Premier . 

. The total balance due to Premier from the Owner was $1.64,260.00. The record'has also shown 

that the Premier did· not abandon· the project and was not fIred until May 2, 2008. Instead of 

ceasing the Project 01' terminating Premier the Owners moved forward and paid Premier's· 

invoices for them. The Owners payment ofPremiei','s debts is no different than payment directly 
• I • .' 

to Premier. The Owners decision to make payments directly to subcontractors and at the same 

time retain Premier allowed the work to continue and eventually the Owners aIleg~dly spent 

more money than the contract balance. I However, this fact does not allow the Owners to assert 

the payment defense under §29-5-40 because the Owners had knowledge that Action concrete 

had not been paid prior to paying the entire contract balance. 

1 Though not relevant to this motion, there is a question as to whether the contract price indicated by the Owner is 
for less than the full value of the home. 
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Defendant Owners attempted to make all payments directly to the subcontractors of 

Premier who continued to perform work as a way to avoid violating §29-5-50 and 'subjecting . 

themselves to double payment. However, if an owner was allowed to avoid the requirements of 

§29-5-50 simply by paying the debts of the genel'al contractor directly to subcontractors after a 

lien has been filed the entire purpose of the mechanics lien statute would be undermined, Premier 

was not fi1'ed on the Project until after over $118,000.00 dollars . had been paid to its 

sl.lhcontractors directly by Owners, Elvira Chappelear testified in her deposition that all 

payments were considered to lower the amount owed to Premier. The Owners simply paid the 

invoices, ~ade out to Premier directly, to the subcontractors instead of paying Premier first and 

then letting Pretniei' pay the subcontractors, This is no different than a payment directly to 

Premier. Owners were selectively paying the debts of Premier that continued to arise but failed to 

pay the debt owed to Action which they had full knowledge of. Action Concl'ete was entitled to 

be paid in preference to Premier pursuant to §29-5-50, The non-pelfected potential lien holders 

should have not have received payment in preference to Action . 

. All the Owner did by writing checks directly to subcontractors was prevent the likelihood 

of futUre liens on the property, but any payments to potential lien holders does not reduce the 

anlount owed to Action Concrete, The Court h~s already addressed a similar situation in which' 

they determine~ that the Mechanic's Lien statute does not credit owners who settle claims of 

non-perfected lien holders. Taylor, Cotton & Ridley, Inc. v, Okatie Hotel Group, LLC, 372 S.C, 

89,96-97,641 S.E.2d 459, 4.63 (S,C, Ct. App, 2007), 

The Owners still had an obligation to use the construction funds to make sure Action 

Concrete was paid, The Owners cannot now, claim that since it has paid the entire contract 

balance in full pursuant to the terms of the Contract, it has no responsibility to Action Concrete, 
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The ramifications of such a defense in a case such as this, would .allow an owner to completely 

prevent the protection provided in the mechanic's lien statute for subcontractors and suppliers. 

Upon receipt of a claim by a subcontractor an own~r could simply begin paying subcontractors 

directly and reduce the balance owed to the general conh'actor, Eventually the owner will pay the 

entire contract price and .assert a payment defense. It is clear based on the case law and' a logical 

interpretatio~ of the statute such a practice cannot ·be allowed. Receipt of Action' Concrete's 
'. 

notice should 'have effectively cea~~d all pay~ents on th~'pl'Oject until the dispute wa~ resoIved~ . . 

CONCLUSION· 

Action Concrete held a perfected lien under the sta~ute and as the only petfected 1ie~ 

. holder, it is ~ntitled to the protection which the statute p1'~>vid~s. Action Concrete, Inc. should be 

granted summary judgment in its favor against the Owners in tlle ~ount of Sixty-Six Thousand 

Eight Hundred Sixty-Two'and 63/100ths ($66,862.63),whlch l"epre~ents the b~ance owed for 

labor and materials. plus attorney's.fees, interest and c~sts to be determined. 

. . -'.J .•.. 
. . . /Jtf/l- . . 

Respectfully submitted thi~-day,ofNove~ber 2010 .. 

Joh T. Crawford, Jr. (SC 
. F. ee Prickett III (SC Bm 76178) 
KENISON, DUDLEY & CRAWFORD, LLC 
704 E. McBee Avenue 
Greenville, South Ca~:olina 29601 
PH: (864) 242-4899 
FAX: (864) 242-4844 
Attomeys for Plaintiff, Action Concrete 
Contractors,Inc, 
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And \hc Comtact.or: . Complm~ ~nt:n8' i'.(wJ, t-0 ~ ~c.t..d..A 
License Nil Olbcr 1;88 &.ofi-{O '. 
Camplllly Add\'eJs' . 

' . 

C'OlllpallY PhOll\: (j 61/) t(t/(f, ... 1f't b. f./ 
'For the PrOje<:t; 'Pi'O~ccitN~me' Ta3iY:uu.J:. :11\' , D~ ','4t.cI . .s" c aJ~1 

PL'bJctt Address Uif I&...~ (j; /IS viCt.4.0,u.0-

COn&1tUctJoD Lender: 1taderNnriI~ ,ei)tJl.,g. ~ . . 
:t..ullder Add,'eas . 

• ~ , .~ I 

.. . 
ARTlClJM Z, '§COPl:: O}1 'YOlUC " 

2,} 'Th~ C~ntriJotot ~~h to rutJolion us M /Wear ot tha OWlier tifptovlda MIllIBS£!Irl~t 8Ild. ." ';'.'. ' 
, Supt;TYlsion scrv.i~s.to comtnlot tl1o'noovo ment10Il.e<l8tru~(J IUld ti}(jUfCS a1t!lched iliQrcto m (-III!~()AJ 

.::c,.. .... ) ncror~ to the t:ollstruoi:Ion dOOWnilIlt:l, !Illoiv.m~~ Qrtisb schedules, 411 . 
addenda, cltlmge ordtrs. DlotlifioatiollS nrld $pecl /lC1Ui0J15 ~ forlli In tli(l'~ecffic!lllon booklet. . 

A~'T'l'CLJ:: 3. . T1ME or COllIl'LETION . . 

:u 'l1It! l\Il.Proxhtui~ ~o.lUllllmcatt:rellt dale of(l\e Jlro.ftot shall 00 (: 1,{Bf I 0 'r ,: The . 
. opproximsrO compJcti01'l dlll,,'ofthe ]ltojl!Cl ~ioll bll ( 101. ... 01:, GWOo., howev~r miy' ohtmgc ordarn 

!Wdior ,UI3\1;S~ wt:lllhd mlgllc doliloy or otllorwis-o nff~ Via compluuon rlilxe. 81l1'rlng inQjliinenlwcalher 
of ol'mer rolllled dQIIlYS, Ilia CQntta~tOI' shall' pay llquidatt;d dllruages afl" 6". ~ per daY iftlio .. 
project IgUOI comploW witlLln (. .. 11 '. rnQnt11s. Ute contr!lct ex~cUL:iOI1 d1Ito shtl1i be. 

. (dotC), . ,. , 

~JlTICUi 4: CONSTRUCTION MANAOEMEN'1'FBES " 
4,1 . The fu4s for i:tJllstruoti~n n~tlgem~t'and ~~ry!s{Oll SQ~~e5.!!hnlJ b~ a fisc~ ~~Wlt:of' ," 
( .3001000: -Jo1td MJlW~1I (!f)s+.., .. 

. .' ~U;"W~':~~~~ 
'06127/2007 10:1iBAM 

PLAINTIFF'S' 
EXHIB1T' 
fj- . 
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Wd9£: ~ too,? .'O£llO r 

. , . ··· .. ~)I§~~ ... ;·-
Colll/truction MRlIagem\mt Contract;' 'Fhled 'Fee . )1 ~ 14 I! S 

PrqIflot Name 
Pogc'Zcif4 

4.:1 l"'rlXellSll'IlotiOJresrlmutosfor coilatruc!ion tosts nll'd cooTdlsistlon are'approximate!:! (~·OOf.{)~()) 

4.:1 . Tho OwiIQf Wl,"- 1l.1~ ContrMWr aokilowledgo.tbnf tiu:. OwnOJ' Win pay 118UQl' orr b '. . " 
upoa Sl~~ of ihls ronttact IlUd bl)fofe ~~tlQll. ll'lflIlllgcwmt B.Ild !nIpm-vislon b~ins 

\lSn d2polilt 8Ild part of the tolnl fe~ ofllJ!~ c()ijltaol. ' 

A1t')'rCTj; 5; :PROGR'ESS 'PAYMENTS .. " 

5.1, 11to Owner willwnke paymtillts to Ule c.dntrMtor for COlJ;Iru~tio~ Il)!U]BgMll!lllllDd ~'upervis[on 
Sr.:Mc~~ Qvery two w~ OwnlA' &hnU tutJ;o ~ 10 OOlJ!Incwr Within (" ~ ) lifter r~l!.sJ by 
conttnctor. Should (ho ()wn~ fail 10 mnka pa)'lJlon~ 'contractor may ohll1ge a 'P.cI1a1!y of I I D /_'~ 

, lUUIuQl1y upon tho l11lpnld oiuoUllt Untll paid.' • . , 

!i.Z IfpaymeJltilJ tlotrQclll'fed by t!:i'O'COlttraotor within. ( : '. /0 ) dEl}'uf\.\lr dellvery ot' 
.. plIyP.1cn! Q\Illland for s/:fViQQS salistl\otoril:y.s:omplc\ed. cOlltraoror Bhall hllYf,l !he tight to 3top'oonstrua*m . 
, nlllX1agom~t tmd su~siol\ or twnUnllte thil ecntrhat III his opHon. T~!nl1t1on by Conlrtlctor lUldc.- iha 

provisions of this p~aph sllailnot roIJwe tho O\V{1dr oflh~ obligatiOlls ofpllymeots lo'ContrflciDr for 
tI1nt ~11!1 oflhc 3OtVioe.s performed prior .Io5Uch ttlmiIUllioil. Tenmna.tlOll by Qwn~ W1d~ thc,proYi:;!OIlS 

. of thls pllI"lIgnlph shcllllot t<lli~~ full OWnlll' of tho obli(llJtions of~ayroenl:s kI Contractor fot' Ilini part of . 
!hI) ~orvio~ proOItneO prior [0 ~ch tcrmlt1ation. . . ,. . 
AltTICLR 6: DurJX.S O.t' 'rHE,CON"l'MCrOR 

Ii,]' All ~nstnJcd~ sl1~lJ b\'- in OC«lrdsnce ;0 tho pro~lons of th" pJM~ 'and .spcclfrcnriong, AIr 
sySI®lS slt!lll be In good \Vorlcing order,' 

6,1 All ~~ctiOn 3111111 b~ ~~ploted in't1 workzno:n liko Illllll1ltr, IIlId shalh:ompl~ 'with.till . . 
appllcnblo natiMru, st!lf& auo.loC#ll,lullding codes IUId lawe. , .. ..." .. 

6.3 . AU C()1)~trUlltiOll shuti IJalierformoo by npprOPlia.t~IY Iluetuioo iniliyidu'ru:i to p~nn tltdr sirld " 
work. I!lI ouilil\ed by law. ", 

6.4' 'Con~ctor ~hall ohtnin all 'pt::rmll$ n(:¢eSGIlJy for Ule work t() be Cljmplei~d •. 

4J<'I'1CLt 7 .• , CUANG~,01ID"gRs I\ND·FlNlSRSO(E'OUL'tS 

7.1 A Chang!; Order Is aoy olumsa (o'l1e original 'Pians nntllor $p«:i.ticut!QIlS. All cll!u,ge orders need 
to b6 a.grced upon {n wnlint, inoJudliig C06t, !I~ditiollo1 ame consldtfntlon8; aJlproxlnllltvdlitos wbo!1 the 
work will hogm and J,o CO~Flcltld, Illegal dosorlptioll of ilill )ocnnoD. wl!t:towe worle will be dQlJQ ILdd 
signed byboth )lmtt6s; Addi(iollru tUuoneoo;'d 10 cOm]ll!lla olwngQ or(lotlllShall be tAken !nto , ' 
cousidemtion in ilia proJeOl tllrnpletlon date,· " . ' . . 
7.2 Completed Finish Selecflon SoncdnJo3 shall bl! submlttcd 10, th(; Coiltrnclor as follows! 

',],,1 Sobedulo',iI I ~tblo four WI:)lk.uf\;er sitl) clearing I)C{lInS. 

7.2.2 Sohcdul.e #2 whhin eight wc!\kl: I!~W' aitl) ¢1~lS besins. 

7.3 Any deluys or ohllll~I'3'in fmls'll ~cleotion sched\ll~ wlU dl)l!lY th~ projeeled comp1eriim d8tt: 

••• 101;' b"~~,~";~,,,jl 
. '~,' 

Q6/27/2007 10\5f3AI-I 

.... \. ' . 
. '. ~ 
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ARTICLE 8. ·lNSUMNCIll 

,'p..' _ .. "-' _., -­
" . : 

~ 

.. , 

. " 

~. 

8.1 . The Ownar;VUl k!1"w f~.aBuildot'll Risk'ln~c~jollCY' on tK¢ Sold pr~p'trIy 10 pl'ot'ctt 
both owner's !IUd I;Qnll'llOtor flintcrestq unlil cOllSttnctloii is compl!(Ted. ' 

11.2 'n,e Owner will pww: and nlaintah'l'propeny;lnS\ltIUlCG to tho'full·~d lIlaUritblis ~1l1~ a.rllle.· 
project, in ens!> of 0. fire, vl\tldalism, l!!alloiou3 nUstihiDf or othor mRlnitoes tll~ ~ay o9cur,. . . 

8,.) . The COlltrtullot shall purchase and ~·ai.alnknoodcd Wovkmal'l's CotOpensatlo1\ Md Liability 
. insutanc~ coVlll'nG~ as r¢qu}.rI:d by law DDd dCQlTlw necess.-uy for his Own.proteotloll. 

AllTICL'R: 9. . G~RAL PROVlStOl'lS 

ArmCLlZ 10. llAzA.mlOtlS )v.Lr • .'r~mALst W Asn AND ~lIisTos 

111.1 Bolb·parties agree funt d~g wi!b h~dOllg Diarerlal$. \f/IlS~ 0; il$bbstOll·~~~s.~~kli:/!~d 
tralnlng, proccSSes"plec4UUOIlS nnd liiCDS4l3..Thdrcfure, unlu~ 'tho scopo or Uris ~\lDt ilIc!lldc;s ~o 
SJl.eoifio nlll1d1l.nst. ®tm:b6llcc, removal Of ttansPOltltlOll ofbuwl3ous IIlaI~a!S..Wast~ or. B$,~slOS,llpOD 
dlscoy~ of stIch hazardous flIl1Wrin13 th¢'ConlrnotOr 6hal1 ntltlf'y.tlIo Owl1~in-Irn¢diQtcly Blld nllow the 
OwnerJCQl\tr.lI~or to contract with a properly Ijcon$~d and qualified bfizatdouS material con,(llutor. My .. 
such wotk 6hnll b~ tfenlod as a CIIIU1g~ Ordt\' r~sultln& In IIddillonlll costs and time oorisidcra.tloh~. . . 

A RTICL'm 11. AR'nrrRA'l'lON 0-' mSl'tiTrw 

'. , 

1 L'l ' Any roulrovorsr or cillUn a.ris~ Ollt of or relating to Uris conttao~'~r the ~clJ ~htl'cof, ro~ 'lie. ' .. '. 
~tued by arbltmion admilIlatosed by \hI! AJDCrlC3l1 Arbiti'iltIOD Aseooilltion \Uldl)l' ItS Constroctl91\ ' . 
Industry Arbitration 'Ru1e~f ruiU judgtn(ltlt on 010 nwnrd ronderod by th~' (lfblll'aror(s)'may bt; ~nlcred in any 
court hllvingjurisdictian thereof. ..' . . '... '. 

AnTTCLl1, 12. W.UrRANll' 
. . 

12.1 Winttmty of Ulll consftUctlo)l'))roject l'lSill.Mt dbl'bcts !n wOlkIJ'Jllru.:1Iip Of nilltlll'i41s ut{IUed dl~1I b6 
bmidled botwtlen tIle Ownor lind SubCOlltmctoTS 1l1idlor Sllpptiers ditcct!y WltnoU\ hrlolving tho ... ' 

. COl1\r~Qtor. The wlUluflWturOl) wnmmly will llrwilll, No leglllllctiou of ~'kiud rel/lth:1510 the prQjoot, 
PfOjl}Ot porl'6J'mnn~ Ot' this contract &hnll ~o lIiltiulod by either party agalIisl1bil o\h11T 1'1tIiy llt'tbt (: 1 . 

1f1J..J1.A b3yond lhe r..:)mplet\on of1ho \'lfOJEot or Gessllfion oIWorK. 

A'R'tIC'LE 13. Tlt~tNA'l10N OfT.R& CONTIUCr 

06/27/2007 10:68AM 

I 
\ 

\ 

" 

. ... 
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';"':' ........... " 

~ .' . . '~;:IPREMIER ..... 
.. . '. .... ." .: SOUIlIERN· 

'~On8tniction MOllagemG1lt Contract _ fiXc<l FQ4 .. H 0 N l! 5 
, . Projec, 'N~c . . .. 

'Pag~4 of4 
. . , ". .' 

lJ'.1 . Should tbli OWnor or COtIttIIl:tQl' full ~'GWy out thls oonua.c:t, wi1h nlJor'lto p·t'OvlsiQlUj·\ha· 
following oplioxu; OIld'$1ipul!l1ions sl1~lllpply: '. ,.' ". 

1 ~.lll If· tho. Ownar or,thll Contractor wllll defliult on thlt Coctfll.trt,. tho non~d~l!IlIling PIlItY (£lIlY 
d~m tho I<Olltniot"iB !Ji·dotau1tand·I)rocw.! agci:w;tfM defuulting plU'ty (or the l'OoOvory ofall 
tUtrnAsl'la IuOI1n'¢cl·~ II Iesult (}f said nwaeh of ~<lntqct. lnclucfuls lI,rcasonnblc. atl:omoy's fc:;, in . 

· the ease of 1\ d~tllUltina O,w.Qcr. tht &rtiest'll1l'lI1cy1ietein1'l10ntloll~.$ba1l.be applied-to the , 
lcglllly ascaiain6d anttUlgell. . 

" , . . 
13,1.2 In the tvertt of II def81M ~ thtJ Owner Ol' 'Contrnotor" till)' non·dc,("auillng ~lll1Y mtsy stall:! 
his hltC)Dtion to comply 'evitlliho conU'act nnd pr~~ for'sp~nti ptribmlIll1C¢,· . ' " 

• • > • ' ,! .. ," , 

, 13,1~ lfllh6CaSC of a cOfaultin,g Owoet, ,the COlttnlO~Or tl'lll)' aceopt,.at!tis optiotllhe oain~t ' 
· tI1Qrrpj' IlS $bown hercbl as llquldlited tI~agcs. should wnost montlY. not Cl!var the ~pcnsus to,' 

dnte, thCl C()l1t(~OT tIlay mako altdm to me'OWllei' fur rut work clCMUtet\' nnd fOrl'10YOi\ loss witll . 
respect to cq\llpm!ll'lt, mptC'riaI;J.tool8, CQhstru~liol!. 4qiripmQm Bnd JJlllChitlelY. Inolildin& . . 

· lQilSOl1llble overhead, profit BIle &mages 8pphQilbl~ ro tllo prop!:l1y 1m the el!1D.~t l11OnElj'. 
, , , ' ". 

" ," 

14,1' ln rho !!'lent of ~,mbitratiolt orli~ntio~ relating 10 the·p'rojoot,. projoct])roormonco or rhls 
confT'lIct, thllprllVlllling plll'ty shall bO'etJtitJed to \'t:.aSOl\llbTe"!!1IOIllCly fees, 00513 ruzd cxpeni!6.!1. 

A'RTICLE t5, AGCEPToWCE'ANJ) OCcUPA1'lcV " . 

15.1 . ~~o cOl1lpiotio~ the ~r;J~t'shI1U b~ inspected by the Ow'nor'and tho C~n~Cto~, I\1ld My 'repalrs 
11~l:Ssary 10 comp/9 with the ¢Ol1trllct docnmcnts.shl.llrbo JnQdo by ~c CQlltrnotdr.. . . 

. . .. ' ". , .' ' 

15.2 'r11~ ~or Bhallllot ~6~py the Ptopo~ ~til flllal 'Paymtnth~ been fcOoived by tile Cotlll'notQT' 
"fl\t n C~lionlc ofOtauplUl,0YllIIS been.obWnM. .' " ' . .." , 

" ..' , 

lS.3· O~\lP\lllOY of-ili" proJ~1 hy .~o .Ownerilt.vi~J~on of Anloil) D.2, s1!nU ccnslitute 1Jnoondltioruil 
~eptl.n'lco of IDI.: I'roJt:ct and'lX Walvo;. of I:llly dllfects or UlICQtnpletcd work.· . 

Wrrmss Oll:l' hand ltIld &cru OIl this -l~ .~;~rl day ~f '.I:Jpif , .. 2"of1...::' 

.. ' 
" , 

",~' '. '~. WII~I'M'.· " ' 
• I '. • 

~:r~~~~--"",--' '~. f;-5'-G:;2.<~..-~w' '_ . .. " " .'" , 

..... o.~~~~ 

btl".,oO b" "';~'~~_ 
.. 

06/271'lOO} 10 :6BAM 

·----.--'r" .. -.. , ' ...... 

,; 

j, 
I, 
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r ax; tJl)'I",:;'bJ.U l 
,.-. """'I ""'Ui1 .... f"\1::.1 E::. , 

May ~ ~UUI ZU:bU 
(864) 292;'S7a2 r· ] 

Page 1 Of 2 

, 
ON I 
N RETE I " 

CO TRACTORS, IN~. 

JOB 
MODIa OMf! 
o 
o 
o 
o 

~. 

15 BEVeR!. Y 11.0AO 

GlU;ENVILLE. so 2\1609 

(884) 2!l2~781 

(864) 292'67~ f"/IX 

NAMe: 
PREMIER $OU1I-1ERN HOMC"S 
o 
PHONe; 

444-111164 0 
FAX: 

'336-S440 0 

5I71200T 

-:-___ Inltla! 
I 

lTEM 
WAlJ. PRI fa INC uoe S' x 11\" FOOTlNG ' bUANTITY ;, UNIT PRIm: " TOTAL 

4611' 
eOLF 
30!:F 

127 L~ 
1nLF 

8VF 
5EA 

," oey 
19;2CY 

O.OOy 

5.5CY 

600 SF 
1225 LF 

71 EA 
7EA 

36VF 
371F 
2EA 
eHR 

3874 SF 

$27.39 
$35.88 
$46.72 
$64.47 
$10.27 
$13.49 
$65.0.0 

$135.00 

$135.00 

$135.00 ' 

$1,259.98 
$:{,870,80 
$1,401.61 
$8,188.10 
$1,818.57 

$107.96 
$325.00 

$0.00 

$0.00 

$74~.50 

$2.20 ,$1,100.00, 
$0.77 $943.25 
$1.61l $116,74 

$66.00 $455.00 
$7.00 $252.00. 
$2.20 ~81.40 . 

$500.00 $1.200.00 
~ $620,00 A.. Re. "Q£,iof~ 
~ $'14,527.60..- " 

$9.38 "S1,003.(l6 ' 
$23.00 $1,641.1)0 

W 
-$21,382.90 

$0.00 ... D r.'l ,I' 
$17,012.16 ~ 1'Ie.l..Worl:? ~~~~~~------------~r-----~~-----$~3~8~.4~5~5.~O-6 

PREMI!':R $OU'rHERN HOMES MOOE:_"'I1!11'!1~!!!1!!!!'!~11111\ 
' PLAiNTIFF'S 

, b ,EXHIBIT 
~----~~--------~-'~' --------------------~I __ B~ __ _ 
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r<1X:Oll'll:tb.3lll 
.. ~ I ...... " L.UI'1'I'Ce. I t:. 

May ~ lUUI lU:bU 
(884) 2S2-67e~ 

P.02 
- _. ·~I· 

i 
, , contr4ct POI Service:! 'Page 2 Qr2 

FOUNDATION tONTRAcroR RESPONSIBILITIES 
A.OeERAL ,I ' 

• La ut of OUf work fh>m your fO~COmQrs. ' 
• Pro Ide wOrKer.' compensatlofland liabUit)' ill8uranca cenificatea. 

InB t aU work withIn />Qured wall I (/llstry 5peajtl~ons. 
Oen ric engtneeced wall designsj sit speclfio wall designs are 8xU'a. ' 
Th pany.lnspcctiom wlll be lit thJI dIscretion Df Act/oil Concrete atld bJlled as an cXtTll. 

B. CO \'UITE. OUNDATION9 ' 
fo fUld pour wall footings ahd otJJ:er rOotings lIS roquesfed. ". :: 

" Fum sh and Install wall reba!- In flcC&rdance w/lb 2000 Inlemlltiona) R.e$identlol Code. 
, Fon and pOUl' concrete walls in acchrdance wllh 2000 International Residential Code. 

Pom any honeycomb which might cl ur.' , 
Prov de dimc:~iohed shop drawings 

RPRO flNG (IF ~EQUESTED) , 
Justa I lifetime guaranteed waterproo; mc; system. 
IllS! I !oun~fltI()JJ drafn .at footi~ , . 

3 In9m I drainage material, lit wall. , , 
,D. CON RETE LAB (IF-REQUESTED>"" ' ..' " 

I' Slab rep to Include 1t1lowancII for 4' of stone (tXtrastolJe wiil be billed by'the ton). 
2 lnsta Vapor 'Barrier Imder slab • 
. 3 Instal edge fO,rw.lng as needed. 
4 Pum POU( ai'ld finish 4" conerete bar~~~n' stab (~OOOp3i. wilh fiber). , 

, , ' , BUlLDElVi'VNER RESPONSIB1U'J'XES 

t. 'Bxcay re base ~mt 10 wlthio '211 level an~ 3'-0 • bey~nd ou~;~e'~fWa/lS" BlIl1ks to be slife from cave-ln. 
':Z.l Proyj accillI to basement for Contrattor's e liipm"nt and material daUverl05. BuJlder I OlV1lerasstlme , 

rcSpo IbUlty r adDed blbor, eqllipment and in.lal charges fracce~ is not propetly prepared and maintaIned. ' 
3. Rock x.cavatj n and footings on rock are extl' and will be billed at IIfl !lddltional S4SIMH pIllS addltional eIl,ulpoleJ)t 

rental. ' 
4, Wb1l1 Clddltlo ai excllvirtion and concrete are equirt:d to acbi4ve IIdequafe soil bearing, addItional concrete will be 

i;Jwge at quo prictl. ' , , 
S. Speci!! "COllcrel o"emiclll& such lIS calcIum ch rlde or plastioilCr.I'li11 bl! uS,ed only as t~lIired bS:Jed on temperature 

",' 'and $it condit! ns SJld billed as an extrll. ' , 
6. M~'U ~lJIcn!3 nd quantlllc~ lire based on ouls d&<to-OU1:Slde dluiensioDs. 
? Basem t wj!i t;I cons1tucted from shop drawi gs approved bYowner/cootractor. 
8. Rubbe finish i not included. ' , , 
9., 'l'llls p 'possl j based On "average" sltll condit OilS. Should poor access be encountered, eXIra charges will bfJ 

require." " 
10. ActfQP oncret Contractors assumes NO reSMn~ibill(y'ror backfill In oxc~s'ofbuilding codo allowances. " 

p.E 

,THIS rs N TAL MP.sUM QUO'l'E. INVOlc!XNG WlLL REFLECf A.CTUAL WORK PERFORMED, 
ACCORD. OTO UNI! .PRICES ON' AtTAC~ED ESrlMATE. , ' .,' ~ t "uJ 
'.l'ERMS: E'I'1t> YSAFTERlNYOJCE'[ W PBRMO'N1Ifl'JNANCECHARGE1'HBREArTER. ALL - iP~ \.. ~~ 

, ·C LLECTtON COSTS. JNCLU rNG A nOR,'JEY'S FEES TO BE PAll) BY CUSTOMER. ,} ~+ '4 l ~ ( 

C[OIS Aocep~~, ~. " 

~ ..:........ " t...$-l»-~LC:~ 
\¥-tk[~ 1'5 CJt. ' 
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Printed: 9/5/2007 10:10:47AM I Accounts Receivable Open Invoices ~. ACTION CONCRETE CONTRACTORS 

Page 1 of 1 

Dlv IDvQlce ~u!!lb§r 1 PO Number Date Due Date Amount Amt Paid Balance 

Customer 989 PREMIER SOUTHERN HOMES ~. 

1 R704801 / TUSCANY MODEL 05/31/07 06/07/07 .$20,702A2. $.00 $20,702.42 

1 R7048021 TUSCANY MADEL 06/18/07 06/25/07 $13,011.16 $.00 $13,011.16 

1 R704803 I TUSCANY MODEL . 06/25/07 07102/07 $1;882.60 . $.00 $1,882.50 

1 R7048041 TUSCANY MODEL RET WA 07/05/07 07/12/07 $29,429.30 '. $.00 $29,429.30 

1 R704801-JUL-INT I TUSCANY MODEL 07/07/07 07/07/07 $310.54 $.00 $310.64 
)' 

1 R704802-JUL-INT I TUSCANY MODEL 07/25/07 07/26/07 $195.17 . $.00' $195.17 

R704803-AUG·INT I TUSCANY MODEL 08/02/07 08/02/07 $28.24 $.00 $28.24 

R704801·AUG·INT I TUSCANY MODEL 08/07/07 08/07/07 $315.19 .$.00, $315.19 

1 R704804·AUG-INT 1 TUSCANY MODEL 08/12/07 08/12/07 $441.44 $.00' $441.44 

R704802-AUG-INT I TUSCANY MODEL 08/25/07 08/25/07 $198.09 $.00 $198.09 

R704803-SEP-INT /TUSCANY MODEL' 09/02/07 09/02/07 $28.66 $.00 $28.66 

1 . R704801-SEP-INT 1 TUSCANY MODEL 09107/07 09/07107. $319.92 $.00 $319:92 , . 

Customer Totals' $66,862.63 . $.00' $66,862.63 

Grand Totals :$66,862.63 . $.00 .. $66,862.63. 

PLAINTIFF'S 
b ,EXHIBIT 
:iI C,,; 
~ .---'-'::::'---

Ace 036 
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DATE 
05124/07 
07/19107 

LOT 129-100 Ashwood Lane (2007~CP-04-4113) 
Action Concrete v. Chappelear 

File no.: 013977.1 

PREMIER SOUTHERN HOMES, LLC 
.r-

AMOUNT CHECK NO. 
I $27,467 (SWl Bank} 2532 
\ $5,000 (CB) 106 

07119/07 ~ . ...,. _r?{CI-) $30,000 (CB) 2302 
07/19/07 p v, t "\ $15,000 (Sun Bank) 2541 
08/03/07 I $12,398. (CB) 107 
09/10/07 $25,000 (CB) 3123 
06/21/07 \ $20,875 

" 
TOTAL MONEY DISBURSED .............................. .$239,831.83 

" .. , . : ,. 

PLAINTIFF'S· 
~ EXHIBIT 
1 -n 

Ace 002 
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RyiU\ l.kCaoo 

RMl-cnbe@,tt·rRW,~Qm 

Dll'ect (803) 744·1826 

...... ..... , 
to -­,t 

ROG!;RS TOWNSEND & THOMAS, PC 

'rel 8OO·7'lI·7900 

]13)( 803·343·7017 

220 EXQCutivlI Cenlllr Dr, fi 109 

. c .. h""lob. S:C !l9:rlO 

M~y2J 2008 

VIA PACSIMILE, U§M&k {WlJ EMdlL 

w. K,y\O Dillarq 
OgI~tre~, Deakins, Nash, Smoak: &. Stowru.1 
300 North 101ain Street 
Clreenv ill e, lK! 2 9tiD 1 

R.~l Termination of Contrllcts 

MAIL: 

PO 130x lOtnOO 

Cowmbin, Sm1th Car(\1i1'l\l ~m 

wl'.'w.rtt,law.<QIl\ 

YOUI' 'Clients: 
R'TT ClIentsl 

Pr~mlerSoufhorn JIomes) t.LC, !llld Henry G, Beal, Jr. 
EIvJrll nnd Cr~& Cb.app~I~llr, Jl\me~ and Paliicla. 
Chappelear, i\lYC.!lI;\, Xlt.c. 

RTrn: 0139'11, 014:082 

De~rKylc:: 

This firm represents Elvim ant! Craig Chappelear, ~l\\Ues and Pamela Chllppelellf. aM· 
:t-.:[yc.llh. Inc. 

Pleas(: ~sidcr tllis jottct as notice thnt yout' ~lient l'IeJ:nier Southom Hom~t LLC Is 
~rr,eby 1m.m~I~ely terminated under ilS a~ewneuts willi my clieptll for 'tf~e n\unefO\ls..brea~h~$ 
1nat)'oJ1f"lllienthas mnde inc.luding, bu~ riot limitedf9. ~btlndonmol1t of)vptk, failtJre.tp complete 
WQr~ as ngrcnd, faHure iopay ~li\;lcontractQr~ llJlQ material I!uppllf:ts, falI~re to ~brde by' iii!} 
icnders pnHck~, dp.tay~ i1l1jlYOjlcr l1"Ilin$l~amnnf, fnll\lrCllf.ll<'.:olvt'.me<!h~~I!'~ 11ens;~d othl)r~. 

My ol1enls will take steps necessary \0 complete the work. P le~s() h,IVC yow ciiel)t (,\eliver 
all. k~~~s ·to YO,l! office tod~y. OnC;l) )'O.U hAve \be keys in Y0l!l' possession pllUlSO let the know so 
that I tan have S01l1COtlC pick them up. 

~~y Qlien\s reg~Dt that it hP,9 hecome negeBsm'Y to tQh -lheoo ~topn. HOWI,lV!lr. undor the 
. cil"cutnst!inces my clipnts hnve no Options but to tel'minate the contracts. 

With kind rogards, J remain 

Pl.AINTIFF'S 
. EXHlS'" 

1. :fC 
cc: Ala & Craig Chappelear 

0_ ~J 
",:.'; 

...... : . 
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030000715 9/25/2007 Bk: 00031 Ps: 00270 

I 

STATEOFSOUTHCAROLINA ) 
) 

COUNTY OF ANDERSON ) 

NOTICE AND CERTIFICATE 
OF MECHANIC'S LIEN 

TO: ELVIRA ,CHAPPELEAR AND CRAIG CHAPPELEAR,' WELLS 
FARGO BANK,. N.A. - Consb'Uction'iending:, 

NOTICE, IS HEREBY GIVEN that Action Concrete Contractors, Inc. 

("Claimant"), is due to the sum of Sixty-six Thousand Eight Hundred Sixty· 

, TWo and 63/:100 ($66,862.63) Dollal's, plus interest as applicable, byvirtite of 

the attached Affidavit and Statement of Account, and hereby claims and, holds a 

Mechanic's Lien upon the building and structures and upon the interest of Owners 

, Elv:o:a Chappelear and Craig Chappelear in'the real property hereinafter desc11bed. 

This lien Is in the amount set fort above is for labor performed or furnished, and/or 

for materials furnished, in connection with the construction of improvements 

located on the real estate described in Exhibit ','A" attached hereto and incorporated 

herein. Said labor and/or material was ftll-pished pursuant to the autho*ation of , 
. 

Elvira Chappelear' and Craig Chappelear, or a person 01' persons having authority 
" 

from or rightfully acting for said owners for the below descl'ibed 1'eal estate and the 

improvements thereon. 

FURTHER NOTICE IS HEREBY G~EN that the labor and/or material was 

last furnished within ninety (90) days of the date hereof; that Claimant has and 

claims, a lien on the stated improvements pursuant to the Code of Laws of South 

Carolina, 1976, as amended, to secure the payment of the debt, an itemized and 

vermed statement of which is attached hereto and incorporated herein by reference; 

that the said Claimant has a claim on said interest of Elvil'a Chappelear and Craig 

'Chappelear to ~iecuI'e payments of an additional sum to covel' the costs and 

PL.A1NTIFF'S 
EXHIBIT 

I --,-p_' --c--
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030000715 9/25/2007 Ski 00031 P9J 00271 

disbursements of any action to foreclose the aforementioned lien, including 

reasonable attorney's fees, all pursuant to the provisions of the statutes applicable 

to such cases. 

Action Concrete Contractox's, Inc. 

1(;;! 11 ' 
~~----. 

By: Keith Heri?!igshaw 
Its: Vice President 

Dated: 1/zb I ,2007· 
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03Qoo0715 9/25/2007 Bk: 00031 Pa; 00272 

STATE OF SOUTH CAROLINA ) VERlFIED . 
) STATEMENT OF ACCOUNT 

COUNTY OF ANDERSON ) 

PE~SONALLY appeared before me one Keith Herringshaw, who being first 

duly sworn, deposes and says: 

1. That r am Keith Herringshaw and I am the ViCe Pl'esident of Action 
Concrete Contractors,' Inc: and have been authorized by the 
corporation to make this affidavit 

2. That the sum of Sixty-six Thousand Eight Hundred Sixty-Two 
and 63/100 ($66,862.63) Dollars, is past due and owed to 
Action Concrete Contractors,' Inc. for labor performed or furnished, 
and/or materia1s suppHed, in connection with the construction of 
certain improvements located on the property described as shown on 
Exhibit A, as shown op statement and invoices attached as Exhibit B 
attached hyreto. Said amount reflects all payments made by Premier 
Southern Homes, LLC or the Owners and other credits and no part is 
subject to offsets or credits of any kind. 

3. Such sums bear interest at the' contractual rate, plus cost- costs and 
reasonable attorney's fees. . 

4· Upon informa tioil and belief, Elvira Chappelear and Craig Chapp~lear 
have a fee simple interest in the provel'ty described in Exhibit A 

FURTHER HE SAITH NOT. 

SWORN to before me this J,¢ 
day of ~~. ;&;: ,2007. 
~4---:- t!&:6_. ' 
Notary Pttblic for South Carolina .. 
My CQmmj~sion Expires: • '. . ,Ay~ 

Exp/f8a 7-18-2011 

, Action Concrete Contractors, I~c, . 

By: Keith Herringshaw. 
Its: Vice President 
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EXHIBlTA 
PROPERTY DESCRIPTION 

All that piece, parcel, or lot of Iand,situate, lying and being in Anderson County, 
State of South Carolina, being known and designated as Lot 129 of Tuscany, Phase 1 
& 2, being more fully described on the plat prepared by Azmuth Control, Inc. dated 
01/22/2007, recorded in the Register of Deeds Office for Anderson County, in Plat 
Slide/Book 1681, at Page 1, 2, 3 & 4, Reference is hereby ~ade to said plat for a 
more complete description of th'e metes and bounds thel'eof, 

. ' 

The being the' identical property conveyed to .Elvira Chappelear and Craig 
Chappeleal' by Deed from Tuscany,'LLC,dated March 1.5, 2007 and recorded in the 
Office of the Register of Deeds for Anderson County on March 20, 2007 in Book 
7913 at Page 237 .. 

Tax Map #:po 144-00~02-006·001/051 

'. 
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V~/.VO/·~VV I IV: III ~"')I, lI:1l14~:i<!1i (II:! . ! tAnlUIl III 02Z1022 

f a "B~I 

Printed: 91612007 10:10:47AM 
ACTION CONCRETE cONrRACTORS Accounts Receivable Open InvoIces 

Paga10f1 

~ IIl~glg~ Number l EO ~!,ml!2§r Date Qy§ Dalg 8nW!.O! AmtPaid Balance 

customar 989 PREMIER SOUTHERN HOMES 
1 R7048011 TUSCANY MODel 05/31/07 06/07107 $20,702.42 $.00 $20,702.42 

R704802/ TUSCANY MADEL 06/18/07 06/25/07 $13,011.16 $.00 $13,011.16 

R704803 l TUSCANY MODEL 06/2.5107 07/02/07 $1,882.60 $.00 $1,882.50 

1 R104804! TUSCANY MODl::L RET WA 07/05/07 07112/07 $29,429.30 $.00 $29,429.30 

1 R704801-JUl·INT J TUSCANY MODEL 07107107 07107/07 $310.64 $.00 $310.54 . 

R704802.JUL-INT 1 TUSCANY MODEL 07/26107 07/26/07 $195.17 $.00 $196.17 
i 

R704803-AUG-INT I TUSCANY MODEL 08/02/07 08[02/07 $28.24 $.00 $28.24 

R704801.AUG-INT I TUSCANY MODEL 08/07/07 08/07/07 $315.19 $.00 $315.19 

R704804.AUG-INT 1 TUSCANY MODEL 08/12/07 08/12/07 $441.44 s.oo $441.44 

R704802.AUG-INT I TUSCANY MODEL 08/26/07 08/26/07 $196.09 $.00 $198.09 

R70480g·SEP·INT I TUSCANY MODfl, 09/02/07 09/02/07 .. $28.66 $.00 $2B.66 I 
I 

. I 

R704801·SEP:INT I TUSCANY MODEL 09/07(07 09/07/07 $319.92 $.00 $319.92 

Customer Totals $66,862.63 $.00 $68.862.63 

Grand Totals $66,862.63 . $.00 $66,862.63 

t 

! 
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oa/l,l~I.:!I,IU ( 10: J 3 FAX 18842S2S 782 

~- .. -

~REMIER SOUTHERN HOMES 
209 DEER. TRO'!' AVENUE 
BENTON SC 29627 

HBNRYBEAL 

PI'QJ(JQt: TUSCANY MODBL RET WA 

FOUNDATION WALL (Detail) 
CONCRBTEPUMP 

ACTIOHCOIlCRETE . I€J 0' 2/022 

13-Z 

030000715 9/25/2007 Okl 00031 PSI 00275 

IDvoice Date: 
Invoice No: 
Due Date: 

1.00 SA 
2.00 T.RlP 

07/05/2007 
R704804 
07/121l007 . 

'rotal 

528,229.30 
$600.00 

S28,229.30 
Sl,200.00 

.$29,429.30 
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~H!.Obl,:!OO 1 10: 13 FAX 18S4292S782 AcT rOIlCOlleRETE 
_ .................. - ----@J b,i 3/0}"2~' w ' 

ACTION 
CqNCRETE 

CONTRACTORS, INC. 

JOB 
MODeL. HOME 
R~TAINING WALL 

o 
o 
o 
o 

Page 1 of 1 

115 BEVERLY ROAD 

GREENVILLE, SC 29609 

(864) 292·6781 

(864) 292-6782 FAX 

NAME 
PREMIER SOUTHERN HOMES 

o 
PHONE: 

444·8864 
FAX: 
338·8440 

71512007 

, 0, 

o 

1T5M QUANTITY UNIT PRiCe TOTAl. 
WALL PRICES INCLUDE 6" x 18" FOOTING 

10" x6' WALL 15 LF $41.30 $619.54 
10" x6t WALL 18 LF $46.72 $840.96 
10" x7' WALL 9LF $51.14 $460.24 

"10" x 8' WALL, .17. LF $54.56 .. $927.44 
10" x 9' WALL' 16 LF $64.47 $1,031,57 
10" x 10' .wALL 35 LF $73.89 $2,586.18 -
10" x 12' WALL 119 LF $83.73 $9,963.41 
STEP FOOTINGS 10VF '$13.49, $134,94 
FOOTING CONCRETE ALLOWED 9.8 CY 

a" x 18" FOOTING ' , 
EXTRA CONCRETE FOR OUT-OF-LEVEL D.DCY $135.00 $0.00 

GRAbE 
EXTRA CONCRETE TO CHANGE TO 11.5 Cy $135.00 $1,552.60 

ENGINEERED FOOTING SIZE 
RADIUS WALL 1625 SF $2.20 $3,575.00 

,#4,REBAR . 350 LF $0.77 $269.60 
#5 REBAR 3950 LF $0.84 $3,318.00 
TIE WALL REBAR 1800 SF ' $0.50 $900.00 
CORNERS OR TEES OVER FIVE 20EA $65.00 $1,300,00 
PUMP ;'CONVEYOR TRIPS 2 EA $600.00 $1,200,00 
DRILL AND DOWEL 1 EA $100.00 $100.00 
BACKHOE I NEW HOLLAND ($500 MIN) 10 HR $65.00 $660.00 

. TOTAL AMOUNT BASEMENT WALLS $29,429.30 

PREMIER SOUTHERN HOMES MODEL HOME RETWAl.l 7/5/206'7· 

'6'; 
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IJIJ/.Obl.'lOQ( 10:1:1 I-AX H1S42S2B782 

Pnl:MIER so'O'nmllN llOMli:S 
'09 DEER TROT A VENUE 

. BENTON se 29627 

HENRYBEAL 

Project: TUSCANY MODEL 

SLAB" RES (See Detail) 

ACTIOHCOIICRETE ~010/022 

030000715 9/25/2007 Bk= 0003l pg: 00277 

Invoice Date; 
Invoice No: 
Due Date: 

1.00 BA 

(}6J25/2007 
R704803 
07/02/2001 

Sl,882.S0 

Totsl 

$1,882.50 

SI,882.50 
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091.051.2007 10:13 FAX 1B842928782 
.., .......... ,·oJ "' A.J/ «'JIII UKl OOU~ 1:'9 ' IOWJ.L16 ACTIONCOflCREH ~.~~ ~ , I(UVl 't:~ 

Page 1 of 1 

ACTION 15 BeVERLY ROAD 

CONCRETE 
CONTRACTORS), INC. 

GREENVILLE, SC 29609 

(864) 292·6781 

(864) 292·6762 FAX 

JOB 

MODeL HOME 

ITEM' 
4" SLAB WITH 4" GRAVEL 
LOWER GARAGE SLAB· 
TOTAL AMOUNT SLABS , 

o 
o 
o 
o 
o 

NAME 
PREMIER SOUTHERN HOMES 

PHONE:' 
444·8864 
FAX: 
336·8440 

6/26/2007 . 

QUANTITY .UNlT PR.ICE 

o 

502 SF $3.75 
.' TOTAL 

$1,882.50 

$1,882.50 

PREMIER SOUTHERN HOMES MODEL HOME SLAB BILLING 6/2612007 

i 

,j 
I 

Page 509 



09t05/~007 10:13 iAK '13842928182 

PREMlEn. SOUTHERN HOMES 
l09 DEER Tn.OT AVENUE 
BENrON SC 29627 

HENRYI3SAL 

ProJeCI! . TUSCANY MADEL 

SLAB· RES (See Detail) 
INVENTORY ADJUSTMENT 
INVENTORY ADJUSTMENT 
CONCRETE PUMP 
ORA VEL PLACEMENT 

AcnOIlCONCRE T E 

Invoice Datel ' 
Invoice No: 
Due l)pte: 

1.00 SA 
1.00 EA 
1,00 EA 
1.00 TRIP 

50,26 TON 

06/18/2007 
n704802 
06/2S12007 

$13.011,16 
(S600.00) 

($ I \ 155.98) 
$600.00 

$23.00 

Totlll. , 

$13,011.16 
($600.00) 

($\,I5S.93) 
$600.00 

$1,155,98 

SI3,OII.16 
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09/06/?OOl 10:13 FAX 18B42926182 ACTIOHGOHCRETE 

",1 
Page 1 or 1 

ACTION 
CONCRETE 

CONTRACTORS, INC. 

JOB 
MODEL HOME 

PRICE $33)713.58 

o 
o 
a 
o 
o 

15 BEVERLY ROAD 

. GREENVILLE, SO 29609 

(664) 292-6781 

. (664) 292·6782 FAX 

NAME 
PREMIER SOUTHERN HOMES 

PHONE: 
444-8864 

FAX: 
338-8440 

6/18/2007 

o 

o 

o 

ITEM QUANTITY UNIT PRICE TOTAL 
$12,007.50 

$0.00 
$1,003:68 

$0.00 
$0.00 

4" SLAB WITH 4" GRAVEL 
4" SLAB WITH NO GRAVEL 
THICKENED SLAB 
EXTRA UNDER SLAB GRAVEL 
SAWED CONTROL JOINT 

TOTAL AMOUNT SLABS . 

3202 SF $3.75 
o SF $3.75 

107 LF $9.38 
0.00 TON $23.00 

o LF $1.00 

PREMIER SOUTHERN !-IOMES MODEL HOME 6/18/2007. 

i . 

I 
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PRl£MlER SOUTHERN HOMES 
209 DEEI( TROT AVENUE 
nENTON SC 29627 

!tENR. Y BEAL 

Pl'ojoot: TUSCANY MOOEL 

FOIJNDATION WALL (Detail) 
CONCRBTE PUMP 

. ACT rOIlCOIl CRE.TE 

rnvoice Datel 
InvoIce No: 
Due Date: 

1.00 EA 
2.00 TRlP 

05131/2007 
R704801 
06/071.2007 

Total 

$19,502.42 
$600.00 

$19,502.42 
$1,200.00 

$20,702.42 
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09/05/~007 10:13 FAX 18S4292S782 ACTIONCOHCRETE @007/022 

.. ' ~. 

ACTION 
CONCRETE 

CONTRACTORS, INC. 

Joe 
MODeL HOME 

PRICE $20,702.42 

o 
o 
o 
o 
o 

ITEM QUANTITY 
WALL PRICES INCLUPE 8" x W' FOOTING . 

'6" X l' WALL 
.6" x 4', WALL 
6"x6' WALL 
6" x9' WALL 
6" x 10' WALL 
10" x 6' . WALL 
10." X 9' WALL 
EXTRA FOOTINGS 

.202 LF 
3 LF, 
3LF 
7LF 
3 LF 
6 LF 

136 LF 
54 LF 

Page 1 of 1 

15 BeVERLY ROAD 

GREENVILLE, se 2$609 

(B64) 292"6781 

(864) 292-5782 FAX 

NAMe 
PREMIER SOUTHERN HOMES 

o 
PHONE: 
444-8064 
FAX: 
338,8440 

6/30/2007 

UNIT PRICE 

$22.27 
$30.45 
$34.61 
$52.24 
$60.30 
$46.72 
$64.47 
$10.27 

o 

o 

fOTAL 

$4,499.19 
$91.35 

$103.53; , 
&l366.71 
$180.91 
$280.32 

$8,768.36 
$554.82 

. STep FOOTINGS 10VF· $13.49 $134.94 
PIER PADS'24" x 24" x e" . 
FOOTING CONCRETE ALLOWED . 

,B" x 18" FOOTING· 
EXTRA'CONCRETE TO CHANGE TO 

ENGINEERED FOOTING SIZE 
BRICK LEDGE 
#4 REBAR 
ANCHOR BOLTS - NO NUTS 
CORNERS OR TEES OVER FIVE 
45 DEGREE CORNERS, 
2x4/2x6 SLAB LEDGE 
PUMP I CONVEYOR TRIPS 
BACKHOE I NEW HOLLAND ($500 MIN) 

TOTAL AMOUNT BASEMENT WALL..S 

3 EA $65.00 $196.00 
17.4 CY 

. 2.6CY $135.00 $361.00 . 

g!i~Hi~~~g 
196 SF $2.20 $429.00 :;'~~'-l u J;; ~ 

1600 LF $0.77 $1.232.00 
.... (/1,,, .,,0""', 
mM~~ lS~ ~ 

90 EA $1.65 $148.50 ;:I:?' "~iiI ~ 

21 EA $65.00 $1,365.00 ~~ -02 
:ro .... ':'.~: 

36VF $7.00 $252.00 gf!l ;"gg~ 
14 LF $2.20 $30.80 ::rg lSI..!"! 

g~ "-It-<, 

2EA $600.00 $1,200.00 
~ 

°5' 
8HR $65,.00 $520.00 . U7;:f~ • 

rt1 tT~ r;r .v; 'TI\II , 

~ 
(0" • 

$201702-.42 {fJO' ,. .... 
n- [>. 
Q 
~ 

til 

PREMIER SOUTHr:RN HOMES MODEL HOME 5/30/20Q7
n 
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

Action Concrete Contractors, Inc., 

- Plaintiff, 

vs. 

Elvira Chappelear, Craig Chappelear, 
Premier Southern Homes, LLC, Henry 
G. Beal, Jr., and First Citizens Bank and 
Trust Co., Inc. 

Defendants. 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

C.A. NO: 2007-CP-04-4113 

MEMORANDUM IN OPPOSITION OF 
ELVIRA AND CRAIG CHAPPELEARS 
MOTION TO ALTER OR AMEND rHE 

COURT'S ORDERENTEREb' .: 

APRIL 28, A T.RUE COP'(. 

JUL 2 S 20\1 

- ~.~ 
~OI'CO\!W'~~.--

TO: Defendants, Elvira Chappelear and Craig Chappelear, by and throuJ.l'nl:i'-~e~ir-~cDunsel of 
record, Ry.an McCabe: 

Plaintiff Action Concrete Contractors, Inc. (hereinafter "Action Concrete") submits this 

Memorandum in Opposition to Defendants Elvira Chappelear and Craig Chappelears (hereinafter 

Chappelears" 01' '~Ownel's") Motion to Alter or Amend this Court's Order entered on April 28, 

2011 ("Order") in the above-captioned matter. Action Concrete argues that this Court properly 

granted summary judgment to Action Concrete after carefullY considering the arguments and 

submissions of couns~l and thut there were no issues raised by the Chappelears which the Court 

faile-d to rule upon in its Order. 

PROCEDURALlllSTORY 

This mattel' came before the Court upon Action Concrete's Motion for Summary 

Judgment as to Defendants Elvira Chappelear and Craig Chappelear. A hearing on the Motion 
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provides for a payment defense based upon a comparison of the labol' and materials furnished by 

the general contractor and the sum paid by the Owner to the general contractor." (See Motion to 

Alter or Amend pg. 5) . 

The hist sentence of Section 29-5-40 states that !lin no event shall the aggregate ainount-

of liens set· up herby exceed the arriount due by the' owner on the contract price of the 
. . , 

improvement made. It S.C. Code Ann. §§'29-5-40 (2010). This sentence cl;~ates what is khownas 

a "payment defense," which limits the owner's liability to the amount owed, to' the general 

contmctor at the time notice of the subcontractors lien is noticed to the owners. 

The Chappelears state they are entitled to a payment defense under S.C. Code Ann. §29-. .' . . . 

5-40 because at the time the Chappelears received notice of Action Concrete's lien, estimates to . ~ . , 

complete the Project were· higher than the l;emaining balance due under the contract thereby' 

using up the flinds which were available to pa)' Action Goncl'ete. However this misstates the 
. . 

facts. Once again th~ key- to remember here is Premier was 'not fired until 220 days after 

attachment of Action Concrete's 1ien~ The Chappeleal's continued to pay the debts of Premier and 

kept Premier on the Project. ~re~ier was fired on May 2; 2g08 and it 'vas not 1.1l1til June 8, 2008 

that the Owners.l'eceived an estimate regarding the cost of completion.' 

The Chappeiears', ~osition is essentially that after keeping Pr.elnier on the Project for an 

additiona1220 days after attachment of Action Concrete's lien and paying the debts of Premier in 

violation of §29-5-50befOl'e finally firing Premier. they should be able to offset the cost to 

complete estimate. Accordingly, if it is obligated to pay Action $66,862.63, the Chappeleal's will 
. . . . . 

pay in excess of the contract price. According to the Chappeleal's, position this would violate the 

last part of §29-5-40 which courts have read to limit the owner's liability to the contract price. 

The Chappelears relied all two cases for their contention that they have an absoli.lte payment 
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defense. The first is Wood v. Hardy, 235 S.C. 131, 110 S.E. 2d. 157 (1959), and the second is 

Stoudenmire Heating and Air, 308 S.C. 298, 302-03, 417 .S.E.2d634, 637-38 (S.C. Ct. App. 

1992). However, the key distinction in those cases is the general contractor abandoned the 

project prior to the Owner receiving notice. 

As the Court stated in its Order, the Chappeleal's reliance on these cases is misplaced. In 

the case before us the General Contractor remained on the Project well after the Chappelears had 

. notice of Action Concrcte's.lien. As the Court stated, 

"[t]he timing of the breach is important because the determinative 
date for how much Action Concrete can recover is the date the Chappelears 
received notice. It is undisputed that the Chappeleal's received notice on 

, September 25, 2007. The parties agree that the payments made by the 
Chappelears to the other subcontractors after Action Concrete's lien was 
noticed reduced the amount owed to Preniiel' under the Contract. Thus the 

.• ' Chappelear's payments to the other subcontractors on Premiers behalf were 
no different than payments directly to Premier. This is' evidence that the 

'parties were still operating .under the Contract and that they intended to 
continue doing. so. FlIl'thermore, it was not until May 2, 2008 that the 
Chappelem's firyd Premier. Becau~e the breach by Premier occurred well 
after Action Concrete's lien was noticed, the fact that the home was going to 
cost more' to construct thatf the. amount covered under the Contract is 
immate~·i~l. Premier expected wilue from being able to use the house as a 
showcase for its work. Money was only part of the consideration given to 
Premier by the Chappelears. (See order pg. 7)' 

In Stoudemire, the general '~ontractor' began experiencing financial difficulties and the 

owner ceased paying the general contractor and begal; paying the projects bills directly 0'11 March 

16, 1988. The Court determined th6 owners liability to the subcontractor was limited to the 

balance due' by the owner to general contrl1Otor 011 the contract price at the time the owner . 

received notice from the subcontractor which the Court determined oCCU11'ed when the 

subcontractor wrote its demand letter on April 22, 1988. Since 'this was a case where the general 

contractor abandoned the project prior to the owner receiving notice of the lien, the Court 
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remandedthe case to determine the amount the owner owed the general contractor on the date of 

notice, April 22, 1988 .. 

The court stated, 

Therefore, we remand this matter t6 master for a determination of how 
much if anytl1ing, [the ownel"] owed [the general contractor] on April 22, 
1988 . .This amount should be determined by the receipt of evidence of the 
value of the labor and materials furnished by [the general contractor] to [the 
owner] on or before March 16, 1988. If the value of the labor and materials 
furnished by [general contractor] exceeds the sum paid by [the owner] to 
[the general contractor]. then [the subcontractor] is potentially entitled to a . 
lien up to the amount of the excess. However, the court should also consider 
the amount of damages, if any. [the owner] suffered as a result of the failure 
of [the general contractor] to complete the contract. See Wood v. Hardy, 235 
S.C. at147, 110 S.E.2d at 164. 638-639 

A key footnote is included in the Stoudenmire case at this point. Th.e Court stated in 

Footnote 4, "[b]ecause no work was done by [the general contractor] and no payments were 

made by [the o~vner] to [the general contractor] after March 16, 1988, the sum owed'on Apl'i122, 

1988, necessarily lUust be the same as the sum owed on Marc11 16, 1988." 'Based on Jhis 

reasoning the'C091t .made reference'to the. March 16, 1988 date since that was the date the 

.. general contrac~or abandoned the Project. 

This amount should be determiiled by the receipt of evidence of the value of 
the labor and materials furnished by [the general contractor] to [t~e owner] 
on 01' before !the dav that tlte oWl/er stopped p!tving tlte genel'lll contractor 
and stm:ted paving tlte pl'o;ect's bilfs directle l. , .. 

The Chappe1ears footnote states, 

1 The court noted that the values on the day that the owner stopped 
paying the general.contractor and started paying the projects bills directly 
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necessarily must be the same as the day the owner received notice because 
no work was done by [the general contractor] and no payments were made 
by [the owner] to [the general contractor] after [that day]," Stoudenmire 
Heating & Air Conditioning COli 308 S,C, at 303 n.4, 417 S,E,2d at 638 nA, 
Thus, in ?toudenmlre, the day that the owner stopped paying the general 
contractor and statted paying the project's bills directly and the day that 
notice was received can be used interchangeably for the purpose of a 
defense of payment calculation. (See Motiol1 to Altei' 01' Amend pg. 4) 

The Stoudenmire case is not as similar to the present case as the Chappelears contend. 

The day that the owner stopped paying the' general contractor and started paying the project's 

bills directly and the day notice was received were interchangeable in the Stoudenmire case 

because no further work was done by the general· contractor but that is certainly not a rule 

applicable to cases especially when the general contractor continued to work tU1der the Contract. 

The Stoudenmire Court explained this in Footnote 4 cited above. 

In Stoudenmire, the Contractor abandoned the Project and the Owner took over work on 

March 16, 1988 before the subcontractor provided its notice of non~paymtmt to the Owner on 

,April 22, 1988. In 'the pres'ent case Action Concrete provided its notice to the Owner 220 days 

prior to the General Contractor being fired. The Chappelears continued to pay the debts of 

Premier in preference to Action Concrete. Premier continued working under the contract and was 

still going to receive the additional consideration of 1.1sing the home as a model. (See Order pg. 
, , 

8). As the Court stated, 

[t)he patties agree that the payments made by the ChappeleaL's to the other 
subcontractors after Action Concrete's lien was noticed reduced the amount 

, owed to Premier under the Contract. Tims the Chappeleal's' payments to the 
other SUbColltractOl'S on Premiers behalf were no different than payments 
directly to Premier. This is evidence that the parties were still operating 
under the Contract and that, they intended to continue doing so. ,I 

F1.uthel'n1ore, it was not until May 2, 2008 that the Chappelears fired 
Premier. 
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Because the breach by Premicl' occurred well after Action Concrete's' 
lien was noticed, the fact that the home was going to cost more to construct 
than the amount covered undel' the Contract is immaterial. Premier expected 

. value from being able to, use the house !IS a showcase for its work. Money 
was only part of the consideration· given to Premier by the Chappelears. 
(See 01'del' pg, 7) 

Based on. the undisputed facts, the arguments of counsel; the relevant caselaw and the 

analysis by the Court it is clear the Chappelears are not entitled to set-off damages incuned when 

Premier breached the contract 220 days after the Chappelears had notice of Action Concrete's 

lien and had' paid $118,931.8310 subc9ntractors on behalf. of Premie~ in preference to Action 
, ' 

Concrete's perfected lien. As the Court has already fuleo, the Chappeleal's have no right to assert 

the payment defense in the present case, 

B. THE CHAPPELEARS' ARGUl'vIENT THAT TI-IE COURT COMMITED 
AND ERROR OF LAW IN· REGARDS TO DETERMINGIG THE 
CHAPPELEARS VIOLATED S.C.CODE ANN. §29~5-50' ,LACKS 
SUPPORTING AUTHORITY 

By paying the oth~l' subcontractors directly instead of through Premier, the Chappelears 

attempted to avoid the operation of S ,c. Cod~ Ann. § 29-5-50, which provides that: 
. ...... . 

, A~y person claiming a Hen llnder the provisions o{this chapter who shall 
have given the notice provided for herein shall be entitled to be paid in 
pl'eferenceto the' contractor at whose instance the labor was performed 01' 

material furnished and 110 payment by the owner to the contractor, thel;eafter 
shall operate to lessen the amount recoverable by the person so giving the 
'notice. 

There is simply no basis for the Chappelears ass~rtion that the Comt ll1isundel'~tood the 

'mechaniCs laws of this State, As the Com1 stated in its Order, 

[t]he Chappelear's argument and course of action would vitiate this 
sectiol1(§29-5-50) entirely, Bec~mse this argument would lead to such an 
absurd result, it cannot be upheld. It is well-established that: "[a]payment by 
the owner to the general contractor after the owner has received notice of 
the lien is made at the owner's peril, as it will not effect the amount 
recoverable by the party with the mechanics' lien. S.C. Code Ann. § 29-5-50' 
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(1991)." Maddux Supply Co. v. Safhi. Inc., 316 S.C. 404,412,450 S.E.2d 
101,106 (Ct.App. 1994). The Chappelear's argument that the payments to 
the other subcontractors are not subject to this rule is not ,supported by a 
reasonable reading of the statute 01' by the facts of this case. Ms. 
Chappelear made it clear that the payments to tile sllbcOllt1'tlCts Wel'e ;n 
{act treated (18 pavmellts to Premier." (empltasis (l(lded) (See Order pg. 8) 

The Couli correctly noted that in construing a statute, the court looks to the language as a 

whole in light of its manifest purpose. State v. Dawkins. 352 8.c.'162, 166,573 S.E.?d 783, 785 

(2002). A. statute as a whole must receive a pmctical, reasonable, and fair interpretation 

consonant with the' purpose, design" and policy of the lawmakers. Wfeters v. Bon-Secours-Sf. 

Francis Xavier Hasp., Inc., 378 8.c.160, 170, 662 8.E.2d 430, 436 (Ct.App.2008). Courts will 

. reject a statutory interpretation which wOllld lead to a result so plainly absurd that it could not ' 

have ,been intended by the legislature 01' would defeat the plain legislative intentio'n. N. Y Times C 

Co. v. Spartanburg County Sch. Disf. No.7,374 S.C. 307, 312, 649 S.E.2d 28, 30 (2007); 

Kiriakides v. United Artists Commc1ns, Inc., 312S.c. 271,275,440 S.E.2d 364, 366 (1994). (See 

Order pg 3). 

Action Concrete believes the Comt properly considered the applioability of the 

mechanics lien statute and relevant case law to the present case and correctly granted its Motion 

for Summary Judgment 

CONCLUSION 

For the reasons stated above, Action Concrete Coirtl'actors, Inc. respectfully requests that 

this COlllt d,eny the Elvira and Craig Chappelear's Motion to Alter 01' Amend the Judgment. . 
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Respectfully submitted this c2 f: day of July 2011. 

John . Crawford, Jr. (SC~r# 69682) 
F. Lee Pdckett III (SC Bar# 76178) 
KENISON, DUDLEY & CRAWFORD, LLC 
704 E. McBee A venue 
Greenville, South Carolina 29601 
PH: (864) 242-4899 
FAX: (864) 242-4844 
Attorneys for Plaintiff, Action Concrete 
'Contractors, Inc. 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMi\10N PLEAS 

COUNTY OF ANDERSON C.A. NO: 2007~CP-04~4113 

Action Concrete Contractol's, Inc., 

Plaintiff, CERTIFICATE OF SERVICE 

vs. 

Elvira Chappelear, Craig Chappelear, 
Premier Southern Homes, LLC, "Hemy 
G. Beal, Jr., Wells Fargo Bank, N.A., 
First Citizens Bank and Trust Co., Inc. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ATRUECOPY 

JUL 26 20\1 

Defendants. ~.~ 
ClERKOf'~--

This is to certifY that r have served Plaintiff's Memorandum in Opposition of EMra 

aud Cl'aig Chappeleal':s Motion to Alter or Amend the Court's Order Entered Apl'il28, 

2011 in the above-captioned action upon the below named pel'sonon thisa~day of July, 

2011 via United States Mail, postage prepaid and affixed thereto, addressed as follows: 

D. Ryan McCabe, Esq. 
Rogers, Townsend & Thomas, P.C. 

: P. O. Box 100200 
Columbia, SC 29202 
Fax (803) 343~ 7017 . 
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

Action Concrete Contractors, Inc., 

Plaintiff, 

vs. 

Elvira Chappelear, Craig Chappelear, 

. Premier Southel11 Homes, LLC, Henry 

G. 1?eal, Jr." and First Citizens Bank and 

Trust Co., Inc. 

Defendants. 

) 
) 
) 
) 
) 

) 
) 

) 

) 
) 
) 
) 
) 
) 
) 
) 

rN THE COURT OF COMMON PLEAS 

C.A. NO: 2007-CP-04Al13 

MEMORANDUM OF LAW rN 
REPLY TO DEFENQANTS 

MEMORANDUM , 

TO: Defendants, Elvira Chappelear a~d Craig Chappelear, by an!i through their counsel of 
record, I;ranklin H. TUl11er, III: . 

Plaintiff Action Concre~e Contractors, Inc. (hereinafter "Action Con~rete") submits this 

Memorandum of Law in response to the memorandum submitted by Elvira and Craig Chappelear 

(hereinafter Chappel ears" or "Owners"). Once again Action Concrete reiterates its position that 

this Court properly granted summary judgme~t to Action' Concrete after carefully considering the 

arguments ~nd submission~ of counsel and that there were no issues raised by the Chappelears 

whiCh the Court failed to ,rule upon in its original Order. Action Concrete takes this opportunity 

. to address the Chappeiears version of the law as it relates to the undisputed facts before the COUli 

based on the issues raised at the hearing held on October 25, 2011: FUlihermore, Action Concrete 

respectfully requests the COlllt review the previous memorandums submitted by Action concrete 
, . 

which also address the isslles raised by the Chappeleal's. 
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While the Chappelears have stated they are submitting their briefstrictly to explain their 

view ofthe Mechanics Lien law certain undisputed facts stated below are crucial to an 

understanding of the Cour~'s ruling. 

1) On September 25, 2007, Action Concrete filed and served its notice of mechanics lien 
and statement of account on Defendant Owners. 

2) As of the date Action Concrete filed and served notice of its mechanics lien on Owners, 
there was an outstanding contract balance of $164,260.00 owed to Premier from Owners. 
This number is based on the $300,000.00 lump sum contract the paliies agreed to at the 
beginning of the construction. 

3) Owners stopped paying the General Contractor, Premier directly but began making 
payments on behalf of Premier directly to Premier's' subcontractors so the work could be 
completed thereby reducing the amount owed to Premier under the Contract. 

4) Owners continued to pay Premier's subcontractors directly and continued to reduce the 
amount owed to Premier. Premier agreed to these terms and continued to work to 
complete the Project. 

5) Finally on May 2, 2008, 220 days after receiving the notice of Action Concrete's lien, the 

Owners fired Premier. At that point the Owners had paid Premier's subcontractors at least 
$118,931.83 since the lien was filed ~Y Action Concrete despite having notice that 
Action's invoices remained unpaid. 

MEMORANDUM OF LAW 

.ActionConcrete agrees with the Chappelears that Sections 29-5-40 and §29-5-20 have 

been held to have the purposes of (1) protecti'ng a party who provides labor or materials in the 

improvement of the owner's propeliy but 'does not have a contract with the owner; and (2) 

protecting the owner of the propeliy by limiting his liability and that of his property in respect to 

all such liens to the amount due by the owner 011 the contract price of the improvement made. 

Stoudenmire Heating & Air Conditioning Co" Inc. v; Craig Bldg. P'ship, 308 S.C. 298,302,417 
) 

S.E.2d 634, 637 (S.C. Ct. App. 1992); See also Lowndes Hill Realty Co. v. Greenville Concrete 

Co., 229 S.C. 619, 93 S.E.2d 855 (1956). However, the Chappelears then state, 
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"[t]he absolute payment defense is the issue in question in this 
matter, and not the language of 29-5-50 addressing payments in preference 
to the lien holder. If the factual determination is made that the Chappelears 
had paid the general contractor, Premier, in full at the time of notice, then 
the Chappe1ears have an absolute· payment defense. If, on the other hand, 
the factual determination is made that the Chappelears had not paid Premier 
in full for the work Premier had performed at the time the lien was noticed, 
then they do not have an absolute payment defense and Plaintiff would be 
entitled to a lien up to the amount the Chappelears owed' Premier for work 
performed at the time the lien was noticed." (See Chappelear Memo pg 2) 

The Chappel ears . relied on two cases. for their cont~ntion that they have an absolute 

payment defense. The first is Woodv. Hardy, 235 S.C. 131, llO.S.E. 2d. 157 (1959),.and the 

s~cond is Stoudenmire Heating and Air: 308 S.C. 298, 302-03,417 S.E.2d 634, 637-38 (S.C. Ct. 

. App. 1992). However, the key distinction in thos~ cases is the general contractor llbandoned the 

project prior to the Owner receiving notice that the subcontractor had not been paid. Based on 

those facts the Cou11 properly considered the amOltnt owed to the general contractor at the.date 

• of Notice to'be the amount possibly recoverable under the lien. 

The Chappelears state, . 

"[w]hat the Stoudenmire Court finds is that there need to be two 
determinations made when considering the absolute paymentclefense .. One 
is the determination of what if anything, the owner owes the general 
contractor ·'for work perfoi'med up until the time of notice. The second 
prong, is what damage did the owner suffer as a result of the general 
contractors failure to complete the contract." . 

All of this would be correct if the Chappelears had fired Premier on the day they received 

notice lj'om Action or Premier had abandoned the Project. Instead the two parties continued the 

contract and continued to derive its benefits making the undisputed facts before the Court vastly 

different from that of Stoudenmire .. 

In Stoudenmire, the Contractor abandoned the Project and the Owner took over work on 

March 16, 1988 before the subcontractor provided its notice of non~payment to the Owner on 
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April 22, 1988. The day-that the owner stopped paying the general contractor and started paying 

the project's bills directly and the_ day notice was received were interchangeable in the 

Stoudenmire case because no further work was done by the general contractor. Importantly, in' 

the Stoudenmire case no preference payments were made after the Owner had notice to 

unperfected claimants or to the general contractor. 

In the present case Action Concrete provided its notice to the Owner 220 days prior to the 

General Contractor being fired It is undisputed that the Chappelears continued to operate under 

the contract and considered payments to Premiers subcontractors to be payments to Premier. The 

cases cited by the Chappel ears would have substantially different reasoning if the Contractor had 

continued working on the project as are the facts presently before the COUl1, therefore an 

application of the exact calculation method stated in Stoudenmire is not applicable. If you 

consider the Chappelears position, a subcontractor would never get paid as long as the current 

pay application to the Owner included the subcontractors work and the owner was not behind on 

payments. Such a position would allow a Contractor to continue on the project and receive its 

full compensation, while also allowing the owner to have a lien free completed project. This 

would leave a subcontractor or supplier who properly followed the statutory guidelines with no 

protection whatsoever. 

The South Carolina Supreme Court explained the purpose of §29-5-40 in the Sloan 

Canst. Co. v. Southco Grassing, Inc. case. The court -stated, «[t]he mechanic's lien statute 

provides that when a subcontractor seeks to enforce a mechanics' lien against the owner of the 

improved property due to the general contractor's nonpayment, the oWller's liability is limited to 

tile remaining unpaid balance on tlte contract witll the general contractor at the time tlte 

owner receives notice from the subcontractor of the general contractor's nonpayment.~' 
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(emphasis added) Sloan Const. Co .• Inc; v. Southco Grassing. Inc., 377 S.C. 108~ 121, 659 

S.E.2d 158, 165 (2008). 

Under §29-5~40 Defendant Owners liability to 'Action Concrete was limited to the 

balance due by Owners to Premier on the ,contract price at tlte time Owners received notice that 

Action Concrete had not been paid. As 'stated by the Court in its Order the last key issue is a 

determination of "the owne,r's liability to, the prime contrae:tor at the time the owner receives 

notic,e of the lien because that is the limit for what the subcontractor can receive." (See Order pg 

6). The record establishes that the contract price between Premier and Owner~ was $300,000.00. 

As of September 25, 2007 when ,the ,Owners were served with notice of Action Concrete's 

mechanics lien, the Owners had paid $135,740.00 to Premier, The total balance due to Premier, 

from the Owner' was $164,260.00. The record has also shown that the Premier did not abandon 

the project and was not fired until May 2, 20~8. Prior to Premier being fir!!d yet after the Owners 

, " 

received Notice of ActionConcretC>s lien the" Owners paid at, least $118,931.83 towards the 

contract balance by paying Premiei"s subcontractors directly, more than enough to satisfy Action 

Concrete's lien. 
, " 

Clearly the key difference in the cases cited by the Chappelears and the reason f.or the 
, , 

, way the Stoudenmire Court's ruling is stated is the fact'that in that case the general contractor did 

not continue on the project after, notice of the lien and the owner did not continue to derive a 

benefit from the general contractor's presence. The exact opposite is tlUe in the case before the 

Court. The Owners and Premier continued to operate under the,Contract. 

The timing of the breach is criticaL The Chappelears have now attempted to argue the 

breach was Premier's failure to pay Action Concrete but clearly even if this were a breach the 

Chappelears clearly waived any such breach by ~ontinuing to operate under the Contract. This is • 
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not a situation where an owner took over the Project and began dealing with subcontractors 

directly. Premier continued to run the Project for 220 days after Action Concrete provided notice 

to the Owners that they were not paid. Receipt of Action Concrete's notice should have 

effectively ceased all payments on the project until the dispute was resolved. 

The purpose of the Notice is to give the Owner an opportunity to make sure the properly 

perfected subcontractor is paid 'out of the remaining construction funqs and the key question in a 

mechanics lien case is whether there is money remaining to be paid under the contract at the ~ime 

of notice. If the Chappelears would have fired Premier' at the time of Actions Notice and hired 

the subcontractors directly the cited cases would be applicable however the Chappelears made 

the decision to keep Premier on the Project and derive the benefit of using Premier to manage the 

project. 

, The Chappeieal'sgo on'to state "[a]ccordinino,the language of the statute ,the court 

should determine what is owed by looking at the amount. due the general contractor, not the 

subcontractor, based in the work that was in place at the tilne of notice, and not on any work to 

, be completed in the future," (See Chappelear memo pg 3), Once again such, a rationale is 

applicable in a situation where the gerieralcontractor is no longer on the Proj'ect. Otherwise you 

clearly look to the amount owed under the contract in the ,future. The faCt that there are future 

funds due is exactly what the supplier or subcontractor is supposed to use to protect itself from 

non-paym~nt and·fulihermore allows the owner'to avoid paying twice. 

As the Court stated in its Order, the Chappelears reliance on these cases is misplaced. In 

the case before us the General Contractor remained on the Project well after the Chappelears had 

notice of Action Concrete's lien. As the COUli stated, 
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"[t]he timing of the breach is important because the determinative 
date for how much Action Concrete can recover is the date the Chappe1ears 
received notice. It is undisputed that the Chappelears received notice on 
S.eptember 25, 2007. The parties agree that the payments made by the 
Chappelears to the other subcontractors after Action Concrete's. lien was 
notiCed reduced-the amount owed to Premier. under the . Contract. Thus the 
Chappelear's payments to the other subcontractors on Premiers behalf were 
no different than payments directly to Premier. This is evidence that the 
parties were still operating under the Contract .and that they intended to 
continue doing so. Furthermore, it was not until May 2, 2008 that the 
Chappelears fired Premier. Because the breach by Premier o.ccurred well 
after Action Concrete's lien was noticed, the fact that the home was going to 
cost more to construct than the amoUllt covered under the Contract is 
immaterial. Premier expected value from being able to use the house' as a 

. showcase for its work. Money was only pa11 of the consideration given to 
Premier by the Chappelears.' (See Order pg. 7) : 

~t is undisput~d that the Chappelear's considered payments to Premier's subcontractors to 

be a reduction in the cOlltract balance. The Chappelears continO:ed to pay the debts of Premier in 

preference to Action Concrete. Premier. continued working under the contract and was still going 

to receive the additional consideration of using the home as a model. This fact alone makes the 

Chapp~lears interpretation of the cited cases inapplicable. The undisputed facts simply are not 

the same therefore the Chappelears attempt to place the facts before the Cou11 within the 

framework of Stoudenmire are. misplaced. 

As the Court stated in its Order, 

[t]he Chappelear's (irgument and course of action would vitiate this 
section(§29-5-50) entirely. Because this argument would lead to· such an 
absurd result, it cannot be upheld. It is well-established that: U[a]payment by . 

_ the owner to the general contractor after the owner has received notice of 
the lien is made at the owner's peril, as it· will not effect the amount 
recoverable by the pa11y with the mechanics' lien. S.t. Code Ann. § 29-5-50 
(1991)." Maddux Supply Co. v. Safhi. Inc., 316 S.C. 404,412,450. S.E.2d 
'101, 106 (Ct.App. 1994). The Chappelear's argument that the payments to 
the other subcontractors are not subject to this rule is not supp0l1ed by a 
reasonable reading of the statute or by the facts of this case. Ms. 

. Chappelear made it clear that the payments to tlte subcontracts were in 
fact treated as payments to Premier." (emphasis added) (See Order pg. 8) 
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Once again we refer to the Court's Order which stated, 

[i]n construing a statute, the court looks 'to the language as a whole 
in light of its manifest purpose. State v. Dawkins, 352 S.c. 162, 166, 573 
S.E.2d 783, 785 (2002). ,A statute as a whole must receive a practical, 
reason~ble, and fair interpretation consonant with the purpose, design, and 
policy of the lawmakers. Wieters v. Bon-Secours-St. Francis Xavier Hasp., 
Inc., 378 S.c. 160, 170, 662 S.E.2d 430, 436 (Ct.App.2008). Courts will 
reject a statutory interpretation which would lead to a result so plainly 
absurd that it could not have been intended by the legislature or would 
defeat the plain legislative intention. N. Y Times Co. v. Spartanburg County 
Sch. Dist. No.7,374 S.C. 307, 312, 649 S.E.2d 28, 30 (2007); Kiriakides v. 
United Artists Commc'ns, -Inc., 312S.c. 271, 275, 440 S.E.2d 364, 366 
(1994). A Court should not consider a particular clause of the whole statute 
as being construed in isolation, but should read it in conjunction with the 
purpose of the whole statute and the policy of the law. Hou~ton v. Deloach 
& Deloach, 378 S.C. 543,551,663 S.E. 2d 85, 89 (Ct. App. 2008). (See 
Orderpg 5). 

If the Chappelear's position was accepted the protection given to subcontractors and 

suppliers would be completely undermined and many of the provisions of the Mechanics' Lien 

laws would have no use. Action Concrete followed the statutory guidelines and provided Notice 

to the Owner. Despite said Notice the Chappelear's continued to make payments under the 

Contract with Premier and therefore opened themselves up to the prospect of paying twice. The 

Owners were given the opportunity to protect themselves and cannot now shift their failure to do 

so onto a subcontractor that followed all of the statutory requirements of the lien laws. 

CONCLUSION 

For the reasons stated above and the arguments made bY,Counsel for Action Concrete at 

the prior hearings and within the prior memorandums, Action Concrete Contractors, Inc. 

respectfully requests that this Court deny Elvira and Cl~aig Chappelear's Motion to Alter or 
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.r: 

Amend the Judgment and refer the case to the special referee to address the amount of attorneys 

fees recoverable by Action Concrete. 

////-t-: 
. Respectfully: submitted this /.7' day of November 2011. 

John . Crawford, Jr. eSC ar# 682) 
F. Le Prickett III (SC Bar# 76178) 

'. KENISON, DUDLEY & CRA WFORD, LLC 
.' 704 E. McBee Avenue 

Greenville, South Cat:olina 29601 
PH: (864) 242-4899 
FAX: (864) 242·4844 
Attorneys for Plaintiff, Action Concrete 
Contractors, Inc .. 
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·Certificate of Counsel 

The undersigned hereby certifies that the Record on Appeal contains all material . 

proposed to be included by any of the parties and not any other material. 

November 8,2012 

, : 

Frank' m H. Turner III (S.C. Bar #: 16583) 
Joshua A. Bennett (S.C. Bar #: 100023) 
Rogers Townsend & Thomas, PC 
Post Office Box 100200 
Columbia, South Carolina 29202 
Phone: (803) 771-7900 
Fax: (803) 343-7017 
Email: trey.turner@rtt-Iaw.com 

ioshua.bennett@rtt-Iaw.com 
. Attorneys for Appellants, Elvira Chappelear and 

Craig Chappelear 
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