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e Trust Co Inc, .

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON C.A. N0512007-CP-04-41 13

Action Concrete Coniractors, Inc., .

Plaintiff, : o o .
e MEMORANDUM IN SUPPORT OF
‘MOTION FOR SUMMARRY JUDGMENT
~ AS TO DEFENDANTS ELVIRA AND -
- CRAIG CHAPPELEAR S

. TVs,

Elvira Chappelear, Craig Chappelear, =
Premier Southern Homes, LLC, Henry
G. Beal, Jr., and Fitst Citizens Bank and

Defendans.

TO: Defendants, Elvn a Chappelear and Cx aig Chappelear, by and through then‘ counse]

- of record, Ryan McCabe :

Plaintiff Action Concrete Contractors, Inc. (hereinafter “Action Concrete™) submits this -

- memorandum in support of its Motion for’ Summary Judgment as to Defendants Elvira

.

Chappelear and Craig Chappelear (“Ownets”) in the above-captioned matter. °

I. FACTUAL BACKGROUND

- This matter is befme the court upon the Plaintiff’s motlon fo1 summary _]udgment as 10 -

Defendant Elvira Chappelear and Crarg Chappelem The relevant pa1 ties and facts are as follows _

a) The Plaintiff, Action Concrete Contractoxs, Inc (hereinafter “Acnon Concxete”) was a
subcontractor on the prOJect 1espon31ble for the construction of certain 1mprovements on the
‘ p10pe1 ty referred to as Lot 129 Tuscany located in Anderson South Csuolma ‘

b) The Defendants, Elvira ‘Chappelear and Craig Chappelear,’ (heremaﬁel collectwely

“Owners™), at all times’ relevant, were the owners of the above referenced propeﬁy.

¢) The Defendant, Premier. Southern Homes LLC (herelnaﬁer “Pxermel”) was the General |

Contractor and was responsible for the construction and i improvements on the property
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. d) Defendant Henty Beal (“Beal®) is the owner of Premier and was made a Defendant due to the
‘personal guarantee made to Action Concrete, |
7 This action arises out of a contract for the construction of a home in Anderson, South
,Czn'olina (the “Project™). Defendant Owners entered into a $300,C00.00 lump swm contract with
Defendant ‘Pryemier for construction of the home on April 31, 2007. (See Exnibit A contract; see
also Deposition transcript pg 25; linel-5). Actinn Concrete entered into a subcontract agreement.
with ]jefendant Premier on May 9, 2007 whereby Action would prnvide labor and materialé for
the Project on an actual cost basis based on unit prices provided in the estimate. (See Exhibit B)
Premicr failed to pay Action Concrete the final contract balance of Sixty-Six Thousand Eight
Hundred SmtyJI‘wo and 63/100ths ($66,862.63) (See Exhibit C accounts 1ece1vab1e) '
On Septembe1 25, 2007, within 90 days from Action Concwte s last day of work, Action

Concwte filed and served its notice of mechanics lien and statement of account on Defendant

Owners. Seid lien was recorded on September_ 25, 2007 in Book 31 at pagev2,70 of the Anderson

county RMC office, On December 27, 2007 Action filed its lis pendens and complaint to
foreclose on its menhanics lien. . |
| Asof the date ActidnCdncrefe filed and served notice of its mechanics lien on Owners,
there was an outstandmg contxact ba[ance of $164, 260 00 owed to Plemlel from. Owners. This
number i is based on the $300,000.00 lump sum contract the parnes agleed to at the beginning of
the construction. As of the date the Owner 1ece1ved notice that Action Concrete had not been
paid, Owners had paid Prermcr $135,740.00. (See Exhibit D-payments to Premier) (See also
Deposition Tra.nscfipt Page 166-172).

On April 13, 2010 Elvira Chappelear, wés depoéed and among other things, testiﬁed to

the details of the alleged contractual arrangements between Owners and Premier, payments made

to Premier and payments made directly to subcontraciors who had contracted with Premier, After
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the mechanics lien was filed Defendant Owners informed Premier they would not pay anymore
directly to Premier without the condition that Action would be paid. Owners stopped paying
Premier directly but began making payments on behalf of Premier directly to Premier’s

_ subcontractors so the work could be completed thereby reducing the amount owed to Premier

_under the Contract, Owners informed Premier they would resume payment directly to Premier

once Piemier was done paying Action. (See Deposition franscript pg 123 line 1-25 and page 124
line 1-25). -
~ The invoices paid by Owners were invoices from Premier’s subcontractors that were

directed to Premier and the contracts were between Premier and the subcontractors. These were

debts that Premier was responsible for. Despite having knowledge and notice that Action

Concrete had not been paid, the Owners paid Premier’s subcontractors so the work could
continue. The other subcontractors of Premier who were paid by Owners did not have valid liens
on the Property. (See Déposition trariscm’pt pg 167; line5-7) Since the Project was for a lump

sum, Owners used the continued payments to subcontractors of Preniie;‘ as a way to reduce the

amount they owed Premier. The last direct payment made directly from the Owners to Premier

occurred on 9/10/07 but payments to Premier’s subcontractors continued for an additional 220
days afier Owners had Notice of Action’s lien,

The following was taken from the deposition of Elvira Chappelear. (See Deposition
transcript Page 125; linés 5-12)

5 Q. And so from that point after the 9/10 paymentto
6 Mz. Beal, all your further payments were then made
7 to- - ‘
8 A. Subcontractors directly.

9 Q. Directly. And you wnderstand that those payments
10 continued to take away from the contract balance
i1 that was owed to.Mr, Beal, correct?

12 A, Ofcourse,
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Owners continued to pay Premier’s subcontractors directly and continued to reduce the
amount owed to Premier. Premier agreed to these terms aﬁd continued to work to complete the
Project. |

At the depositionl invoices of subconiractors were presented to Elvira Chappelear and she

repeatedly testified that the invoices were directed to Premier but paid dfrecﬂy by Owners.

Chappelear testified that the payments were made to Premier’s subcontractors on bebalf of

Premier reducing the debt owed to Premier and likewise reducing Premier’s debt owed to those
subcontractors, The Owners took the position they were preventing Premier from making any
more money on the Project but what they failed to realize is by allowing Action to go unpaid

Premier had already made its profit through the unpaid Action invoices. Each invoice paid

directly to subcontractors was discussed in the deposition and Chappelear’s testimony remained.

the same, stating that all payments to subcontractors of Prémier reduced the debt Owners owed
Premier, See Deposition Transcript Pages 132-146.
| As an example, the following was taken from the deposition of Elvira Chappelear. (See
Deposition transcript Page 132, lines 6-25 to Page 133, lines 1-24 and Page 138, lines 22-25 to
Page 139; lines 1-17)
Page 132

6 Q. The next one I have is an invoice -- well, you tell
7 me, Does this look familiar to you?

8 A, Invoice from Piedmont Plumbers for $9,000 for
9  rough-in plumbing at 129 -- Lot 129 Via Roma,
10 Q. Okay. And it's dated for -- what's the date of

11 that invoice?

12 A. 8/15/07.
13 Q. Okay. And it's for rough-in on the home?
14 A. Thatis correct.
15 Q. And who is it billed to?
- 16 A. It'sbilled to Premier Southern Homes.
- 17 Q. Okay. And that's for a subcontractor that

18 contracted with Mr. Beal on your project?
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19 A. That is correct.

20 Q. And then what do you see on the second page,

21 - Chappelear 00487

22. A, I have a payment of $9,000 going to Pledmont

23 Plumbeérs on 10/26/07.

24 Q. Okay. So this is work that was performed prior to -
25 a lien that was placed on your project, but paid -

"~ Page 133
" after you received the lien; is that correct?

A. Tl be honest with you. 1 would not know. I just
know when he brought me the bill, I paid it on
10/26.

* Q. But I thought that your earlier testlmony was that -
you get these invoices pretty quickly after the
work's actually performed.

A. Ifthey brought it directly to me. This one, if
you'll notice, was sent to Henty Beal's address.

10 So he would have brought it to me at his time.

11 Q. You have no reason to believe that that is an

12 incorrect date on that invoice, do you?

13 A, I wouldn't think so.

14 Q. Okay. And so that being the case, this invoice is
15.  dated 8/15/07 which was prior to you being served
16 . with the lien, correct?

17 - A, It was prior to me being served with the lien. Not

18 | necessarily knowing about the work done.

19 Q. Sure.

* 20 A, Thatis correct.

21 Q. Butit was prior -~ okay. And then you paid that

22 amount -- you paid for that work after you received

23 the lien, correct? - :

24 A Yes.

R N R N

: _ Page 138 L ' A
22 (PLAINTIFF S EXHIBIT NU\/IBER 24 MARKED; ATTACHED)

23 EXAMINATION BY MR. CRAWFORD CO\ITINUES . )

24 Q. Can you tell me what that is? ‘

25 A. That's an invoice from MSW for Premier Southern

‘ Pagel39.
‘Homes for labor for pre-wire for my tesidence at
129 -- Lot 129 Via Roma for $1200 from MSW,
Q. And what is the date of that invoice?-
A, 11/13/07.
Q. And what -- and then you made a -~ paid them bya -
check?

[« LY, I - U N R
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7 A. 1did. .

8 Q. Andwhat's the date of that check?

9 A, 12/28/07.

10 Q. Okay. For the full amount of the invoice?

11 A. Twelve thousand -- $1200, yes.
12 Q. And again, this is a subcontractor for Mr. Beal for
13 construction of work done on your project, correct?
14 A, That is correct

15 Q. And you paid him funds that would have been due Mr.
16 Beal on the project?

17 A, Yes.

After adding up the invoices at the deposition, Chappelear determined that she

made $118,931.83 in payments directly to .the subcontractors of Prémiér after having received

Action’s lien, These were debts that Premier was responsible for and paymentl directly to the

subcontractors was no different than payment directly to Premier. The following can be found in
the deposition on Page 162 lines 15-25 to page 163; lines 1-16.

: Page 162

"15 Okay. Allright. Let's see. What I'd like to do
16 now, since you've got the calculator there, is-from
17 10/26 on -- I'm trying to determine taking all of -
18 these to be correct, because we have the baclaup for .
19" each one of those, and even taking the ones that we
20 don't have the backup for in the L.R. Jacobs, could
21 you run me a total -- and we're looking at Exhibit
22 Number 5. Could you run me a total from 10726,
23 which would have been the date after you received
24 the lien, for these amounts that were paid out to
25 subcontractors from funds due to Mr. Beal?

Page 163
1 A, I'd beglad to.
2 Q. Thauk you.
3 MR.MCCABE: Objection to form,
4 WITNESS CONTINUES:
5 A. $118,931.83 without double checking it, .
6 EXAMINATION BY MR. CRAWFORD CONTINUES:
7 Q. And assuming your math is correct, those are
8 amounts that were paid to you -- paid by you
9 divectly to subcontractors from Mr. Beal's
10 gubconiract with them for improvements or
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11 construction done on your home?

12 A, Yes.

13 Q. Aaxnd those funds were and those -~ that amount
14 was paid from funds that were due to Mr. Beal under
15 - his lump sum contract with you? ‘

16 A, That is correct.

. Finally on May 2, 2008 220 days aﬁer recelving the notice of Ac’aon Concrete’s lxen the

' Owners fired Premier. (See . Exhlblt E) At that pomt the house was 68% complete and Ownels

had paid subcontractors at least $1 18,931.83 dlrectly since the lien was filed by Action Concrete

t

despite having notice that Action’s invoices remained unpaid. (See Deposition transcript pg 163;

line 5). Owners believed at all times that the funds paid to Premier’s subcontractors Were funds

due to Premier under the lump sum contract. Therefore the payments made to subcontractors

reduced the amount they owed to Premie;‘. (See Depositjon transeript pg 163; line7-16)

. II STANDARD

Grantmg a motion for summary Judgment is p10pe1 when “the pleadmgs deposnmns,"

answers to mtenogatorles and adrmssxons on ﬁle, togethel wzth the afﬁdav1ts, if any, show that
there is no genuine issue as to any mateual fact and that the movmg party is entxtled to a

Judgment as a matter of law.” Rule 56( c) SCRCP T upper y. Dor chester County, 326 8, C 318,

487 S E. 2d 187 ( 1997) In determmmg whether any trlable issues of fact e‘ﬂst the court must

view the evidence and all 1easonable mferences that may be drawn from the ev1dence in the l1ght

most favoxable to the non-movmg party Jb.ﬁ:znnim;r V. Oumn 294 S. C 383 365 S.E. 2d 24 (1988).

Summary Judgment is a drastic remedy which should be cantlously invoked so that a litigant is

not improperly deprived of a trial on disputed factual issues. Baughman v. American Tel. and

Tel. Co., 306 S.C, 101, 1132‘ 410 S.E.2d 537, 543 (1991).

Tof13 - !
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IL ARGUMENT

In the matter at hand, it is undisputed that:

(A) Action expended labor, services, or matenals under contract for the improvement of
real property. (See Exhibit B);

(B)‘Action properly filed ifs notice of mechanics Iieﬁ and served Defendant Owners on
- September 25, 2007 after not being p;ald by Pr;amier. (See Exhibit F

(C) After 1ecewmg notice that Action Concl gte was not pald Owners began paymg
Premlex ] subcontractors directly f01 the work mvowed to. Pxemler but never terminated Premler
and never contracted dlre'ctly with subcontractors. ‘

(b) At the time O\;vners 1"eceived notk;é -of Action Con&éte’é :mechémics tien there was at

least $164,260.00 owed to Premier from Owners pm‘suan;c to their lump sum contract.

(E) Owners consxdered the payments they made on behalf of Premier directly to

P1em1e1 s subconnactors to bea leducnon in the amount of money they owed Premier under the
$300, 000 00 lump sum contract the1 efore bemg no dlfferent than a payment dnectly to Prem;er
(F) Premler was not ﬁred by Owners until May 2, 2008. From the time Owiners received
notice of Action Concrete’s lien until the tiine Premier was fired by the Owners, the‘Owners paid
at a minimum $118,931.83 directly to subcontractors on behalf of Premier. (See Deposition
franscript pg 162; line5)
1 Defendant Owner cannot use payments directly to -I’remier’s subcontractors on belzaf of
Premier as a way to avoid the requirements of S.C. Code Aunn, §29-5-50. Furthermore, 8.C.
Code Ann. §29-5-40 does not provide a payment defense to owners when they-had notice af
Action Concrete’s meclmnics lien prior to paying the debts of Premier.
The legal questlon that divides the two parties involves the interpretation of S.C. Code

Ann, §29-5-40 and §29-5-50. Section 29-5-40 and §29-5-50 apply where a subconiractor is

involved. The two sections have been held to have the purposes of (lj protecting a party who
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provides labor or materials in the improvement of the owner's property but does not have a

contract with the owner; and (2) protecting the owner of the property by limiting his liability and

' that of his property in respect to all such liens to the amount due by the owner on the contract

price of the improvement made. Stoudenmire Heating & Air Conditioning Co., Inc, v. Craig

Bldg. P'ship, 308 S.C. 298, 302, 417 S E.2d 634, 637 (S8.C. Ct. App 1992), See also Lowndes

Hill Realty Co. v. Greenvﬂle Concwte Co,, 225 8.C, 619, 93 S.E.2d"855 (1956).

S.C. Code Ann, § 29-5-50 states: ‘

Any person claiming a lien under the provisions of this chapter who
shall have given the notice provided for herein shall be entitled to be

- paid in preference to the contractor at whose instance the labor was
petformed or material furnished and no payment by the owner to the
contractor thereafter shall operate fo lessen the amount recoverable
by the person so giving the notice. (emphasis added)

Section 29-5-50 was created as a method to protect subcontractors who did not have a

contractual relationship with an owner. See Lowndes ¥ill Realty Co. v. Greenville Concrete Co,

1229 5.C. 619, 93 S.E.2d 855 (1956). Tt grants a-subcontractor who has properly followed the

mechanics lien sta_tuté priofity over the ptime contractor to any future payments. It provides that - -

any payments made after notice of the lien by the’ Owner to the prime contractor will not lessen

the amount owed to the subcontractor giving notice. Once a property owner receives notice from -

a subcontractor of its right to obtain a lien against the owner's property, the subconttactor is

entitled to be paid in prefetence to the contractor, Maddux Supply Co v. Safhi. Inc., 40 S.E:2d

101, 105 (S.C.- Ct. App. 1994) (“A payment by the owner to the general contractor after the
ownet has received notice of the lien is made at the owner's peril, it will not effect the amount

recoverable by the party with the mechanic's lien.”)
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Thus, to the extent the owner receives notice of non paiyment and continues to pay funds
otherwise due and owing to the general contractor, the owner may be subject to paying twice for
the same labor and materials,

8.C. Code Ann. § 29-5-40 states:

Whenever work is done or material is furnished for the improvement of real
estate upon the employment of a coniractor or some other person than the
owner and such laborer, mechanic, contractor or materialman shall in
writing notify the owner of the furnishing of such labor or material and the
amount or value thereof, the lien given by § 29-5-20 shall attach upon the
real estate improved as against the true owner for the amount of the work
done or material furnished. But in no event shall the aggregate amount of
liens set up hereby exceed the amount due by the owner on the contract
price of the improvement made. (emphasis added)

Section 29-5-40 is known as the payment defense or the paid in full defense. The South

Carolina Supremé Court explained the purpose of §29-5-40 in the Sloan Const. Co. v. Southco

‘Gfassing, Inc. case. The court stated, “[t]he“mechanic’s/ lien statute provides that when a

~ subcontractor seeks to enforce a mechanics' lien against the owner of the improved property due

to the general contractor's nonpayment, the owner'’s liability is limited to the remaining unpaid

balance on the contract with the general contractor af the time the owner receives notice from

thq subcontractor of the general contractor's nonpayment.” (emphasis added) Sloan Const..Co.,
Inc. v. Southco Grassing, Inc., 377 8.C. 108, 121, 659 S.E.2d 158, 165 (2008). ‘S.C. Code Ann. §
© 29-5-40 (1976) provides, in pertinent part, that a techanic's lier will not attach to the owner's
property unless the owner is give;n notice of the claim of a materialman who contracted with a
person other than the owner prior to the payment in full of the amount owed the contractor, In

addition,' the material;nan’s lien is limited to the amount the owner owes the contractor af the

time the materialman gives notice. Stovall Bldg, Supplies, Inc. v. Mottet, 305 S.C, 28, 32, 406

S.E.2d 176, 178 (S.C. Ct. App. 1990)
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The statute is designed to give an owner the protection of not being subject to double ‘

payment at the end of & project if the owner has paid the general contractor the entire contract
balance. The defense is used when the owner-has made full pgyrﬂent to the contractor prior to the
attachment of the mechanics lien without prior notice of the subcon;traetors claim. The aggregate
" amount of all such liens cannot exceed the outstanding balance or amount due by.the owﬁer on

the contract price to the general contractor. Therefore in a situation where an owner has paid the

contractor in full prior to the attachment of any lien, the owner has an absolute payment defense |

pursuaht'to §29-5-40. See 22 S.C. Jur. Mechanics' Liens § 11,

Under §29 5-40 Defendant Owners liability to Acnon Concrete was lumted to the
.balance due by Owne1s to Premier on the contract prlce af the time Owners recezved notice that
Action Concrete had not ‘been paid. The record estabhshes that the contract pnce "between
Premier and Owners was $300;000.00. As of September 25, 2007 _when the aners were served
with notjée of Action Concrete’s mechanics lien, the Owners had paid $135,740.00 to Premier.
B The total balance due to P'remier from the Owner was'. $164,260.00. The record has also shown

that the Premier did’ not abandon the project and was not fired until May 2, 2008. Instead of

ceaging the Pro;ect or termmatmg Premier the Ownem moved forward and paid P1enne1 s

invoices for them. The Owners payment of Premier’s debts is no different than payment directly
to Premier. The Owners decision to make payments directly to subconfraciors and at the same

time retain Premier allowed the work to continue and eventually the Owners allegedly spent

more money than the contract balance.! However, this fact does not allow the Owners to assert

the payment defense under §29-5-40 because the Owners had knowledge that Action concrete

had not been paid prior to paying the entire contract balance. -

! Though not relevant to this motion, there is a question as to whether the contract prlce indicated by the Owner is
for less than the full value of the home.
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Defendant Owners attempted to make all payments directly to the subcontractors of

Premier who confinued to perform work as a way to avoid violating §29-5-50 and subjecting '

themselves to double payment, However, if an owner was allowed to avoid tﬁe requirements of
§29-5-50 'simply by paying the debts of the general contractor directly to subcontractors after a
lien has been filed the entire purpose of the mechanics lien statute would be undermined, Premier
"was not fired on the Proje;:t until after over $118,000.00 dollérs ~had been paid to its
subcontractors directly by Cwners_. Elvira ChappelearA testified in her deposition thﬁt all
payments were considered to lower the amount owed to Premier. The Owners simply paid the
invoices, made out to Premier directly, to the subcontractors instead of paying Premier first and
then letting Premier pay the subcontractors. This is no different than a payment directly to
Premier. Owners were selectively paying the debts of Premier that continued to aﬂse but fiiled to
pay the debt owed to Action which they had full knowledée of. Action Concrete was entitled to
be paid in preference to Premier pursuant to §29-5-50, The non-perfected potential lien holders

should haye not have received payment in preference to Action.

“All the Owner did by writing checks ciirecﬂy to subcontractors was prevent the likelihcod |

of future liens on the property, but any payments to potential lien holders does not reduce the

amount owed to Action Concrete. The Court has already addressed a similar situation in which -

they determined that the Mechanic's Lien statute does not credit owners who settle claims of

non-perfected lien holders. Taylor, Cotton & Ridley, Inc. v. Qkatie Hotei Group, LLC, 372 S.C.

89, 96-97, 641 S.E.2d 459, 463 (S.C. Ct. App. 2007),
The Owners still had an obligation to use the construction funds to make sure Action
C(;ncz'ete was paid. The Owners cannot now, claim that since it has paid the entire contract

balance in full pursuant to the terms of the Contract, it has no responsibility to Action Concrete,
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- The ramifications of such a defense in a case such as th1s, would .allow an owner to completely
prevent the protection provided in the mechamc s lien statute for subcontractons and suppliers.
Upon receipt of a claim by a subcontxactqr an owner could simply begin paying subcontractors
directly and reduce th:e-balance Qwed to the general contractor. Eventually the owner Will pay the
entiye contract price and ;tssert alpayment defense. It is clear based on the case Jaw ahd'a logicél
intéfpre;tatioﬁ of the statute such a prac%ice cannot be allowed. Receipt of Actiotj:éoﬁcrete’s
not-ice should:have effectively ceaéééi ail pa-ylments 'on thga.project unfil the ciiéi)ute wéé resolved.

CONCLUSION - . i .

Action Conerete held a perfected lien under théf statute and as the only perfected lien .

- holder, it.is entitled to the protection which the statute provides, Action Concrete, Inc. should be

granted summary ]udgment in its favor against the Owners 1 in the amount of S:xty—Sm Thousand
‘ E1ght Hundred Slxty-Two and 63/100ths ($66 862 63), which 1epresents the balance owed for

lzbor and materials, plus attorney‘s‘fees, interest and costs to be determined.

Respectfully submitted thiéé_\"_ day.of November 2010. |

Johit T, Crawford, Jr. (SC gér# 69682)
F. Ifeé Prickett III (SC Baiff 76178)
KENISON, DUDLEY & CRAWFORD, LLC
704 E. McBee Avenue :
Greenville, South Camlma 29601

PH:  (864)242-4899

FAX: (864)242-4844 ,
Attorneys for Plaintiff, Action Concrete
Contractors, Inc.
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< the Oemer, Those contsact dosutments ropresent tho entiro ngrevment of both parties zmd supmcde any
prior oral o¢ wnttml.agreemenr

ARTICLE 2. SCOPE OF ‘VORI(

21 T Commotor qu‘ﬁch to Funotion g3 an gjreat of the Ovaer fo provido M erent and,

' Supmiszon ssrvicas to conslmot thu'hove mcna%ned sirasture and fxtores aitached thorsto is (ﬂﬂaéﬂsom
) according to the constrioton documents, sllowmcss, finish scheditdes, all
addenda, chumge urdurs, modxﬁoauaus add spcdﬁcnumm set forih I the sp'cciﬂcntion booklct

ARTICIR S, TIME OF COMPLETION - -

.3 e apprax!mamommoncamcmdateoi‘(heprofect sha!! be §’f3( / 05" »The’
- spproximato cosapletion date’ ofzhepmjm gliall bs { 1R *B{ - SHOT, however any ohangc orders
andfor unusual wenther mighe delay or otBerwise nffect the complution d”j" Bm{ng inglement wcalhcr
of ovmer ¥olnted don o@ tlie Contractor shalf pay Hquldnted dm-nagcs af1 per
(p‘;o;fct is not compl swithd &4 s months. The contmm cxecuhon dato sh be.
aich

ARTICLE 4. Consmvcrron WNAGEMENTFEES .

4.1 Tio feés for construdtion mansgement and supérylsion services shall boa ﬁxe:d amountof‘
( 300,000: Folef tprsteirerton Cost

Laifinled byt Owner MCO;\M M,

06/27/2007 10:588M

"PLAINTIFF'S
EXHIBIT

o
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. 4, JPREMIER . -
L .Y SOUTHERN
Conytruction Managemnent Contrinct - Flwed ¥ea WOMES
Prafeot Mame T
Poge 2 of 4

42 Pro-constuction esimates for c;oﬁa(mcu"on costy and toordlistion are hp;;ré:dmdcn.ly 200 ,00'0)

_ upon sigaing of this tontract nnd before coustrastion mansgtment and supsivislon Bsging
s u deposit and part of the total feeg of this contraot, = pemn °8

43 -The Owner und the Contranter sokiowledge that the Owner will pay a sum o'f:\' 0~

ARTICIE S:  PROGRESS PAYMENTS
41 Thoe Gwaer will make payrnents 16 the contraclor for construction managament und supevision
services overy two weeks, Ownar sholl mako paymonts fo contractor within ¢ 57 9} aﬁ:rreqams by
contracter, Should tho owner fail 10 mike é:aymcnt. contraotor may oharge a patediy of { /D 241
- sanuplly Wpon the unpaid afsotms untl) pald, ’ . .
52  Ifpayment iwnot received by tho Contrastor within (-~ - - /O !ﬁdsys aftor detivery of'
- .payment demund for serviess satisfhotority.completed, coniractor shall beve the Tight to steproonstruction -
. muvagement dnd superyision o trminale the contraet at ils pptlon. Termination by Cantractor under the
provislons of this prragraph shail not reliove the Gwuer of tha obligations of puynents to Cantractor for
 that part of the sarvices performed prior to such reemination, Termination by Qi undes the.provisons
of this prragraph shall not relisve tha Owasr of the obligntivns of payments to Contractor for that part of
the servioes performed prior to yuch trmination, B i ‘

ARTICLES. . DUTIS OF'THE CONTRACTOR

61 Al construetion shall be in aceordencs to the provisions of tho plans gnd ,spoclﬁcut'iqns.— Y
Eystams shall be in good war@g order. . . ) e
leted in's Workman liko manmcr, md shallcomply with sl
ding codes and laws, - . , . .

6% A) con&tri]cﬁ'an shall by wmﬁ
applicoblo nationnd, state and local bu

.63 . Al construction shall be performed by nppromia_x;:ly Huetsed i.n’di'fidu.als to fmrfbnn their said
* work, us autlined by law, ' o :

64 Contractor shgll ohtain afl permits ngcassarf for the work to be mmpleiéd.- '

ARTICLE 7, . CHANGE ORDERE AND FINSH SCHEDULYS e
7.1 AChangs Order is any chunge to e origiusl plans asnd/or speoifications. All ehange ordass need
to be greed upon fn writing, inojuding cost, ndditional tote considerations, ‘%uprbm-dgtos whe the
work will hafn and be completed, 1 logal dosuription of the Jocation whera the work swill b dopg sdd
sigued by both parttes; Additlonal fime peeded {o complate cliange ordors shall be taken Into .
cousidaration {n the project tompletion date.. . ' . o
72 Cowpleted Finish Seleetion Schodulos shall be submitted o th Cohtractor 88 follows:
) 721 Schedulo#] within four weeks afier sits clearing beging,

722 Sohedule #2 within eight wezks after aito cleoring bepins.

73 Any doluys or changes'in finish scicotion schedules will delay the projected cotapletion date:
‘ N Yishitaled byr Ovwner T G outrastor j{ﬁ

0672772007 10166AH
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Page3ofd - . d‘\

ARTICLE S, INGURANGE s .

31  The Ownem wift i«z(; i fores a Bujldor's Risk?nsumnce.; Pollcy en e tald prz;p'c:rty 10 protect

both owner's snd contractor's Iterests until constraction is completed,

%2 The Owner will purchase and zﬂahgta!u.pm ingarane to tho full-and Insrirabts vilue of the
. project, in caso of  fire, vandation, maticious mischict or other instainces that may opeur. ..

33 ' The Contractor shall puschase and ntiatal nosded Workman's Coumpensation and Liabilizy
. Insurance covernge as required by law aod deomed necessary for his Gwn.protestion,

s

ARTICLEY, ‘GENERALPROVISIONS

9,1 Ifcondidons sre encountered « the conntruotion shewhich are subsurfaco or otherwiso conoealed
physion! condltigns or unknown physical couditions of an wusunl magwre, which differ natwrally Fom
those ordinasily found to orist ind genorally fecognized as inhevent in coustraction activitlos, the Owher
vAll promptly Investigaty'sush sonditens and, if they dlffar materiatly snd cause an ngrynss or deoreass,, .
ia to Confracior’s ¢ost of, ind/or time required for, performanas 6f any part o€ the work, will negatinte
with the Contraotor un equitalils adjustment in the confract swim, contradt ime.or both, -

ARTICLE 10.  WAZARDOUS MATERIALS, \VAsréAN»;}snissros

I0.1  Both-partics agroe that dealing with haizardous materdaly, wisle or ssbastos requires spegialized
tralning, proccases, precaations pad lisonsos, Theralore, unfass tho scape of tis agreensent ipeludes the
jeoifio hay disturbones, tewoval ot traneportation of hazardous materisls. wasts or ssbesies, vpon
scovery of such hazardous materials the Contriiotor shall nutlfy the Owrter inmedialely and wiow the
Owner/Conteagtor to contraet with a propérly licensed and qualified hezardous yasterial contraator, Any, *
such work ghall be treated 5 8 Chiangoe Order tosulting In additional sosts dnd timo corisideratiohs,

ARTICLE 11, ARDITRATION O DISPUTES

1t * Any controversy. er cluim afising out of or relating to 33 contiact, of the breach theroof, shall Be -
settled by atbiiration admintafored by the Awmercan Arbitratlon Asdoeiation wader ity Constraction -
Industry Arbitration Rules, and judgtnent on tha nward ronderod by the arblerator(s) nsy bs entered in any

. court huving jurisdiction thereof, ST .

ARTICLE 12, WARRANTY

121 Wity of the construction projest againgt defoets I workmanlip or malorials wtiliaed shatl be

haridled between Qi Owner and Subcontractors end/oi Snppliers di:cc'ﬁiy withont tgvolving the - :
. Coattrastor, The muuufuonrers warranty Will prevall, No Jegnl action of any kiud relating io the ?.rinn
profust porfermuanca ov thls contract shut! bo initinted by either party againat the othor purly aftse & § -
x‘/ea}z,s beyond the completion of the projeat or ceasation of work, .

ARTICLE 13, TURMINATION OF THE CONTIACT
- O\mor:@'l&j:{&nc‘:tor .

0672772007  10:58aM

Page 494



Wdge ) LOO?/()?/LO , /_.

. R
WO

'Qonemxcmn Mnnagemont Gontract F)xcd Fos . = THOMES . . :
- Project Name .. .
“Paged o4

13,1 Should tvé Cwnareor Ccmtmctm' ihﬂ b oarry out this comrmt, with all of 1t pt’OVIS'IOHS. iha
foﬂowmg opﬂms wd: snpu]unous shall npply - '

13 11 [fthe. Owper or the Contrantor shall daﬂlult on the ¢ontrant, the non-dafmz)ung pmy rany
declore the controt i - defiult and. {r@cwd against the defhulting party for the raeow:'y of'all
davnages luourod s = yesule of sald breash of dontgst, Including sacasonnbié, attomoy’s foe, In -
* . the tdse of u defaulting Owxer, the Em-uescmmyhemn mandoned shatl be applied-to the
Togatly asccrizmad dnmﬁges

13,12 T the svent of o defanlt by the Ownar or Contmotor non dofaulting pany mzy sinlu
hig futention to comply with the contract and prucwl for spwl u pcrfonnuncc

1313 Wnths cags ofa dcf'mﬂnng Ovmez, the Contmomr iy w:cpt. #f bis option tho parmest
. momgy 13 shawn heroln as llquidated dumages, should varnest money ot caver the sxpolisus o

dnte, the Contractor may make elaim to the Oveer for all work éxaguted snd for proven loss with * '

Tespéat to cquipmamt, mpigiials, tools, cohstustion aquipment and machinery, inolidiog
* Teasonadle overhcnd, profit and damnges apphuablu b the property less the earnost monay

An'rrcum ATFORNEYFEBS T,

1417 Inthe cventofmyurbxtmbou or lf affon rclatm o lhe P‘N_)OG{, projmw:fonnanw or thls
contract, the pmvaﬂmg party shal] bo entifle to rcasomh ¢ anomcy feas. cosly aud cxpEngss.

. AK!TICLE 15, A(XJEPTANCEAND OCCUPANC?

15.1 Upou sompletion, the prolccl “shatf be Ingpected by the Owiter and tho Contmc(or. and nny Yepairs
nypessary to comply wtl the comm:t douuncnts shall'bs mede by thc Contractor.

152 ‘l’ha Ovmer shall not otcupy ths pmporty untzl ﬁnel paymmt has been received by the Cotenotor
- and a CertiGeate of Otx:upanoyhu been obiatudd,

153 Omu oy of. tho projcm by lho Owaer i, \nolatzou ofAnloio 13,2, shall conshitats uncondiuonal B

mmc:c o & project and o waives of ay dafccts or tneatpleted Wm‘k
WITNE&S our }mnd ang seal on dds 3/ day of /7 M . 20_{'2_—;7

WI
“v-[. 2 $ "%:»’0‘7_ .
Coytvactoy Signature =~ | R SC

Tuitiuled by Qm%%nmrm__

06727/2007 10:68AM

U
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. EXTRA CONCRETTE FOR QUT-OF- EVEL

FaxibeaLyodLds

|
|
ACTION N
CPNC RETE ‘
. i
o8 |
MODEL HOME

Oo oD

A

THIS 18 NOT A LUMP-SUM QUOTE, NVOICING
WILL REFLECT ACTUAL WORK PERFORMED,
ACCORD{NG TO HNTPRICES. YERBAL
QUOTTN;L‘[S NOT ACCEPTED. RE-QUOTING
AYAILABLE BY REQUEST ONLY. .

ITEM

WALL PRIEES INGLUDE 8 x 1a° FOOTING .

QOTING
RADE

EXTRA CONCREE TO CHANGE TO

ENGINEERED FOOTING 5176
BRICK LEPGE ‘
B4 RE

ANCHOR BOLTS { NO NUTS
CORNERY OR TEES OVER EIVE
45 DEGREE COR

PUMP / CONVEYQR TRIPS
BACKHOEY NEW HOLLAND (3500 MiN)
RAVEL

EXTRA UNDER SLAB GRAVEL

CONTRACTORS, INC,

N TN MW MUV B
t

nay 8 duus  Zuisuy P. U1

Eslimate

B
f".quva

48 L=
80LF
30LF
127 LF
177 LF
8 VF
5EA

- ocy
19.2CY

o.oqy
8.6CY

- 00 SF
1225 LF
71EA
7TEA

3B VF
37LF
2EA

3874 5F
107 LF
67.00 TON

TIMATE AMOUNT BASEMENT WALLS

TOTAL ETIMATE AMOUNT WATERPROOFING

TOTAL ESTIMATE AMOUNT SLABS

8HR

327.39 $1.250.08
33s.88 - $2,870.80
$46.72 $1,401.51
$64.47 $8,188.10
$10.27 $1,818.57

81349 $107.96
$85,00 $325.00
$13500 . s0.00
$135.00 30,00
$135.00 ©¢742.60
$2.20 . ° $1,100.00
$0.77 $043.28
§1.68 . 11674 -
$68.00 $465,00
57.00 $262,00,
3220 $8140
$600,00 $1,200.00
$620,00 Ao - :
$14,527.60 —— Re’. Q“Ok’.

$6.38°  $1.008.06
$23.00 . $1.641.00

(884) 292-6752 .1
Page { ¢f 2

15BEVERLY ROAD

QREENVILLE, 8¢ 20508

(884) 2526751

(884) 202.6782 EAX

NAME

PREMIER SOUTHERN HOMES

o ,

PHONE; :

444.8854 0

A
13368440 o

 &7r2007
Initlal
UNIT PRICE " TOTAL

_ $21,382.90
$0,00 :
W $17,072.18 > Re Gk

GRAND TOTAL

|
1
lli’fqpamd by

$38,455.06

Dustn®  PREMIER SOUTHERN HOMES MODE e Li‘ =
y EXHIBIT

B
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nay Y 20U/ 2UibvY
(864) zZ3z2-674aR

FaX: 0042903242
prw AUt LUnLxE &

§ar

|
|
Page 2 of 2

Comrtt For Services
- FOUNDATION CONTRACTOR RESPONSIBILITIES
A, GENERAL . )

ut of our work from youx rough comars. .
ide warkers’ compensation and{labllity insuranca certificates.
Iaﬁ work within poured wal Ibdustry speaffications.

W
§

Fum
Fon
Poix
Provf
ERPRO
Instal
nstall
Instal
CRETE §

0
S £
3

v
a
Q

party Inspections will be at thi discretion of Actlon Concrete and bllled o5 an exira,

and pour wall foonngs and ather footings as requested, -

st and {nstal] wall rebar In accordance with 2000 International Residential Code,

and pow conerefe walls in accordance with 2000 Intemational Regidential Code,

any hanaycomb which might deeur, )

de dimensfoned shop drawinga

DFING (IF REQUESTED) -

[ lifetime guaranteed waterproofing system.
foundation drain ar footing. : '

{ drainage materjal at wall,

iLAB (IF-REQUESTED) |

Stab

Insts)

BN e 2 o P o] i B RECH

Install Vapor Bartier under slab,

rap to fitclude wilowanca for 4'{ of stone (extra stone will ba bl]]ed by the ton).

edge forming oS needed,

Pump pour aid finish 4" conctete bafemenl slab (3000psi. with flber),

BUILDER/ WNER RESPONSIB]LITXES

te basetient jo with:u 2 level and 3'-0¥ beyond outslde of waus. Banky to be safe from cave-in.
aceessito basenient for Contractor’s equipment and material daliverles, Bullder / Owner assume

resporpiblity for added labor, equipment and tental charges if access is not propetly prepated end maintained.

n and footings on Yock are extr and will be billed at ap xdditional $45/MH plus additlonal equipment

al excavation and COnCTeto are equired to achigve adequate soll bearing, addmonal concrete will be
ed pricu, -

5. Specia) concrelp: chemicals such as calelum chipride or plaatncnzar willba used only as reqmred based on temperaturs
de and gith conditibns and bilted as an extrs, .

cments
Ene will

O o
o
E
2

requiredt,
10. AcﬂoF

Rubbeq finish & nof included. » -
9., This prpposal 3¢ based on “average” site condit on3. Should poor access be oncwntered,(extra charges will be

Concrete Contraclors assumes NO eS|
THISISROTA L MP-SUM QUOTE, INVO]
ACCORDING TO UNIT PRICES ON ATTACH ED BSTIMATE,

TERMS: WE’I"I D, YS ARTER INVOICE "l %Y ]
" "COLLECT{ON COSTS, INCLUDING ATTORNEY’S FEES TO BE PAID BY CUSTOMER.

nd quatitities are baséd on outs de-to-outelde dimensions.
g constructed from shep drawings approved by owner/conirastor.

nsibility for backfill in excess of building codo atlowarnces.
ING WILL REFLECT ACTUAL WORK PERFORMED,

w&ut Yoo

PER MON)‘H FINANCE CHARGE THEREAFTER. ALL *~

" Offered by: Aucepted by; Qi/é%

- "Action Con ‘
3 ) RENS L‘.“‘Z’é |

. Kulth Herrlijgshaw \ ¢ A ¢
Dstin Pallefier Sethés 05
Dato:  5/9/3007 Pate: _J /) Q1O

Project: PRYMIER

* Ihereby perdonally

s

SOUTHBRN HOMES / TUSCANY SD MODEL

atanty the payinent of the acequnt as stated in above termns,

Signaﬁfgp‘ﬁ%&u\al guarantor

ﬂ&u&:}&&zﬂ D€ _iﬁ:Qj
Printnams of guarantor Date-
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Printed: 9/5/2007 10:10:47AM

ACTION CONCRETE CONTRACTORS

Dlv |nvolce Number / PO Number

Customer 989 PREMIER SOUTHERN HOMES

1

1

1

R704801 / TUSCANY MODEL
R704802 / TUSCANY MADEL

R704803 / TUSCANY MODEL -
R704804 / TUSCANY MODEL RET WA

'R704801-JUL-INT / TUSCANY MODEL

R704802-JUL-INT/ TUSCANY MODEL
R704803-AUG-INT / TUSCANY MODEL

“R704801-AUG-INT / TUSCANY MObEL

R704804-AUG-INT / TUSCANY MODEL
R704802-AUG-INT / TUSCANY MODEL

, R704803-SEP~]N1; { TUSCANY MODEL"
" R704801-SEP-INT / TUSCANY MODEL

Date

06/31/07
06/18/07
06/26/07
07/06/07
07107107
07/26/07
08/02/07
08107107
08/12/07
08/26/07

'09/02/07

09197/0'7

ue Date

cefo7ioy

06/25/07
07102107

0712007

07/07/07
07/26/07
08/02/07
08/07/07
08/12/07
08/25/07

09/02/07
09/07/07.

Customer Total§

Grand fota!s

| Accounts Receivable dpen Invoices I

Amount

$20,702.42.

$13,011.16
$1,882.60
$29,420.30
$310.64
$196.47
$28.24
$315.19
" $441.44
$198.09
$26.66
$316.92
$66,86263

' '$66,862.63

‘Page 1 of1

Amt Paid Balance

w,

.00  $20,702.42

'$.00  $13,011.16
500 $1,882.60
$.00  $29,420.30

$00  $31054
$00°  $196.47
'$.00 $28.24
$00 . $316.19
$00°  $441.44
$.00 $196.09
$00 . $2866
500 ' $319.92

$.00°  $66,86263

73.00. . $66,862.63,

EXHIBIT

ubhlu'm

- ACC @36
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LOT 129-100 Ashwood Lane (2007-CP-04-4113)

Action Concrete v. Chappelear
File no.: 013977.1

. PREMIER SOUTHERN HOMES, LLC

‘ - .
DATE /[ | AMOUNT CHECK NO.
05/24/07 | 1$27,467 (Sun Bank) 2532
07/19/07 | . \ | $5,000(CB) 106
07/15/07 X 15 2 |3$30,000(CB) 2302
07/19/07 12 7,77\ {815,000 (Sun Bank) 2541
08/03/07 / 1$12,398 (CB) 107
09/10/07 | 1$25,000 (CB) 3123
06/21/07 \\ $20,875
TOTAL MONEY DISBURSED.....cccvvmrueneirursnerannis $239,831.83

Rkl 9f25)0]

: % EXHIBIT

D

ACC 997
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ROGERS TOWNSENSS & THOMAS, PC

Rym}fh:cﬂbe TALTUANLYY ANE CUUNILIVES AT LAW MAIL:
RMeCnbeBrit-lnw.com el 803-771-7500 } PO Box 100200
Direct (303) 744-1826 Fax 803-343-7017 Calumbia, South Caroling 29202
: 220 Bxecutive Center Dr., § 103 wwﬂ'.m-.hw.com .
Columbia, £C 20710
May 2, 2008

Vrd FACSIMILE, US MAIL, AND EMAIL

W. Kylo Dillard

Ogleiree, Deakins, Nash, Smonk & Stowart
300 North Main Strest

(Ireenville, 8C 20401

e R A T T e T L Wy

Rer - Terminatlon of Contracts

YourClients: Premler Southprn Homes, LL.C, smd Henry G, Beal, Jr,

RTT Clients:  Elvira and Craig Chappélenr, James and Paniela
Chappelesr, Myeah, The.

RTTH: 013977, 014082

Denr Kyle:

i

This firm represents Elyim and Craig Chappelear, James and Pamcla Chappelear, and
Myecah, Inc.

Please consider this Jotter as nofice that your client Premier Southorn Homes, LLC {s
hereby lmmediately terminated under it$ agreements with my clients for the mimetous breaches :
{hat your-lient. has made including, buf fiot limited £, abandonmont of work, failure to complete 2
work as agroed, failure fo pay subcontraciors ond materidl suppliers, failure to gbide by ihe

= ;-7.,’-"@""]’",;.4 P R I S A B R DR IR

k .‘ 43
lenders pnil‘ciex, delays, improper managamont, fallura fo resalve mechanie’s liens; wnd ofhers, E
My olients will take steps necessary 1o complelo the work. Please have your client deliver r%,

al} kbys 1o your office today, Onco you have the keys in your possession please let e know so i
that T can have somcone pick them up, . £
o]

i

My clients regrot that it has become negessary to toke theoo stops. However, under the =

-circumstinces my clionts have no oplions but to terminate the cortracts,

With kind regards, I remain

i

Sincerely,

e¢:  Ala & Craig Chappelear

2207050
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030000715  9/25/2007 Bk: O0D03L Psr 00270

STATF, OF SOUTH CAROLINA ) NOTICE AND CERTIFICATE
' ) OF MECHANIC'S LIEN

COUNTY OF ANDERSON )

. TO: ELVIRA .CHAPPELEAR AND CRAIG CHAPPELEAR, WELLS

FARGO BANK, N.A, ~ Construction Lending:-
NOTICE IS HEREBY GIVEN that Action Concrete Contractors, Inc.

("Claimant"), is due to the sum of Sixty-six Thousand Eight Hundred Sixty- -

' 'I‘wb and 63/100 ($66,86é.6’3)' Dollars, plug interest as appliCable, by virtie of

the attached Affidavit and Statement of Account, and hereby claims and holds a

Mechanic's Lien upon the building and structures and upon the interest of Owners

" Elvira Chappelear and Craig Chappelear in the real property hereinafter described.
This lien is in the amount set fort above is for labor performed or furnished, and/or
for materials farnished in connection with the constructon of improvements

located on the real estate described in Exhibit "A" attached hereto and incorporated

herein, Said labor and/or material was furnished pursuant to the authorizétlon of .

' Elvira Chappelear and Craig Chappele‘ar, or a person or persons having authority
from or rightfully acting for said owners for the below described Areal‘es‘te‘x‘te and ihe
improvements thereon. | o . ‘
_ FURTHER NOTICE IS HEREBY GIVEN that the labor and/or matérial was
last furnished within ninefy (90) days of the date hereof; that Claimant has and
claims a lien on the stated improvements pursuant to the Code of Laws of South
Carolina, i976, as amended, to secure the payment of the debt, an ite\mized' and
verified statement of which is attached hereto and incorporated herein by reference;
that the said Claimant has a claim on said interest of Elvira Chappelear and Craig

"Chappelear to secure payments of an additional sum to cover the costs and
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030000715  9/25/2007 Bkt 00031 Pa: 00273

disbursements of any action to foreclose the aforementioned lien, including

reasonable attorney's fees, all pursuant to the provisions of the statutes applicable

to such cases, . .
Action Concrete Contractors, Ine.
By: Keith Herinégshaw
Its: Vice President

Dated: ?/ zs/ , 2007,
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030000715  9/25/2007 Bk: 00031 Py 00272

STATE OF SOUTH CAROLINA ) VERIFIED

. y -~ STATEMENT OF ACCOUNT.-
COUNTY OF ANDERSON ) ‘ g

PERSONALLY appeared before me one Keith Herringshaw, who being first

duly sworn, deposes and says:

1. That I am Keith Hémhgshaw and I am the Vice President of Action -
Concrete Contractors, Inc. and have heen authonzed by the
corporation to make this affidavit

2, ‘That the sum of Sixty-six Thousand Eight Hundred Sixty-Two
" . and 63/100 ($66,862.63) Dollars, is past due and owed to
Action Concrete Contractors, Inc. for labor performed or furnished,
and/or materials supplled, in connection with the constraction of
certain improvements located on the property described as shown on
Exhibit A, as shown on statement and invoices attached as Exhibit B
attached hereto. Said amount reflects all payments made by Premier
Southern Homes, LLC or the Owners and other credits and no partis
subject to offsets or credits of any kind.

3, Such sums beay interest at the contractual rate, plus cost- costs and
reasonable attorney's fees. .

4. Upon mformatron and Belief, Elvira Chappelear and Craig Chappelear
- have a fee simple interest in the property deseribed in Exhibit A.

FURTHER HE SAITH NOT.

© Action Concrete Contractors, Inc.

SWORN to before me this a?‘S"ﬂ' ‘ %%—Z#wd-\

2007. By: Keith Herringshaw
: Its: Vice President

Notaryubhc for South Ca1olma .
My Cammigsion Expires;
T Explres 7-18-2011
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030000715  9/25/2007 Bk: 00031 Pat 00273

-~ BXHIBITA
PROPERTY DESCRIPTION

All that picce, parcel, or lot of land, situate, lying and being in Anderson County,
State of South Carolina, being known and designated as Lot 129 of Tuscany, Phase 1
& 2, being more fully described on the plat prepared by Azmuth Control, Inc. dated
01/22/2007, recorded in the Register of Deeds Office for Anderson County, in Plat
Slide/Book 1681, at Page 1, 2, 3 & 4. Reference is hereby made to sald plat for a
more complete description of the metes and bounds thereof,

The being the' identical property éonveyed to ,Elvira{ Chappelear and Craig
Chappelear by Deed from Tuscany, LLC, dated March 15, 2007 and recorded in the
Office of the Register of Deeds for Anderson County on March 20, 2007 in Book

7913 at Page 237. - -

Tax Map #: po 144—00—-02—096-001/0'5-1
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[}

Printed: 9/672007 10:10:47AM
- ACTION CONCRETE CONTRACTORS

Oiv  Inugice Number / E(_) Nurnber
Customer 989 PREMIER SOUTHERN HOMES

1 R704801 / TUSCANY MODEL 05/31107
1 R704802 / TUSCANY MADEL ' 06/18/07
1 R704803 / TUSCANY MODEL o oenzsir

.4 R704804 / TUSCANY MODEL RET WA 07/05/07

1 R704801-JUL-INT / TUSCANY MODEL  Q7/07/07

1 R704802-JULINT / TUSGANY MODEL 07/26107
1 R704803-AUG-NT I TUSCANY MODEL  08/02/07
{  RIOAS01-AUG-INT | TUSCANY MODEL  08/07/07
1 R704804-AUG-INT/ TUSGANY MODEL  08/12/07
§  R704802-AUG-INT/TUSGANY MODEL  08/26/07
1 R704B03.SEP-INT/ TUSCANY MODEL  09/02107
1 R704801-SEP-INT/ TUSCANY MODEL  09/07/07

EAIBI

B,

08/07/07
06/25/07
07/02107
07112107
0/07/07
07126107
08/02/07
08/07/07
08/12/07
08/26/07
08/02/07
09/07/07

Customer Totala

Grand Totals

W o22/022

Date  DueDate Amount

B-1
| Accounts Recelvable Open Involces
Pagﬁ of i
Amt Paid Balance
$20,702.42 $.00  $20,702.42
$13,014.16 5.00  $13,011.16
$1,882,60 $.00  §1,862.50
$25,426,30 $.00  $29,429.30
| §310.64 $00 831084
$195.17 $.00 $196.47 -
$28,24 $.00 $28.24 |
$316.19 $.00 $316.19
$441.44 $.00 §441.44
$198.09 $.00 $198.09
. $28.66 . $.00 $28.66
$316.2 © $.00 $a19.92
$66,862.63 $.00  $66,862.63
$66,662.63 - $.00  $66,862.63
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0Y/05/200( 10:13 FAX 18642928782

[y

PREMIER SOUTHERN HOMES
209 DEER TROT AVENUE
BENTON SC 29627

HENRY BEAL

Project: TUSCANY MODEBL RET WA

FOUNDATION WALL (Detail)
CONCRETE PUMP

SCTIOHCOHBRETE Q0127022

B-Z

030000715  9/25/2007 Bk: 00031 Pe: 00275

Invoice Date:  07/05/2007
Invoice No; R704804

Due Date: 071122007
100 EA $2822930 528,229.30
200 TRIP $600.60 $1,200.00 ,
Tota) $25,429,30 :
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B4404/2007 10:13 FAX

bt TN E VL

188429281782 ACTIONCOMNCRETE
| B3
) Page 1 of 1 -
ACTION 15 BEVERLY ROAD
CQNCRETE o GREENVILLE, SC 28609
CONTRACTORS y INC. , (864) 292-6781
- - (864) 292-6782 FAX
Jos NAME
' MODEL HOME PREMIER SOUTHERN HOMES
- RETAINING WALL o - L
: 0 PHONE!
0 444-8884 , 0.
0 FAX: o
0 338-8440 0
71512007
ITEM QUANTITY UNIT PRICE TOTAL
WALL PRICES INCLUDE B x 18“ FOOTING
10'x 6 WALL 15 LF $44,30 $619.54
10"x68'  WALL 18 LF 346,72 $840.96
10"%7°  WALL OLF $61.14 ©  $460.24
10" x8  WALL . AT LR $54,56 - $927.44
10"x 9 WALL" 16 LF $64.47 - $1,031,57
10" x 10" -WALL 35 LF . $73.89 $2,586.18-
10"x 12 WALL 118 LF $83.73 $9,963.41
STEP FOOTINGS . 10 VF $13.49 $134.94
_FOOTING CONCRETE ALLOWED 8,8CY ol B .
8" x 18" FOOTING :
EXTRA CONCRETE FOR OUT OF-LEVEL 0.0CY $135.00 $0.00
_ GRADE o o I
EXTRA CONCRETE TO CHANGE TO 115 CY $136.00 - $1,552.60
" ENGINEERED FOOTING SIZE '
RADIUS WALL 1625 SF 32.20 $3,575.00
#M4, REBAR 350 LF $0.77 $260.50 -
#5 REBAR 3950 LF $0.84 $3,318.00
TIE WALL REBAR 1800 SF - $0.50 $900.00
CORNERS OR TEES OVER FIVE 20 EA $65.,00 $1,300,00
PUMP /. CONVEYOR TRIPS 2 EA $600.00 $1,200.00
- DRILL AND DOWEL 1EA $100.00 $100.00
BACKHOE / NEW HOLLAND ($SQD MIN) 10 HR " $65.00 $650.00
. TOTAL AMOUNT BASEMENT WALLS $29,429,30
PREMIER SOUTHERN HOMES MODEL HOME RET WALL 7/6/2007 -

Page 507




UYA05/200( 10:1¥ FAX 10842928782

PREMIER SOUTHERN HOMES
209 DEER TROT AVENUE
. BENTON SC 29627

HENRY BEAL

Projoct: TUSCANY MODEL

SLAB - RES {Ses Detall)

ACTIOHCOHCRETE

0306009713

Invoice Date:
Invoice No:
Due Date:

1.00 BA

@010/022

84

9/25/2007 Bk: 00031 Par 00277
06/25/2007
R704803
07/02/2007
$1,882.50 $1,882.50

Total ) $1,382.50
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_03!05,{2007 10:13 FAX 18842328782 o ACTIONCORCRETE
B-5
© Pagefofi
ACTION _ - 15 BEVERLY ROAD
CQNCRETE S . GREENVILLE, SC 26609
CONTRACTORS, INC. - (854) 292-6781
: . (B84) 202-6782 FAX
Jos o - : NAME 4 ;
- MODEL HOME - ‘ PREMIER SOUTHERN HOMES
| _ . o SR EEEE
0 * PHONE: -
0 444-8884 , 0
0 FAX: ' o . .
0 338-8440 0-
612612007
ITEM. - . o - QUANTITY UNITPRICE TOT;;AL
4" SLAB WI|TH 4" GRAVEL SRS 502 SF - $3.75 $1,882.50
LOWER GARAGE SLAB - S B
TOTAL AMOUNT SLABS g ' e $1,882.50

 PREMIER SOUTHERN HOMES MODEL HOME SLAB BILLING 6/26f2007
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\

09/085/2007 lp:1a.rax 138423281782

b~

PREMIER SOUTHERN HOMES
209 DEER TROT AYENUE
BENTON SC 29627

HENRY BEAL

-Project: | TUSCANY MADEL

SLAB - RES (See Detail)
INVENTORY ADJUSTMENT
INVENTORY ADJUSTMENT
CONCRETR PUMP

GRAVEL PLACEMENT

ACTIONCONECRETE

Involce Dafet -
Involca No:
Due Date:

1.00 EA
100 "BA
100 EA
1.00 TRIP
5026 TON

06/18/2007
R704802
06/25/2007

$13,01L16
(8600.00)

(81,155,98)
$600.60
- $23.00

Tozal.,

%

TR 00 02T

$13,011.16
(5600.00)

(81,155.98)

$600.00
$1,155,98

$13,011.16

ga(o,

Page 510




09/05/2007 10:12 FAX 18842926782 ACTIONCONCRETE . TTH068/0257

3-1

T Page 1 0f {

ACTION . 16 BEVERLY ROAD

CONCRETE 4 | GREENVILLE, SG 29600
CONTRACTORS, INC- (884} 292-6781
© (864) 292-6782 FAX

Jos : , NAME ‘
MODEL HOME o PREMIER SOUTHERN HOMES

0 0

0 PHONE: ]

0 444-8864 0

0 FAX:

1] 338-8440 0
PRICE $33,713.58 ‘ 6/18/2007

ITEM QUANTITY  UNIT PRICE . TOTAL

4" SLAB WITH 4" GRAVEL 3202 SF $376  $12,007.50
4" SLAB WITH NO GRAVEL OSF - $3.75 $0.00
THICKENED SLAB 107 LF $9.38 $1,003.68
EXTRA UNDER SLAB GRAVEL 0,00 TON  $23.00 $0.00
SAWED CONTROL JOINT | OLF $1.00 $0.00
TOTAL AMOUNT SLABS .- : .~ $13,011.16

PREMIER SOUTHERN HOMES MODEL HOME 6/18/2007
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08/05/72007 10:13 FAX 186423268782

PREMIER SOUTHERN HOMES
209 DEER TROT AVENUR
BENTON SC 29627

HENRY BEAL
Projoot:  TUSCANY MODEL

FOUNDATION WALL (Detail)
CONCRETE PUMP

-ACTIOHCONCRETE

Involce Date:  05/31/2007
Invoice No: R704801

Due Date: 06/07/2007
100 EA ' $19,502.42
200 TRIP $600,00

A Total

@ 608/022 """

- 8-3

$19,302.42
$1,200.00

$20,702.42
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08/65/2007 10:13 FAX

186429268732

 ACTION |

CONCRETE

CONTRACTORS, INC.

PRE\MER SQUTHERN HOMES MODEL HOME 5/30/2007

ACTIONCOHCRETE

@oors022

-

Pags 1of 1

15 BEVERLY ROAD
GREENVILLE, SC 29609

(864) 292:6781
(864) 292-6762 FAX

Jos NAME
MOQEL HOME PREMIER SOUTHERN HOMES
' 0 0
s} PHONE: :
0 444-8064 0
0 FAX; : o
0 338-8440 0
'PRICE $20,702.42 5/30/2007
ITEM QUANTITY  UNIT PRICE TOTAL
WALL PRICES INCLUDE 8" x 18" FOOTING .
6'x1  WALL 202LF $22.27 $4,499.19
6"x4  WALL 3LF, $30,45 $91.35
6'x5  WALL aLF $34.654 $103.63
6"x9  WALL TLF . §52.24 $366.71
Co8"x 10" WALL 3LF $60,30 $180.81
10"x 8" . WALL 6LF $46.72 $280.82
10"x 9 WALL {98LF $64.47 $8,768.36
EXTRA FOOTINGS B4 LF $10,27 $564,82
 STEP FOOTINGS 10VF . §$1349  $134.94
PIER PADS 24" x 24" x 8" ' 3EA $65.00 © §196.00
FOOTING CONCRETE ALLLOWED | 17.4CY -
~.8"x 18" FOOTING _
EXTRA-CONCRETE TO CHANGETO - 26CY $135.00 $351,00 -
ENGINEERED FOOTING SIZE - ' F bt Jul]
BRICK LEDGE 186 SF $2.20 $429.00 58" "kt
#4 REBAR 1600 LF $0.77 $1,23200 PEBEE~:
ANCHOR BOLTS - NO NUTS 90 EA $1.65 $14850 =~ “HR@:
CORNERS OR TEES OVER FIVE 21EA.  $66.00  $13e500 B 3.
45 DEGREE CORNERS . 36 VF $7.00 $25200 B S8}
2x4 / 2x6 SLAB LEDGE 14LF $2.20 $3080 3B BH_!
PUMP / CONVEYOR TRIPS 2EA  $600.00 $1,20000 L, S|
BACKHOE / NEW HOLLAND ($500 MIN) 8 HR $66.00 $52000 . B 28 g: i
g T
TOTAL AMOUNT BASEMENT WALLS $2o,7oz‘.42 § ggr
o
(4]

bs;
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.. STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

'COUNTY OF ANDERSON C.A. NO: 2007-CP-04-4113

Action Concrete Contractors, Inc.,

. Plaintiff,
MEMORANDUM IN OPPOSITION OF
ELVIRA AND CRAIG CHAPPELEARS
MOTION TO ALTER OR AMEND THE
COURT’S ORDER ENTERED .

APRIL 28, ATRUE CO

Vs,

Elvira Chappelear, Craig Chappelear,
Premier Southern Homes, LLC, Henry
G. Beal, Jr,, and First Citizens Bank and
Trust Co., Inc,

b’ N/ N e e N N N n N N N S N’ N N

Defendants.

’ ) ’ maﬁm_,;,.-n
TO: Defendants Elvira Chappelear and Craig Chappelear by and thlougk‘r'ﬁ'fe’?ﬁ-—ﬁ'-nsel of
- record, Ryan McCabe :

Plaintiff Action Concrete Contractérs, Inc. (hereinafier “Action Concrete”) submits this
Memorandum in‘Opposition to Defendants Elvira Chappeiear and Craig Chappelears (heréinafter
Chappelears” or “Owners™) Motion to Alter or Amend this Court’s Order entered on April 28,
2011 (“Order™) in the above-captioned matter. Action Concrete argues that this Court l;l'operly
granted summary judgment: to Action Concrete after carefully considering the argumeﬁts and
submissions of counsel and that there were no issues raised by the Chappelears which the Court | .
failed to rule upon in its Order.

 PROCEDURAL HISTORY
This matter came before the Court upon Action Concrete’s ‘Motioﬁ for Summary

Judgment as to Defendants Blvira Chappelear and Craig Chappeleat. A'hearing on the Motion
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provides for a payment defense based upon a comparison of the labor and materials furnished by -

the general contractor and the sum paid by the Owner to the general contractor.” (See Motion to

Alter or Amend pg. 5) .

The last sentence of Section 29-5-40 states that “in no event shall the aggregate amount

of liens set up herby exceed the amount due by the owner on the contract price of the

- improvement made.“ .‘S.C."Code Ann. §§29-5-40 (2010).;T‘his sentence creates what is known as

a "payment defense " which lnmts the owner's liability to the amount owed to the gene1a1 :

contractor at the tlme notice of the subcontractors lien is noticed to the owners,
The Chappelears state they are entltled toa payment. defense under S.C. Code Ann, §29-

5- 40 because at the time the Chappe]ears recewed notice of Actlon Conclete S hen estimates to

complete the Project were- hxgher than the 1emammg balanee due under the contract thereby' A

using up the funds whteh were avallable to pay Actwn Concrete. However thxs misstates the
facts Ouce again the key to xemember here is Plemxer was ‘not fned untll 220 days after

attachment of Actton Concxete s hen 'I‘he Chappeleals continued to pay the debts of P1em1e1 and

kept Premier on the Project. Premier was fired on May 2; 2008 and it Vas not until June 8, 2008

that the Owners received an estimate regarding the cost of comp.letion."

The ChappelearS’ positidn is essentially that after keeping Premier on the I’roject for an

addmoml 220 days aﬁm attachment of Act10n Conm ete s l1en and paymg the debts of P1emner in

v1olat10n of §29 -5-50 before ﬁnally ﬁung Pnennex they should be able to offset the cost to
completeestnnate. Ac001'd111g1y, if it is obligated to pay Action $66,862.63, the Chappelears will :

pay in excess of the contract price. According to the Chappelears position this would violate the _

last part of §29-5-40 which coutts have read to limit the owner’s liability to the contraet price,

The Chappelears relied on two cases for their contention that they have an absolite payment

4
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defense, The first is Wood v. Hardy, 235 S.C. 131, 110 S.E. 2d. 157 (1959), and the second is

Stoudenmire Heating and Air, 308 S.C. 298, 302-03, 417 S.E.2d ‘6.34, 637-38 (S.C. Ct. App.

1992), However, the key distinction in those¢ cases is the general contractor abandoned the

project prior to the Owner receiving notice.
As the Court stated in its Order, the Chappelears reliancelon these caées is inisplaced. In
the case before us the General Contractor remained on the Project well after the Chappelears had
- notice of Action Concrete’s lien. As the Court stated, |

“[t]he timing of the breach is important because the determinative
date for how much Action Concrete can recover is the date the Chappelears
received notice. It is undisputed that the Chappelears received notice on

. September 25, 2007, The parties agree that the payments made by the
Chappelears to the other subcontractors after Action Concrete's lien was
noticed reduced the amount owed to Premier under the Contract. Thus the

- Chappelear's payments to the other subcontractors on Premiets behalf were
no different than payments directly to Premier. This is evidence that the
‘parties were still operating under the Contract and that they intended to
continue doing so. Furthermore, it was not until May 2, 2008 that the
Chappelears fired Premier. Because the breach by Premier occurred well
after Action Concrete's lien was noticed, the fact that the home was going to
cost more 't construct than the. amoimt covered under the Contract is
immaterial. Premier expected value from being able to use the house as a
showease for its work, Money was only part of the consideration given to
Premier by the Chappelears (See Order pg. 7)

In Stoudemzre the general ‘contractor began experiencing financial dlfficultxes and the

owner ceased paying the general connactm and began paying the projects bills dnectiy on Match ”

16, 1988 The Court detelmmed the owners hablhty to the subcontractm was lmnted to the

. balance due'by the owner to general confractor on the contract price at the time the owner -

received notice from the subcontractor which the Court determined occurred when the
subcontractor wrote its demand letter on April 22, 1988, Since this was a case where the ge11e1'al

contractor abandoned the project prior to the owner receiving notice of the lien, the Court
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remanded the case to determine the amount the owner owed the general contractor on the date of

notice, April 22, 1988.

The court stated,

. A key footnote isAihc‘luded in‘ the Stoudenmire case at this point. The Court stated in
Footnote 4, “[blecause no work ‘;vas done by [the general confractox'] apd no payments wete
made by [the owner] (o [the general contractor] after Match 16, 1988, the suvm owed on Apn"il 22;
1988, necessérily ténust be the same as the sum 5wed on March 16, 1988.’? "'Base’d on this

reasoning the Court made reference’to the March  16, 1988 date since that was the date the -

Therefore, we remand this matter t0 master for a determination of how
-much if anything, [the owner] owed [the general contractor] on April 22,

1988.. This amount should be determined by the receipt of evidence of the
value of the labor and materials furnished by [the general contractor] to [the
owner] on or before Match 16, 1988. If the value of the labor and materials
furnished by [general contractor] exceeds the sum paid by [the owner] to

[the general contractor], then [the subcontractor] is potentially entitled to a

lien up to the amount of the excess, However, the court should also consider

the amount of damages, if any, [the owner] suffered as a result of the failure -

of [the general contractor] to complete the contract. See Wood v. Hardy, 235
S.C. at 147, 110 S.E.2d at 164. 638-639

" . "general contractor abandoned the Project.

stating,

The Chappelears cite the same language from-the case but change-the interpretation

~ “This amount should be deterrmned by the 1ecenpt of evidence of the value of

the labor and materials furnished by [the general contractor] to fthe owner]
on or before [the day that the owner stopped Imvme the general conimctor
and started paying the project's bills directly’]. ..

The Chappclears footnote states,

1 The court noted that the values on the day that the owner stopped
paying the general contractor and started paying the projects bills directly
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* necessarily must be the same as the day the owner received notice because
no work was done by [the general contractor] and no payments were made
by [the owner] to [the general contractor] after [that dayl," Stoudenmire
Heating & Air Conditioning Co" 308 S,C, at 303 n4, 417 S,E,2d at 638 n4,
Thus, in Stoudenmire, the day that the owner stopped paying the general
contractor and started paying the project's bills directly and the day that
notice was received can be used interchangeably for the purpose of a
defense of payment calculation, (See Motion to Alter or Amend pg. 4)

The Stoudenmire case is not as similar to the present case as the Chappelears contend.
The day that the owner stopped paying the general contractor and started paying the project’s
bills directly and the day notice was received were interohaugeable in the Stoudgnmire case
because no further work was doneA by the general contractor but that is certainly not a rule
applicable to cases especially ;vhen the general contractor continued to work under the Contract.

The Stoudenmire Court explained this in Footnote 4 cited above,

In Stoudenmire, the Contractor abandoned the Project and the Owner 1ook over work on’

March 16, 1988 before the subcontractor provided its notice of non-payment to the Owner on

“April 22, 1988. In the present case Action Concrete provided its notice to the Owner 220 days
prior to the General Cozﬁracto1‘ being-ﬁred. The Chappelears continued to pay the debts of
Premier in preference to Action Concrete. Premier continued working under the contract and was
still going to receive the additional consideration of using the home as a model. (See Order ):8
8). As me Court stated, '

[fhe parties agree that the payments made by the Chappelears to the other
subcontractors after Action Concretfe's lien was noticed reduced the amount

* owed to Premier under the Contract. Thus the Chappelears’ payments to the
other subcontractors on Premiers behalf were no different than payments
directly to Premier, This is evidence that the parties were still operating
under the Contract and that -they intended to continue doing so.
Furthermore, it was not until May 2, 2008 that the Chappelears fired
Premier,
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Because the breach by Premier occurred well after Action Concrete's:
lien was noticed, the fact that the home was going to cost more to construct
than the amount covered under the Contract is immaterial, Premier expected -
value from being able to. use the house asa showcase for its work. Money
was only part of the consideration- glven to Premler by the (‘happeleals

(See Oldel rg.7)

‘Based on. the undlsputed. fabts, the arguments of counsel; the relevant caselaw and the

analysis by the Court it is clear the Chappelears are not entitled 1o set-off damages incurred when -

Premier breached the contract 220. days after the Chappelears had notice of Action Concrete’s x

Ahen and had- -paid $118,931. 83to subcontractms on behalf of Premxer in prefelence to Action
Conerete’s pelfected lien. As the Court has already ruled, the Chappeleats have 10 right to assert
the. payment defense in the present case.

B. THE CHAPPELEARS' ARGUMENT THAT TIIII COURT COMMITED
AND ERROR OF LAW IN REGARDS TO DETERMINGIG THE

- CHAPPELEARS VIOLATED S.C.CODE ANN. §29-5-50 LACKS -

SUPPORTING AUTHORITY

By paying thé othér subcontractors directly'instead of through Premier, the Chappelears

attempted to avoid the operation of s.C. Code Ann. § 29-5-50, which provides that:

“Any person claiming a len under the provisions of this chapter who shall

" have given the notice provided for herein shall be entitled to be paid in
preference to the contractor at whose instance the labor was performed or
‘material furnished and no payment by the owner to the contractor. theveafter
shall operate to lessen the amount 1ecoverable by the person so giving the
notice, :

Thete is simply no basis for the Chappelears assertion that the Court misunderstood the
' mechanics laws of this State. As the Court stated in its Order,

[tlhe Chappelear's argument and course of action would vitiate this
section(§29-5-50) entirely. Because this argument would lead to such an
absurd result, it cannot be upheld. It is well-established that: "[a]payment by
the owner to the general contractor after the owner has received notice of
the len is made at the ownet's peril, as it will not effect thé amount
recoverable by the party with the mechanics' lien. S.C. Code Ann. § 29-5-50°

8
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(1991)." Maddux Supply Co. v. Safhi, Inc., 316 S.C. 404,412,450 S.E.2d
101, 106 (Ct.App. 1994). The Chappelear's argument that the payments to
the other subcontractors are not subject to this rule is not supported by a
reasonable reading of the statute or by the facts of this case. Ms.
Chappelear made it clear that the payments (o the subcontracls were in
fact treated as payments to Premier.” {emplasis added) (See Order pg. 8)

The Court correctly noted that in construing a statute, the court looks to the language as a

whole in light of its manifest purpose. State v. Dawkins, 352 S.¢."162, 166, 573 S.J.2d 783, 785

(2002). A statute as a whole must receive a practical, reasonable, and fair interpretation

consonant with the.purposga, design, .and policy of the lawmakers. Wieters v. Bon-Secours-St.

Francis Xavier Hasp., Inc., 378 S.c.160, 170, 662 S.E.2d 430, 436 (Ct.App.2008). Coutts will

" reject a statutory interpretation which would lead to a result so plaialy absurd that it cbuld not -

have been mtended by the Ieglslatule or would defeat the plain leglslatlve intention. N. Y szes )

Co. v. Spartanburg County Sch. Dzsr No.7,374 S.C. 307, 312, 649 SE2d 28 30 {2007),
Kiriakides v, United Artists Comme'ns, Inc., 3128.c. 271, 275, 440 S.E.2d 364, 366 (1994). (See
Oxder pg 3).

Action Concrete believes the Court properly considered the applicability of the

mechanics lien statute and relevant case law to the present case and correctly grante(fits Motion

for Summéry Iudginent, y
CONCLUSION
For the reasons stated above, Action Concrete Coi’ifractbrs, Inc. respectfully requests that

this Court deny the Elvira and Craig Chappelear’s Motion to Alter or Amend the Judgment. -
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Respectfully submitted this =>0- Y day of July 2011.

1
J 3 : .
3 . S .

John!]‘. Crawford, Jr. (SC lggr# 69682)
F. Lee Prickett 111 (SC Bar# 76178)
KENISON, DUDLEY & CRAWFORD LLC
704 E. McBee Avenue '
Greenville, South Carolina 29601
CPH:  (864)242-4899 -
FAX: (864) 242-4844
Attorneys for Plaintiff, Action Concrete
'Contractoxs, Ine. -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS - -
COUNTY .OF ANDERSON ; C.A. NO: 2007-CP-04-4113
Action Concrete Céntractors, Inc., g
Plaintiff, g CERTIFICATE OF SERVICE
V8. g | R
Elvira Chappelear, Craig Chappelear, ; | ATRUE COPY
Premier Southern Homes, LL.C, Henry ) i ‘
Fit Cifzons Bk and Trit Co, . § JuL 26 201
Defendam's. ) . % gg’m

LR
This is to certify that I have served Plaintiff’s Memorandum in Opposition of Elvira

and Craig Chappelear’s Motion to Alter or Amend the Court’s Order Entered April 28,
2011 in the above-captioned action upon the below named person on thiscgir day of July,
2011 via United States Mail, postage prepaid and affixed thereto, addressed as follows:

"~ D, Ryan McCabe, Esq.
Rogers, Townsend & Thomas, P.C,
P, 0. Box 100200 '
Columbia, SC 29202
Fax (803) 343-7017
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: )
COUNTY OF ANDERSON ) C.A.NO: 2007-CP-04-4113
: )
Action Concrete Contractors, Inc., )
o )
Plaintiff, ) :
) MEMORANDUM OF LAW IN
vs. ) . REPLY TO DEFENDANTS
L Lo ) MEMORANDUM
Elvira Chappelear, Craig Chappelear, ) ' :
.Premier Southern Homes, LLC, Henry )
G. Beal, Jr., and First Citizens Bank and )
Trust Co., Inc. )
. )
Defendants, )

TO: Defendants, Elvira Chappélear ‘and Craig Chappelear, by and through their counsel of
record, Franklin H. Turner, IIT :

Plaintiff Action Cpncre;e Cohtractors, Inc. (hereinaﬁer “Action Conqrete;’) submits this
Memorandum of Law in response to the rnemorandum submitted by Elvira and Craig Chappelear
(hereinafter Chappelears” or “Owners”). Once again Action Concrete reiterates its position that
this Court properly grante'd summary jﬁdgm;nt to Action Concrete aﬁer carefully considering fhe
arguments and submissions of counéel_and that there were no i‘ssu.es-raised by ;[113 Chappelears
which the Coqrt failed to rule upon in its original Order. Action Concrete takes this opportunity

‘to address the Chaippéiears version of the law as it relates to the undisputed facts before the Court
based on the issues raised at the hearing held on October 25, 201 1. Furthermore, Action Concrete
respectfuny requests the Court review the previous memorandums submitted by Action concrete

which also address the issues raised by the Chappelears.
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While the Chappelears have stated they are submitting their brief strictly to explam their

view of the Mechanics Lien law certain undisputed facts stated below are cruc1a1 to an

understanding of the Court’s ruling.

1) On September 25, 2007, Action Concrete filed and served 1ts notice of mechanics lien

2)

3

4)

5)

and statement of account on Defendant Owners.

As of the date Action Concrete filed and served notice of its mechanics lien on Owners,
there was an outstanding contract balance of $164,260.00 owed to Premier from Owners.

This number is based on the $300,000.00 lump sum contract the parties agreed to at the

beginning of the construction,

Owners stopped paying the General Contractor, Premier directly but began making
payments on behalf of Premier directly to Premier’s subcontractors so the work could be
completed thereby reducing the amount owed to Premier under the Contract.

Owners continued to pay Premier’s subcontractors directly and continued to reduce the
amount owed to Premier. Premier agreed to these terms and continued to work to
complete the Project.

Finally on May 2, 2008, 220 days after receiving the notice of Action Concrete’s lien, the
Owners fired Premier. At that point the Owners had paid Premier’s subcontractors at least

~$118,931.83 since the lien was filed by Action Concrete desplte having notice that

Action’s invoices remained unpaid.

MEMORANDUM OF LAW

Action Concrete agrees with the Chappelears that Sections 29-5-40 and §29-5-20 have

been held to have the purposes of (1) protecting a party who provides labor or materials in the

improvement of the owner's property but ‘does not have a contract with the owner; and (2)

protecting the owner of the property by limiting his liability and that of his property in respect to

all such liens to the amount due by the owner on the contract price of the improvement‘made.

Stoudenmire Heating & Air Conditioning Co., Inc. v. Craig Bldg. P'ship, 308 S.C. 298, 302, 417

S.E.2d 634, 637 (S.C. Ct. App. 1992); See also Lowndes Hill Realty Co. v. Greenville Concrete

Co., 229 S.C. 619, 93 S.E.2d 855 (1956). However, the Chappelears then state,

.2
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“[t]he absolute payment defense is the issue in question in this
matter, and not the language of 29-5-50 addressing payments in preference
to the lien holder. If the factual determination is made that the Chappelears
had paid the general contractor, Premier, in full at the time of notice, then
the Chappelears have an absolute payment defense. If, on the other hand,
the factual determination is made that the Chappelears had not paid Premier
in full for the work Premier had performed at the time the lien was noticed,
then they do not have an absolute payment defense and Plaintiff would be

_entitled to a lien up to the amount the Chappelears owed Premier for work
performed at the time the lien was noticed.” (See Chappelear Memo pg 2)

The Chappelears” rehed on two cases f01 their contentlon that they have an absolute
payment defense. The first is Wood v. Hardy, 235 S.C. 131, 110 S.E. 2d. 157 (1959), and the
second i is Sfoudenmzre Heatmg arzd Air, 308 S.C. 298, 302-03, 417 S E. 2d 634 637 38 (S.C. Ct.

' App 1992). However, the key d;stmctlon in those cases is the gener al contractor abandoned the
prolect pI‘lOI‘ to the Owner 1ece1vmg notice that the subcontractor had not been paid. Based on
those facts the Court properly con81de1ed the amount owed to the genelal contractor at the.date
of Notice to be the amount possxbly recovelable under the lien.

The Chappelears state,

{w]hat the Stoudenmne Court finds is that there need to be two
determinations made when considering the absolute payment defense. One
is the determination of what if anything, the owner owes the general
contractor ‘for work performed up until the time of notice. The second
prong, is what damage did the owner suffer as a result of the general
contractors failure to complete the contract.” :

Al} of this would be correct if the Chappeleats had fned Premier on the day they lecewed
notice ﬁom Action or Prermer had abandoned the Project. Instead the two parties continued the
contract and continued to derive its beneﬁts making the undisputed facts before the Court vastly
different from that of Stoudenmire. -

In Stoudenmire, the Contractor abandoned the Project and the Owner took over work on

March 16, 1988 before the subcontractor provided its notice of non-payment to the Owner on

3
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April 22, 1988. The day that the owner stopped paying the genera] contractor and started paying

the project’s bills directly and the day notice was received were interchangeable in the

Stoudenmire case because no further work was done by the general contractor. Importantly, in

the Stoudenmire case no preference payments were made after the Owner had notice to

unperfected claimants or to the general contractor.

In the present case Action Concrete provided its notice to the Owner 220 days prior to the

General Contractor being fired. It is undisputed that the Chappelears continued to operate under
the contract and considered payments to Premiers subcontractors to be payments to Premier. The

cases cited by the Chappelears would have substantially different reasoning if the Contractor had

continued working on the projedt as are the facts presently before the Court, therefore an

api)lication of the ‘exact calculation method stated in Stoudenmire is not applicable. If you
conéider the Chappelears position, a subcontractor would ne‘vef get paid' as long as the current
pay application to the Owner included the subcontractors work and the owner was not behind‘ on
payments. Such a position would allow a Contractor to'continue' on the project and rec;eive its
full compensation, while also allowing the owner to have a lien free completed project. This
would leave a sub.contractbr or supplier who properly follﬁwed the statutory guidelines with ﬁo
protection whatsoeVef.

The South Carolina Supréme Court explained the purpose of §29-5-40 in the Sloan
Const. Co. v. Southco Grassing, Inc. case. The court -stated, “[t]he mechanic’s lien statute
provides that when a subcontractor seeks to enforce a ﬁechanics' lien against the owner of the
improved property due to the general contractor's nonpayment, the owner's liability is limited to
the remaining unpaid balance on the contract with the general contractor at the time the

owner receives notice from the subcontractor of the general contractor's nonpayment.”

4
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(emphasis added) Sloan Co_nst.l Co., Inc: v. Southco Grassing, Inc., 377 S.C. 108; 121, 659 ~ =

S.E2d 158, 165 (2008).

 Under §29-5-40 Defendant Owners liability to Action Concrete was limited to the

balance due by Owners to Premier on the contract price af the time Owners received notice that
Action Concrete had not been paid. As stated by the Court in its Order the last ke)} issue is a

determination of “the owner’s liability to the prime contractor at the time the owner receives

notice of the lien because that 1s the limit for what the subcontractor can receive.” (See Order pg -

6). The record establishes that the contract price between Premier and Owners was $300,000.00.

As of Sep;tember 25, 2007 when the Owners were served with notice Qf Action Concrete’s

mechanics lien, the Owners had paid $135,740.00 to Premier. The total balance due to Premier .

'~ from the Ownéf' was $164,é60.00. The record hgs also shown that the Premier did nok abandon
&e pfoj ecf and was not fired until May 2, 2008. Prior to Premier being fired yet aftef 4thc Owners
receivéd Notice of Action Concrete’s lien the, Owners paid ég' least $118,931.83 towards the
conitract Balan;:e by paying Premiei"s.:subcont.ractors directly, more than enough to satisfy Action

Concrete’s lien.

Clearly the'key difference in the cases cited by the Chappelears and the reason for the -

“way fhe Stoudenmire Court’s rp]ing is stétéd is the fact that in.that case the general ébntractor did
not continue on the prbject after notice 6f the lien and the ov?nér did not coht_inue to derivé a
benefit from the general contractor’s preéence. Tile exact opposite is .true’in the case before the
Court. Thc Owners and Premier continﬁed to operate under the,Coﬁtract.

The timing of the breach is critical. The Chappelears have now attempted to .drgue the

breach was Premier’s failure to pay Action Concrete but clearly even if this were a breach the

Chappelears clearly waived any such breach by continuing to operate under the Contraét. This is -

S
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not a situation where an owner took over the Project and began dealing with subcontractors
directly. Premier continued to run the Project for 220 days after Action Concrete provided ﬁotice
to the Ov;me‘rs that they were not paid. Receipt of Action Concrete’s notice should have
effectively ceased all payments on the proj ect until the dispute was resolved.

The purpose of the Notice is to give the Owner an opportunity to make éure the properly'/
perfected subcontractor is paid-out of the remaining con’strﬁction funds and the key question in a

~ mechanics lien case is whether there is monéy remaining to be paid under the contract at the time

of notice. If the Chappelears would have fired Premier at the time of Actions Notice and hired.

the subcontractors directly the cited cases would be "app]icable however the Chappeiears made
the decis_ion to keep Prémief on the Project and derive the benefit of using Premier to manage the
project. |
- The Chappelears'go on to state “{a}ccording to-the language of the statute , the court
should determine what is owed iby looking at the amount. due the general contractor, not the
subconfractor, based in the W01'k that was in place at the timé' of notice, and not on any work to
be completed'in the future.” (See Chappelear memo pg 3). On;:e again such.a rationale is
applicable in a situation where the general contractor is no longer on fhe Projéct. Otherwise you
clearly look to the amount owed. under the contract in the ~‘fu.ture.A The fact that there are ﬁzture
funds due is exactly what the Asupplier or subcontractor is supposed to use to protect itself from
non-payment and furthermore allows the owner to avoid paying twice.
As the Court stated in its Order, the Chappelears reliance. on these cases is misplaced. In
the case before us the General Contractor remained on the Project well after the Chappelears had

notice of Action Concrete’s lien. As the Court stated,
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“It]he timing of the breach is important because the determinative
date for how much Action Concrete can recover is the date the Chappelears
received notice. It is undisputed that the Chappelears received notice on
September 25, 2007. The parties agree that the payments made by the
Chappelears to the other subcontractors after Action Concrete's. lien was
noticed reduced the amount owed to Premier. under the Contract, Thus the
Chappelear's payments to the other subcontractors on Premiers behalf were
no different than payments directly to Premier. This is evidence that the
parties were still operating under the Contract.and that they intended to
continve doing so. Furthermore, it was not until May 2, 2008 that the
Chappelears fired Premier. Because the breach by Premier occurred well
after Action Concrete's lien was noticed, the fact that the home was going to
cost more fo construct than the amount covered under the Contract is
immaterial. Premier expected value from being able to use the house-as a
- showcase for its work. Money was only part of the consideration glven to
Premier by the Chappelears (See Order pg. 7) :

It is undlsputed that the Chappelear S conmdexed payments to Premier’s subcontractors to

be a reduction in the contract balance. The Chappelears contmued to pay the debts of Premier in

preference to Action Concrete. Premier. continued working under the contract and-was still going ‘

to receive the -additional consideration of using the h-orin.e as a model. This fact alone makes the
Chappelears interpretation of tﬁe cited ééses inapplicable. The undisputed facts simply are not
the same therefore the Chappelears atfempt to place the; facts before thé Court within the
ﬁ'ameWork of Stolu.a'enmire are misplaced.

As the Courtvstated in its Order,

[t]he Chappelear's argument and course of action would vitiate this
section(§29-5-50) entirely. Because this argument would lead to such an
absurd result, it cannot be upheld. It is well-established that: "[a}payment by
‘the owner to the general contractor after the owner has teceived notice of

" the lien is made at the owner's peril, as it will not effect the amount
recoverable by the party with the mechanics’ lien, S.C. Code Ann. § 29-5-50
(1991)." Maddux Supply Co. v. Safhi, Inc., 316 S.C. 404,412,450 S.E.2d
'101, 106 (Ct.App. 1994). The Chappelear's argument that the payments to
the other subcontractors are not subject to this rule is not supported by a

' reasonable reading of the statute or by the facts of this case. Ms.

- Chappelear made it clear that the papments to the subcontracts were in
fact treated as payments to Premier.” (emphasis added) (See Order pg. 8)

7
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Once again we refer to the Court’s Order which stated,

[i]n construing a statute, the court looks to the language as a whole
in light of its manifest purpose. State v. Dawkins, 352 S.c. 162, 166, 573
S.E.2d 783, 785 (2002). A statute as a whole must receive a practical,
reasonable, and fair interpretation consonant with the purpose, design, and
policy of the lawmakers. Wieters v. Bon-Secours-St. Francis Xavier Hasp.,
Inc., 378 S.c.160, 170, 662 S.E.2d 430, 436 (Ct.App.2008). Courts will
reject a statutory interpretation which would lead to a result so plainly
absurd that it could not have been intended by the legislature or would .
defeat the plain legislative intention. N. Y Times Co. v. Spartanburg County
" Sch. Dist. No.7,374 S.C. 307, 312, 649 S.E.2d 28, 30 (2007); Kiriakides v.
United Artists Comme'ns, -Inc., 312S.c. 271, 275, 440 S.E.2d 364, 366
(1994). A Court should not consider a pamcular clause of the whole statute
as being construed in isolation, but should read it in conjunction with the
purpose of the whole statute and the policy of the law. Houston v. Deloach
& Deloach, 378 S.C. 543,551,663 S.E. 2d 85, 89 (Ct. App 2008). (See
Order pg 5).

If the Chappelear’s position was accepted the protection given to subcontractors and
suppliers would be completely unden'ni.ned and many of the provisions of the Mechanics’ Lien
laws would have no use. Action Concrete followed the statutory guidelines and provided Notice
to the Owner. Déspite said Notice the Chappelear’s continued to make payments under the
Contract with Premier and therefore opened themselves up to the prospect of paying twice. The
Owners were given fhe opportﬁnity to protect themselves and cannot now shift their failure to do
so onto a subcontractor that followed all of the statt;tory requirements of the lien laV'»;s.

CONCLUSION

For the reasons stated above and the arguments made by Counsel for Action Concrete at
the prior hearings and within the prior memorandums, Action Concrete Contractors, Inc.

respectfully requests that this Court deny Elvira and Craig Chappelear’s Motion to Alter or
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Amend the Judgment and refer the case to the special referee to address the amount of attorneys

fees recoverable by Action Concrete.

- Respectfully: submitted this /yé day of November 2011.

;Qﬂ/ %/)

Johnl Crawford, Jr. (SC Bar#
F. Led Prickett III (SC Bar# 76178)
. "KeNisoN, DUDLEY & CRAWFORD, LLC
" 704 E. McBee Avenue
Greenville, South Carolina 29601
. PH:  (864)242-4899
- FAX: (864)242-4844
- Attorneys for Plaintiff, Action Concrete
Contractors, Inc.-
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Certificate of Counsel.
The undersigned hereby certifies that the Record on Appeal contains all material

proposed to be included by any of the parties and not any other material.

CUATe
November 8, 2012 : '

FrankTi H. Turner I1I (S.C. Bar #: 16583)
Joshua A. Bennett (S.C. Bar #: 100023)
Rogers Townsend & Thomas, PC
- Post Office Box 100200
Columbia, South Carolina 29202
Phone: (803) 771-7900
Fax: (803) 343-7017
" Email: trey.turner@rtt-law.com
- joshua.bennett@rtt-law.com
« Attorneys for Appellants, Elvira Chappelear and
Craig Chappelear '
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