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STATEMENT OF THE ISSUE(S) ON APPEAL

';.D'ivd,rjthe',A_c'lmi__ni,stir_%:ltivévLé'w Court corr‘cctl_y.“ dismiss Ap_péliant Plckens County’s -

 challenge to @ DHEC permitting decision -as untimely and. for failure to. éxhaust - .

* . administrative remedies? - -



L STATEMENTOF THE CASE
ThlS matter is before the Court on appeal from an Order of ‘the South - Carohna _'
‘Adm1mstrat1ve Law Court (“ALC”) dismissing Appellant s challenge. to the decrs1on of South

Department of Health 'and Environmental Control (“the Dep’artment” or “DHEC”™), thCh granted o

o a modi-flcation -to the Class 2 Landﬁll Permlt LF2-00003 (the “Permit”) issued to Respondent MRR '

} "P1ckens 'LLC (“MRR”) in 2008 On August 10, 2015 the Department staff 1ssued a mmor_, )

C mod1ﬁcat1on to the Perm1t (“Mmor Perrmt Mod1ﬁcat1on”) Appellant filed w1th the DHEC Board .
:1ts Request for F1nal Rev1ew (“RF R”) of the DHEC staff Mlnor Perrmt Mod1ﬁcat1on dec1s10n on- |

‘March 23 2016 On Apl'll 16, 2016 DHEC staff submrtted 1ts 1n1t1al staff response to RFR w1th .

.“the DHEC Board settlng forth 1ts pos1t10n that the request was untunely The DHEC Board demed o

o _the RFR by letter dated Aprll 21, 2,016, maklng the Mmor Perm_lt Mod1ﬁeat1on dec_1sron the “fin‘al

o ,agendy dec'ision”' ’

On May 19, 2016 Appellant Prckens County (“Appellant”) ma1led 1ts Request for a’

Contested Case Heanng to the ALC On July 28, 2016 DHEC filed a Motion to Dlsmlss On July :
.. 29 2016, MRR also ﬁled a Mot1on to Drsmlss Appellant filed memoranda in oppos1t10n of eachl .
‘motion. DHEC also ﬁled a reply to. Appellant s memorandum in oppos1t10n to 1ts mot1on On
| December 2, 2016, a motion hearmg was held at the ALC in Columbra South Carolma After :
consideration of the arguments and ﬁlings- of all parties the ALC issued an Order gr'an'ting MRR .

' and DHEC’s motions to dlsmlss on the grounds that Appellant fa1led to tlmely fulfil procedural
| ‘requlrements for brrngmg a contested DHEC case before the ALC On January 11, 2017

“Appellant filed a notice of appeal in this Court.



‘I ARGUMENT
_As3yvill be explained more fully'herein, Appellant'presents no basis for relief upon w_hich -

this Courtshould_ reverse the ALC’s order of dismissal. o

SUMMARY OF ARGUMENT

_ Appellant asserts this case involves three (3) questions: (1) whether the modiﬁcatio’n to .- N

MRR’s s permlt was “minor” or major” under DHEC’s regulatlons (2) whether the challenges to’ s

. the Minor’ Perm1t Modlﬁcatlon brought by Pickens County and nelghborrng property owners are. o

adm1mstrat1vely barred based on timeliness; and (3) whether the Minor Perrnlt Modlﬁcatron 1s:' -

‘justi'ﬁable :u'.nder.DHEC’s .land»ﬁll regulations' However 'be'cause the question of tirneliness is a-..’ :

threshold Jurlsdlctlonal questron and because the ALC Order answered th1s questlon afﬁrmatrvely, | } -

whether Appellant was t1mely is the only issue, whrch may properly be presented to th1s Court

Whether [Appellant] ha’s met the statutory and procedural réquirements for _ '
ﬁllng a case before the ALC contestmg a DHEC perm1t dec151on‘7 '

' (Adrmmstrat1ve Law Court Final Order and Dec151on at p 2 (Dec 12 2016))

Appellant fa11ed to t1rne1y ﬁle a RFR of the’ DHEC staff demsron pursuant to S.C. Code

Ann. § 44 l 60(E) Appellant recelved various forms of notlce overa penod of months. However, :

Appellant ‘waited months before ﬁlmg a RFR necessanly barrmg 1tself from appeal Though. :

: | Appellant erroneously contends it was never given not1ce as requlred by regulatlon the record
unequlvocally shows the otherwrse Therefore thls appeal must be d1srmssed

In part Appellant argues it d1d not act because DHEC 1mproperly classrﬁed the matter asl
a “minor” :perrmt modification, which exempted DHEC from pubhc notice and comment”

requirements applicable for “major” modifications. However, the matter before the ALC, which.

)



is the subject of the order on appeal, is MRR and DHEC’s motions. to dismiss on procedural

grounds. 'Wheth‘er 'DHEC improp_erly classiﬁed the modification or _yyhether it should have granted |

the modiﬁcation, is a matter that could only be decided by the ALC ina he:aring-on the merits and N

s not.properl'y‘before this court.
Appellant also argued in part that DHEC’s fallure to comply with regulatory not1ce |

. requlrements caused it to file its RFR. months late However th13 argument is foreclosed because,:

e 3 Appellant received actual not1ce on multlple occaswns yet failed to take tlmely act1on as requlred: o

o by statute In fact 1f th1s court Were to cons1der the latest poss1b1e date of notice,- Appellant' ' )
. .request remams untlmely and thls appeal is barred | |
| | STATEMENT OF FACTS
©A. Class 2 Solid Waste Permit LF2-00003.

| On November 3, 2008 DHEC issued the Perm1t to MRR to construct and operate a Class -
2 Landﬁll on property located at 2180 Greenv111e H1ghway, L1berty, South Carolma P1ckens
County (the “Highway 93’ Landﬁll”) “Prior to 1ssu1ng the Permit, DHEC pubhcly not1ced the

f agency de0131on and sent written not1ce to nelghborlng landowners and the Appellant. On.March a

30 2015; Respondent apphed fora modlﬁcatlon to the Permit for the optlon to install a liner and" -

"assoc1ated leachate collection system. (MRR S Motlon to Dlsmlss and Supporting Memorandum -

L Exh-lblt A;H1ghway 93 Landfill A_ppheatron for Minor Permit Modlﬁcatlon (March 3_0, 20_ 15)).

On August 10, 2015, DHEC staff issued a Minor Permit Modification, allowing MRR the option” -

to install a liner and associated leachate cdllectlon- system in the Highway 93 Landfill (the “Minor.

! ’Asvexplained in_'more detail herein, this argument is also foreclosed because Appellant never
requested to be designated an “affected party” when MRR received its Permit in 2008.
4



- Permit Modification Decision”). (MRR’s Motion to Dismiss and Supporting Memorandum,

_EXhibit B, l\./Iinor Permit Modiﬁcation (August 10, 2015)). |

Prior to”issuing the Minor Permit l\/lodiﬁ'cation Decision, DHEC did not publi:Cly notice - -

“or provide a comment period on its decision because DHEC determined the requested
vmodiﬁcation qualiﬁedjas ‘fh;inéf"’; _public- _notice and comment are only required for “major”.
B modiﬁcations per S. C'".('-Zode Reg 61-107. 19, Part I, B. 48a (MRR’s Motion’ t'o'.l;)ism'iss and:.
- ) Supportmg Memorandum Exh1b1t C; In1t1a1 Staff Response to Request for Rev1ew p 1 (Apr11-'l
| 16, 2015)) DHEC ma11ed the M1nor Perm1t Mod1ﬂcat10n Decision to MRR as the appllcant onvi |

. August 10, .2015. Id DHEC staff did not. mall the Mmor Permrt Modlﬁcatron Dec1s1on to . |

- Appellant on August lO 2015 Id Prror to DHEC’s issuance of the Mmor Perm1t Mod1f1cat1on .

S | ‘Appellant had not requested in wr1t1ng via cert1ﬁed ma1l electromc mall or by any other method "

to be notrﬁed by DHEC of any dec1s1ons relating to the Permit. Id at pp 1 2
| B Plckens County's Knowledge of the Mmor Permlt Modlficatlon Decnsron

Appellant had actual knowledge of the Minor Permit Mod1ﬁcat1on as early as December’
of 2015 and recelved a. copy of the same decrs1on inJ anuary of 2016 as follows

e In December of 2015, Appellant ﬁled a Freedom of Triformation Act' ‘
‘ request with DHEC for MRR’s permit file.and requested a meeting
to discuss the Permit. (MRR’s Motion to Dismiss and Supporting
. Memorandum, Exhibit D; Afﬁdav1t of Gerald Wilson, C/A No: 2016-
CP-39-100 (Feb. 17,2016)); -

¢ On December 15; 2015 DHEC 'staff met with Pickens County -
- representatives and dlscussed the August 10, 2015, Minor Permit
‘Modification Decision. (Id. at § 6; See also MRR’s Motion to Dismiss
- and Supporting Memorandum, Exhibit C, Attachment 4 Afﬁdav1t of
" Joan F, Litton (April 15, 2016)); .
e On January 11, 2016, DHEC sent Plckens County a copy of the Minor
Permit Modification Decision via electronic mail delivered to Gerald'
Wilson. (MRR’s Motion to Dlsmrss and Supporting Memorandum

5



_Exh1b1t E; Electronic Mail from T. Eleazer of DHEC to G. Wilson of
Pickens County (Jan. 11, 2016));

e On January 11, 2016, Pickens County issued a Land Use Approval .
Termination ‘Letter to MRR confirming its knowledge of the Minor
Permit Modification Decision. (MRR’s Motion to. Dismiss and
Supporting Memorandum, Exhibit F; Letter from Plckens County to

- MRR (January 11, 2016)) S

.o On February 17 2016, Gerald ‘Wilson, an employee of Pickens County o
.- "signed an affidavit that he was aware of the Minor Permit Modification
. Decision. (MRR’s Motion to ‘Dismiss and Supporting Memorandum,
" Exhibit D; Affidavit of G, Wilson on behalf of Plckens County, C/A
.No 2016- -CP-39-100 (Feb 17, 2016)) and :

- o On February 18, 2016, Appellant attached a copy of the August 10,
- 2015, Minor Permit Modification Decision as Exhibit 12 to its pleading -
in C/A No: 2016-CP-39-100. (MRR’s Motion to- Dismiss and .
- “Supporting Memorandum, Exhijbit G; Pickens County's Response to-
- MRR’s Motion for an Emergency Prehmmary Injunction; See No: 12
- on list of Exh1b1ts (F eb. 18, 2016) (actual exhlblts excluded) '

, 'Therefore ' Appellant had actual andv construct-1ve notice and knowledge of the Minor Permit

"Modlﬁcatlon De0151on mcludmg December 15, 2015 January 11, 2016 February 17 2016 and:_ _' 2

at the latest on February 18 2016 (the date it used the Mmor Penmt Modlﬁcatlon De0151on as anri' -
-_ Exh1b1t ina related State court proceedmg)

STANDARD OF REVIEW

“Under the Admmlstratlve Procedures Act the ALC pre31des as the fact-finder i in contested-

'caSes Whlte V. S C Dep t ofHealth & Envtl Control 392°8.C. 247,252,708 S.E. 2d 812 814 -

: (Ct App. 2011); see also Jonesv S.C. Dep t. of Health&Envtl Control 384 S.C. 295, 303, 682 i

S.E.2d 282, 287 (Ct. App. 2009) (“In a contested permitting case, the ALC presides as the fact
finder.”). ‘fET]his [clourt’s [review] is limited to determining whether the findings were supported .

by substantial evidence.or were controlled by an error of law.” White; 392 S.C. at 252, 708 S.E.2d



_ | at 814 (first and third alterations in otiginal) (internal quotation marks omitted);. “In _deter_mining .
 whether the ALC’s 'declsion was supported» by substantial .evidence, this [c]ourt ne_ed only ﬁnd, .
: : lool.(-ing-at the entire record onappeal, evldence from whichA reasonable minds could.reach the same

'~ conclusion that the AL[C] reached.” lc_l (internal-quo_tation marks omitted). “The mere posslbility |

“of drawing two incons,istent' conclusiOns from the evidence does' not prevent a ﬁnding from being. - -

- supported by substant1a1 ev1dence » Id (mtemal quotatlon marks om1tted)

- A The ALC correctly dlsmlssed Appellant’s challenge to the DHEC permlttmg dec1s1on as.
untlmely and for fallure to exhaust admmlstratlve remedles ' _

S C. Code Ann § 44-1-60 (Supp 2015) prov1des the excluswe procedure for. brmgmg a:,

»_contested case regardmg permlttmg or. l1cens1ng act1ons taken by DHEC S C Coastal.

- :Conservat1on League vs. S. c Dep t of Health & Envtl. Control 390 s.C. 418 423 702 SE. 2d' o

: .-246 251 (Nov 15, 2010) A O Smlth Corp \'A S C Dep tof Health &, Envtl Control Docket No

16 ALJ-07 0082 CC 2016WL2771749 (May5 2016) S. C CodeAnn §44 1- 60(A) ADHEC o

- staff dec151on. on a perm1t becomes the “ﬁnal agency dec1s1on ﬁfteen (15) calendar days after 1t .

3 j‘has been ma11ed to the perrmt applrcant and other affected persons who have properly requested-{ . .

A' not1ﬁcat1on unless an RFR is ﬁled w1th the DHEC Board within that tune frame. S.C. Code Ann '
- § 44-1-60(E)(1).-(2_).> I_f an _RFR is ﬁled, the‘DHEC Board has three (3) choices: '(1) decline'i_n' '

| wr_iting to 'rev‘iew'the- staff decision; »(2)' do nothing and let the siXty (60) day time frarne to. hold a

‘review conference lapse or (3) hold a conference and/or issue 1ts own dec131on in the matter S. C o

Code Ann. § 44-1 60(F) Where the DHEC Board declines in wr1t1ng to conduct a ﬁnal review |
-conference, the applicant or other affected person has thirty (30) calendar days from;rece1pt of the -
~ DHEC Board denial to file a contested case with the ALC. S.C. Code Ann § 44-1-60(G)(1). “The

exclusive process established by Section 44-1 -60 is the statutory equivalent of the judicial doctrine

7



of exhaustion of administrative remedies....Under the statute, unless the steps preseribed are

followed, begi‘nning‘ with the ini_tial decision of the Department, a party may not bnng a contested

_ case before [the ALC].i’ AOSmlth Corp., 2016 WL 277 1-749, at *2;.@ Ward v. S:tate; 343 SC :
14, 18-19, 538 S.E.2d 245,247 (2000) (“The general rule is that while there are se'veralexceptions
" that may be apphed to the Jud1c1ally—1mposed exhaustion requlrement those that apply to- a. :
: 'statutory requlrement are few. ”) | - - |

Appellant argues 1t should have been notlfled by DHEC staff of the Mmor Perm1t:

Modlﬁcatlon De01smn at the time it was made on August 10 2015 e1ther by Optlon (l) mallmg' - |

the decision directly. to the Appellant and/or Optlon 2) by pubhcly noticmg the decrs1on through'.

publlcatlon ina newspaper of general cuculatlon

i DHEC was not requlred to mall the Mlnor Permit Modiﬁcatlon Declswn to Appellant" '
because Appellant was not an “affected person” who requested such notlce " '

Option ( l) is notlce by d1rect mailmg of the staff de01s1on to Appellant Section 44-1- 60(E) :

' "requires a party such as Appellant to notify DHEC in wr1t1ng by certiﬁed U.S. or electromc ma11

" that it is an affected person " and w15hes to be notlﬁed of any subsequent de0151ons relatmg to a

o perm1t Appellant was prov1ded notice through direct mailmg and pubhc notlce of MRR’s Permrt :

B 1ssued in 2008 Appellant never requested in writing or otherw1se that DHEC notlfy it of any ‘
- decisions relating to the.Permit. (MRR’s Motion to Dismiss and Supporting Memorandum, Exhibit
'C, Attachment-4;-Af,ﬁdayit of Joan Litton; Para. 4 (April 15 20.l 6)); Appellants Were aware - '.
since 2008 - that MRR mtended to operate a Class 2 Landfill i in Pickens County In fact as stated' |
in Appellant’s Prehearing Statement at the ALC, Appellant and MRR executed a Development
Agreement in 2008 to allow MRR to use the property for that purpose. :@ Petitioner’s Preheari_ng |

Statement, at § 5 (July 5, 2016)). -Howev'er, between 2008 and August 10, 2015, Appel_lant ney_er
g . _



requested DHEC net_ify it as an “affected person” for purposes of future staff decisions on the ,
| - Permit. Appellant‘does. not ailege it made such a request in its filings to the ALC Therefore :
: DHEC was not requlred to not1fy Appellant by mailing of the Minor Permlt Modrﬁcatron Dec151on

The ALC addressed th1s exact issue in a similar case where a party did not request DHEC '

' ‘prov1de not1ce of subsequent decrsrons on a prevrously issued permrt. Hubbarduv.‘S.C. Dep t‘of |

| , .Health & Envtl Control Docket No.: 07-ALJ-07 0594- CC 2008 WL 2300351 (May 2 2008) In ‘. .
- ,-Ma_r_d_ the Court held where notlce was not requested of future staff decisions- after an 1mt1a1.‘ ;
' 11cense or pennl_t was issued, DHEC was not requlred_ to give subsequent_netlcespf _ren’ewals lo_r ‘
. otherwise treat them as an “affected party.”. Hubbard, 2008 WL 2300351, at *6-7. The Court " -
further- held aparty cannot claim ignorance to avoid the requirement it notlfy DHEC of -rts “‘affected; o
:'part&” status to trigger fut'ure notiﬁcations 'of'permnting decisions: | o o
Petitioners argue they were unaware that, pursuant to. § 44- 1 -60(E), they _ -
had to notify the Department by certified mail, return receipt requested )
that they were affected persons concernrng the Department s decision. This -

argument lacks credibility; all crtlzens m this state are presumed to know :
the law

" Id. at *6; giting Morgan v. S.C. Budget and Conirol Bd,, Op. No. 4356 (S.C. Ct. App. filed Mar. ~

- 13,2008) (Shearhouse Adv. Sh. No: 12 at 56, 62), (‘.‘[C]itizehs are .presumed to knew‘.the law and -
_are charged with exereising reasonable care to prpteet [the_ir] interest'[s_],.”) |

| “A party who has'exhaUSted all _adntinistrative remedie's available within the"-agency- and = -’

who is aggri'eved_by a final decision in a ’conte'sted case is entitled to judicial reVieW.'%-’ S.C. Code =

© Ann. § 1-2-3-'380(A). :The'exclusive process e.stablished by S.C. Code Ann. § 44'-1_‘-'60"is the

2 Certified mail is no Alonger required for notification of requests for decisions. However,
notification still must be in writing and by electronic, U.S. or Certified Mail. S.C. Code Ann. § 44-
1-60 (E)(D).
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statutory'eciulvalent of the j'udicial doctrine of exhaustion of 'adminiStratiye remedies' S e Ward,'

B 343 S C at 18 19 The South Carollna Supreme Court has held dlsm1ssal of a case is proper where‘

- there isa requlrement to ﬁrst exhaust admlmstratrve remedles asa matter of law See Umsys Corp o

Ve S. C Budget&Controle 346 S.C. 158 176-717, 5518. E2d 263 273 (2001)(01tat1on omltted) s

‘ :In th1s case because Appellant farled to t1mely exhaust 1ts admlmstratlve remedles through a - o |

_ _.t1mely RFR the ALC properly decllned to hear its appeal See Hubbard at *8 (holdmg “[t]he::-

: doctr1ne of exhaustlon of admmlstratlve remed1es generally requlres a person seeklng rellef from:. o

: the actlon of an adm1n1strat1ve agency to pursue all avallable admlmstratwe remed1es before :

L seekmg such rel1ef from the courts ki tc1tmg Hyde V. S C Dep t of Mental Health 314 S.C. 207 :

R ,".'208 442 S E2d 582 583 (1994))

Even if the ALC found Appellant ‘was. an. “affected person” requl g notlce,f' C :f
o Appellant falled to file 1ts RFR w1thm fifteen (15) davs of DHEC's mallmg of notlce o

- fo Appellant.

B “The semmal case on not1ce and t1mehness of DHEC RFRs is S C Coastal Conservat1on_: L

_League Vs S C Dep tof Health & Envtl Control 390 S C. 418 (2010) where the South Carolma o

o Supreme Court 1nterpreted the requlrements set forth in S C. Codc Ann §44 1- 60(E) In S C

o Coastal Conservatlon League the appellants argued the ﬁfteen (1 5) day t1me framc to ﬁle an- RFR: .

. with the DHEC Board does not run untll the “affected person recelves notlce of the DHEC staff o
. dec1s1on on.a permlt not when not1ce of the staff dec1s1on is' malled to the appllcant as held by '
. -the lower courts in that case. The South Carollna Supreme Court dlsagreed and: held the ﬁfteen‘, o

X (15) day tlme ﬁame begms to run on the day the not1ce is mailed to an “affected party who

: -requested to be .not1ﬁed.of the staff dec1slon. Id. at p. 252 (holding thatin slt'u_atwns whe_n_ DHEC' - - :
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_ fails to simultaneously notify the applicant, permittee, licensee, and affected persors, the latest

date of mailing controls when the fifteen-day period beginsto run).

Here, Appellant does not quahfy as an “affected party, ent1tled to mallmg and notrce of _

_the DHEC staff Minor Permit Modlﬁcatlon Decision. However, in the alternative. and without

'walvmg any arguments even, 1f the ALC ruled Appellant was an “affected party or otherw15e

should have recelved not1ce Appellant failed to meet the ﬁfteen (15) day deadllne for filing 1ts'

: :ARFR to the DHEC Board Usmg the time ﬁame of ﬁfteen (15) days after the later of malhng to

' the apphcant and “affected party” set forth in the S C Coastal Conservatlon League de01s1on -

- DHEC staff malled a copy of the Mlnor Permit Mod1flcatlon to MRR as app11cant on August 10 _

'emalled a copy of the M1nor 'Perm1t Modification to Appellant on January ll 2016 (MRR s', )

o 2015 (MRR’s Mot1on to D1sm1ss and Supportmg Memorandum Exh1b1t C©). DHEC staff later -

Motlon to D1smlss and Supportlng Memorandum Exhibit E) Appellant d1d not ﬁle 1ts RFR until ‘

: -seventy-two (72) days after DHEC prov1ded it with a’ written copy of the Mmor Permit ~

"Modlﬁcatlon (See generally Petltloner S Request for Fmal Revrew Conference to the DHEC

~ Board (Mar 23, 2016)) Therefore no matter what date the Court apphes Appellant exceeded the_ : "

' frfteen _(15) day filing p‘erlod after malllng and thus failed to exhaust 1ts ad_rmmstra_tlve remedies.’

?In fact, -Appellant had actual and constructive notice of the Minor Permit Modification Decision

on December 15, 2016. Id. ‘Appellant waited ninety-nine (99) days after it met DHEC and

discussed the modification, seventy-two (72) days after it received a copy of and notlfied MRR of
its knowledge of the modification, thirty-two (32) days after it sighed an affidavit in. Court of
‘Common Pleas attesting under oath to its knowledge of the contents of the Minor Permit
Modification Decision, and thirty-three (33) days after it used a copy of the Minor Permit
Modification Decision as an exhibit in a civil proceeding in South Carolina. (MRR’s Motion to

Dismiss and Supporting Memorandum, Exhibit G; Pickens County's Response to MRR’s Motion

for an Emergency Preliminary Injunction; See No. 12 on list of Exhibits (Feb. 18, 2016))
11
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Appellant cannot request the ALC hear its review because the Court lacked appellate

| jurisd_lctlon- over the appeal. See Gr_and-B_ee_s Dev., L_LC V. SC Dep_lt:of ‘Health &Envtl Control,

2012 WL 10841840, at *1 (Ct. App. 2012)); citing Great Games, Inc. v. S.C. Dep’t. of Revenue,

339 S.C. 79, 82,529 'S.E.2d'6 71n. 5 (2000); Allison v.W.L. Gore & As'socs.- 3948.C. 185, ‘1’88;

v.89 714 S E 2d 547 -549-30 (2011) (noting it is a general rule “that an appellate body may not ”

; extend the time to appeal”) Whlle subj ect matter Jurlsd1ct10n may not be the issue here appellate Y
:_]urlsdlctlon is and the ALC correctly held that 1t d1d not have appellate Junsd1ct1on over the ' -

: Appellant’s request where it falled to tlmely file its RFR w1th the DHEC Board Th13 proposmon :

. l.has been clanﬁed by the South Carollna Supreme Court — holdmg that timely exhaustlon of L o

. .a_dmlmstratlve-remedles is J.urlsd1ct1onal inthe appellate settmg - -and no c_ourt can find _]U.I’lSdlC'[lon .

” _ by enlargmg the:tirne. for appeal. '-S_e;el_ Allis‘on V. WLL.Go‘re &VA's_s‘oc's.,- 394 S.C. 185, l88—,89,‘ 714‘I
. SE2d 547, 549-50 (2-0'1 l)(the: failure‘ ofa pa'rty-to COmply-yyith the-procedural r‘equirernente for
- . perfectmg an appeal- may depr1ve the court of appéll’até’f jurisdiction over the- .case.. the- o
| ) Comm1ss1on lacks the authorlty to extend the fourteen days perm1tted for the” ﬁhng of an appeal

- from the dec131on of a smgle comm1ss1oner Th15 holdmg is consistent -W1th the. general rule that.

'a_n app:ellate -body may. nOt— extend the time to appeal. Cit_ing G‘reathar_nes, Inc.v. S.C. Dep'—t of ~

 Revenue, 339 8.C. 79, 83, 529 S.E2d 6, 8 (2000)Rulé 263(b), SCACR; S.C. Code Ann. § 1-23-

. 380(A)(1) (Supp.2010); S.C. _Coastal Conservation 'League. v. 8.C. Dep't of-Health and Envtl.

' Control 380 S.C. 349, 669 S.E. 2d 899 (Ct. App 2008) overruled on other grounds 390 S.C. 418,

'1702 S. E 2d 246 (2010), Sadlsco of Greenv1lle Ine. v. Greenvﬂle County Bd of Zomng Appeals

340 s._c. 57,530 S.E.2d 383 (2000)).

12



iii. DHEC was Not Required to Public Notice the Minor Permit Modification. - Even if it
was, Appellant had Actual and Constructive Notice of the Decision in December of .
N72015 and failed to File its RFR Within Fifteen (15) Days of Mailing and Receipt of f
o Notlce Therefore, the Mmor versus Malor Legal Determmatlon is Moot . '

' 'V-Opt1on- (2) prov1des for not1ce by public not1ce and a comment -penod. - Appel-lant 'att"empts K

. 101rcumvent and confuse its timeliness deﬁc1en01es by argumg the M1nor Pernut Mod1ﬁcat1on:» -

: -should have been deemed a’ major mod1ﬁcat1on by DHEC thus requ1r1ng pubhc notlce and_. B o

- comment perrod under S C. Code Ann. Regs 61 107 19.. Although ‘the ev1dence supports a ﬁndlng. -

o o that MRR S mod1ﬁcat10n request was approprlately deemed mmor the ALC properly declmed to: |

T address th1s 1ssue when grantmg MRR’s Motlon to D1smlss S1mply, Appellant was emalled a .

- : copy of the Mmor Perrmt Mod1ﬁcat1on De01s1on on January 11 2016 Appellant recelved actual o

‘v.l';and constructwe notice of the Mmor Perm1t Modlﬁcatlon De0151on on December 15 2015 andv'v o

‘ Appellant fa11ed to ﬁle a RF R of the dec1s1on w1th1n the ﬁfteen (15) day deadlme requlred by S C i; |

Code Ann § 44 56- 60(E) Durmg the hearmg on Respondents Mot1ons to Dlsmlss the Court' o

. ‘IGP?at‘?dl.y asked Appellant to explam why it had not eomphed w1th the statute »and ﬁled the;-RFRj e

e :wlthin'lS day_s_of receiving notice: - -

- THE COURT: "Mr. Poliakoff, in December county officials met with
- DHEC officials. At that point, they learned about the modification that was
_ -~ they learnéd about - they got “actual notlﬁcatlon that yes, there is a
modlﬁcatlon There was a permit 1ssued Why d1dn t the County file the1r

' .Request for Rev1ew at that p01nt‘7 : : .

' '(Transcnpt of Proceedlng, 60:3- 10 Dec 2, 2016)

4 DHEC test1ﬁed that the opt1on to install a liner and associated leachate system were the only

modifications, that those modifications were more protective of the environment, and thus

qualified as minor modifications. (MRR’s Reply in Opposition to Petitioner’s Response in

Opposition to Motion to Dismiss, Exhibit F, K. Coleman Dep. 70,1.9 —82, 1. 6). - '
13



'THE COURT But, Mr. Pollakoff ‘we can’t get to that issue until we get_ |
_beyond did the - : .

1d. at 64:13-14).

o THE COURT: Yes but what your argument is, is that we have gota maj or
modlﬁcatron astoa minor modrﬁcatron that was. approved by DHEC

L ko %

- THE COURT:. But, before we get to that proof we’ve got to get beyond
_ these Motions for Dismissal which is why d1dn t Pickens County file thelr _
request for review earher than. . .

' MR. POL_IAKOFF: It,was 'already a done deal atthat- time. The permit was
already issued four months. The final agency decision was already issued
,for four months They assumed it was a done deal It was a done deal. .

(I_ at 64 24-65: 13)

[MR POLIAKOFF | I th1nk they madé a spec1ﬁc request for the cruc1al
document so I would argue at least January 11™ or thereabouts is the date,
there’s probably a few days after that, that they actually received that paper.
The. County was trying to ﬁgure out what to do, Your Honor, with a permit
-that there ‘was already a fmal agency dec131on for four months before they
got word one about 1t : : » :

(_ at 66:1-10) (emphas1s added).

THE COURT Yes but subsequent to that, you d1d file a Request For a |
Rev1ew What changed‘7

“MR POLIAKOFF I became involved. . . : It was a huge Motlon Hearing
that occupled much of February, and once we got into the case better, I
figured out that we should really oppose: this beeause thrs was 111ega11y
obtalned

“(Id. at 76:3-8).

THE COURT And once the County learned of that perm1t when did the
" _County file therr Request for Review w1th the Board" '

~ (Id. at 94:20-22).
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‘ As shown above and w1thm thelTranscri'pt:of Proceeding, Appellant_failed to provide any -

: justiﬁcation for jfalling, to comply with statutory requirements'to tlmely' ﬁle its RFR:'but lnstead

walted more than two (2) months after rece1v1ng acopy of the Mlnor Perm1t Modlﬁcatlon Dec1s1on_ _ -

'_to act. Therefore Appellant failed to exhaust its admlmstratlve remed1es after actual not1ce and' o

. the ALC lacked appellate Jurlsd1ct10n to decrde whether the Mlnor Perm1t Dec1s1on should have o

L been pubhcly not1ced the issueis moot

Equltable tolllng is not: warranted m thls case and 1s not approprlate where;» -
Appellant sat on 1ts rlghts c : : :

Appellant argues due process pubhc 1nterest and urgency Justlfy the drastlc remedy of ) o

. equltable tolhng and an exceptlon to the requ1rement that a party exhaust 1ts - admlmstratrve:iv R

. : remed1es These cla1ms are unsupported by any facts or matters of record and are 1rreleyant 1n this ; o
| case where Appellant had actual not1ce and sat on-1ts nghts Nonetheless in a last-dltch effort to .
. rey1ve 1ts posrt1on Appellant c1tes to portlons of the currently 1ncomplete depos1tlon of K.ent- '
' Coleman former D1rector of DHEC’s D1v1s1on of Mmmg and Sohd Waste Management m a
o ::-separate case to support 1ts plea for equltable rehef (Appellant s Imtlal Br1ef at pp 6 -10. ) Kent» ' | 3
g Coleman S testlmony was not a part of the record on appeal to the ALC and is unproperly used to:

. cloud- the -relevant 1ssues here ‘

- a. This is not a “publlc 1nterest case” of urgency the Mlnor Permlt Modlﬁcatlon does: “ o

“not add coal ashasa new waste stream
Although these facts are not properly before this. Court to the extent thls Court may
-cons1der assertlons relatlng to the metits of the case asserted by Appellant MRR is compelled to -
' | succmctly clanfy ;Appellant’s m1srepresentatron of Mr.* Coleman.s test_lmony k about the ,

~modification:

15



1. The Permit as originally issued in 2008 allowed disposal of coal ash or coal
combustion residuals (CCR) that meet Class 2 testing thresholds.

Q. Would MRR’s 2008 permit allow them to accept coal
combustion tesiduals if they met the threshold and notwrthstandmg
the new law? -

A. Yes. )

(MRR’S Reply to Petitioner’ s Response 1n Opposmon to Motlon to- Dlsmlss Exh1b1t F; K..
Coleman Dep. 70: 9 12, Mar 8, 2016)

2. The Minor Permlt ‘Modification for the option to install a liner was deemed
“minor” because it was not a change to the waste stream and because it was
more protective of the environment.

Q Okay So let’s talk about the modification itself, It appears -- 1t
states this is an issuance of 'a modified Class Two landfill permit.
- Was this.a minor or a major modification? . : :
A. We issued this modrﬁcatron as.a minor modlﬁcatlon
Q. Okay. Can you tell me why‘7 o
A. Yes. I can. I’ve had to recall those conversatlons a few tlmes
lately. But the -- ‘basically, we looked at it, and since there were no
new waste streams involved, and it was an optional upgrade.so to .
speak -- it was only basically, you know, making the facility more
 environmentally protective than we had already issued. We felt like
it was -~ you know, we felt like we could do it as a minor because .
any; you know, any 1mpact would just be posmve if they decidedto - -
install the liner. And since we didn’t approve any new- Waste streams
or increase in volume or anythlng like that, we felt hke an upgrade B
was with a minor modification.

(1. at 77:17-78:11).

3. A liner like the one at issue is more protectlve of the envu'onment and the
public. - ‘ : :

‘Q. And in your opinion, if a permittee, came to DHEC and asked to
install a liner that is not required in the regulatlons -

A.Uh-huh, N

Q. -- would there be any reason for DHEC to deny that request?
MR. POLIAKOFF: Objection, forni. Leading.

A. I--Ican’t think of a reason why we would deny a liner request,
if it were not requlred

16



Q. And I guess what I'm askmg, is there any negat1ve impacts to the
presence of a liner in a solid waste landfill, to your knowledge? .
A. Not for the. department or the env1ronment No.

1d. at 7'4:-1.3-75":1).
4. The Minor Permlt Modification did not change the waste stream allowed at.
“the nghway 93 Landfill A : .

Q. Does the mod1ﬁcat10n alter the waste stream that MRR P1ckens
would be allowed to take under its *08 permit.
' A.No. I mean, the regs ‘were the same under both permits.

Q. Okay So smce no new waste streams were added
~ A.Uh-huh. :
- Q. - the liner itself does not automat1ca11y mod1fy the perm1t to -
o allowa new Waste stream. Is that correct‘7 o . T
' A, Correct :

(Id at76 8- 12, 78: I5. 18)

5 "The Mmor Permlt Modlficatlon is not the final agency dec1s1on which
‘determines- whether MRR is allowed take coal ash or coal combustlon .

. res1duals at the nghway 93 Landfill
3 .Q So for MRR P1ckens to take coal combustlon in res1duals -
A.Uh-huh.. - S
- Q.- atits P1ckens ‘County Class Two landﬁll there is st111 a regulatory .
o ‘process that is not complete at thls t1me Is that true? o
A Yes e : = :
(Id. at 81:25-82:6).

As stated above, the Minor Permit Modi'ﬁéation does riot'includ'e"the addition of -any waste' B
stream — mcludmg coal ash or coal combust1on re51duals (CCR) —to the Perm1t It is s1mply an
opt1on to 1nstall a l1ner —and therefore accordmg to DHEC 1t does not pose any pub11c health or

' env1ronmenta1 concerns (_ at 74: 2 -22). In fact the optlon to 1nsta11 a 11ner does not substantlally-‘

change the Permit — a permit whlch P1ckens County did not appeal or request to DHEC in wr1t1ng

to be notified of decisions relating thereto (and thus be treated as an “affected person”). Therefore,
17



there is no public interest or due process right denied if the Minor Permit Modification remains —

rat-her a landfill that is more protective of public health and the environment exists. .

Second,- -the StormMH ex- _rel.v_Mcswaln case cited by Appellant is notl applicable here._.

| Appellant states that-McSwain holds there is a broadly applied “public interest.” e)rcep'tion :to'_

A :' admmlstratlve exhaustlon This i is not the holdmg Rather, McSwaln holds there is a very 11m1ted. -
exceptlon The Court found in McSwaln that it can excuse the requ1rement for exhaustlon of .
: ::admlmstratlve remed1es only where such exhaustlon (1) would be ‘a valn or ﬁ.ltlle act” becau'se-. '

of the certamty of an adverse dec1s1on and (2) Where exhaustlon of adm1mstrat1ve remedles would '

have been 1nadequate g1ven the need for an 1mmed1ate ruhng Storm M H X rel McSwam V. o

' Charleston Cty Bd of Trustees 400 S.C. 478, 486—87 735 S.E. 2d 492 497 (2012) In McSwam L

' the School Board had already notlﬁed the pla1nt1ff that it would not allow her to enroll in the schoolv Do

‘ based on her lack of County c1tlzensh1p Id. Therefore the p1a1nt1ff in that case knew the outcome»

- of 1ts 1mt1al appeal to the Board and, therefore 1ntent10nally sk1pped that step Also in McSwaln_,

the school year was qulckly approachlng when the appeal was filed, and the student needed to |
' know if she would be perm1tted to enroll in the school or not as qulckly as p0551b1e. Id.

In thls case, Appellant d1d not skip or bypass the DHEC Board appeal process and go'

' 'stralght to the ALC because the DHEC Board’s ultunate dec151on would be futlle ‘Rather,. '

L Appellant requested review of the DHEC Board, but did so late The mere poss1b1l1ty, or even

11kel1hood of an adverse decision does not render the process futile. Nelman v. Yale University,
270.Conn. 244, 851'A2d 1 165,' 189 Ed. Law Rep. 741 (2004). Appellant also did ot skip 'or )
bypaSs the DHEC Board because it needs immediate relief or will suffer irreversible harm. In fact, -

Appellant _has not alleged irreparable harm without immediat_e relief. Appellant cannot ntake such
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‘an argument given the teStimony from DHEC that the permit decision is not the final agency

de0151on that w111 allow (or disallow) coal ash or CCR into the landﬁll Appellant sat on its rights :

walted too long to contest the Minor Perm1t Modlﬁcation Dec1s1on and now wants an extreme‘ -

remedy to éxcuse its own error.

b Appellant was not prevented from exerclsmg its rights in December 2015 and
January 2016 and thus, cannot mvoke extreme equltable remedles ‘ ’

| “Equltable toll1ng is a doctrine rarely apphed in South Carohna to stop the runmng of o

"_statutes of 11m1tatrons ? Pelzer V. State 662 S E 2d 618, 620 (Ct. App 2008) crting Hooper A\

Ebenezer Semor Sves. and Rehabllltauon Ctr 377 S. C 217 659 S.E. 2d 219 (Ct App 2008) The '

‘,‘doctrine is' “typically avallable only if the clannant was prevented in some extraordmary way from;' o
: exerc1s1ng h1s or her rights ‘o, in other words 1f the relevant facts present sufﬁ01ently rare and_ o

exceptional cncumstances that Would,war_rant application of the doctrine.” E at .620. .,S_ee_.a_l-so.,

' Fabri v. S.C. Dep’t of Health & Envil. Control, Docket No.:-08-ALJ-07-0336-CC, 2009 WL

"332981, * at-3 (Jan. ~l3 2009). The Fabri:‘case is directly applicab’le.' In- that case, the Court heldﬁ '

o ‘_that partres given actual notice when a permit was ﬁrst issued, do not: necessanly have the nght to.

| 'future notrces related to that perm1t Id Here Appellant (and the pubhc) recelved notice of the: |
.~H1ghway 93 Permrt in 2009 but d1d not request in wr1t1ng to be treated as an “affected person or .

“have any other notice of future decisions relating to the Permit — inolnding- the Minor.P'errnit'
Modiﬁcation. o | |

| Even if the Court disagrees and Appellant was required to be provided noti_cee Appel-lant.- |
received ac_tual notice over six (6) months ago but 1t did not timely file its appeal. _'l’herefore,_no
lack of due process applies in this case. A citizen whose claim arises under the Constitution rather

than under a specific statute or regulation, however, must still act to preserve his claim within a
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reasonable time after having received actual or constructive notice of the agency action he seeks

* to challenge. Smothers v. U.S. Fidelity and Guaranty Co., 322 S.C. 207, 470 S.E:2d 858 (Ct. App.

 1996); citing 25 S.C. Code Ann. Regs. 61-72, §102 (Supp. 2000). Every citizen is presumed to .

have knowledge of the law and must exercise reasonable care to protect his interests. Id. Seealso .

B Citizens for Sandy Flat vs. S.C. Dep't of Health & Envtl, Control, Docket N()- : 01'—ALJ-O‘7-000:9—‘.V |
| . CC 2001 WL 1502396 *4 (Oct 12 2001)(“[0]ne cannot complam of a due process violation 1f,,-.
: | [he] has recourse to a constltutlonally administrative procedure but merely dechnes or fails to take
| advantage of 1t ) In other words Appellant cannot novv c1a1rn that it represents “the pubhc at_
_ .:large’? ;in order:t_o repair or resurrect 1_ts fatal.ﬂaw in fa1hng to tlm_ely‘ﬁ.l_e its RFR of the Minor.:

‘v;P:e_rmit: h{lodiﬁcatlon Il),e_c'ision;“ - ! | |
-lsinally,-vvhether ?adnﬁnistrative remedies ,rnust be exhaustedis a'm'att’er wlthin the trial .

_judge’s sound’dlscretion and his deciSion wﬂl not be disturbed' on appeal abs'ent‘an abuse thereof..” -

McSwam cmng Hyde v..S. C Dep tof Mental Health 314S.C. 14 17 n. s, 538 S E. 2d 245, 246_

.5 (2000) Here there is no ev1dence to support such an abuse

c. Equltable Estoppel is not approprlate here
Appellant further tries to av01d the consequences for its fallure to exhaust its admlmstratrve:
- remedies b_y stating DHEC should be equitably estopped from using the timeliniess issue to dismiss = -
* the case _b’ecause it .rnisr:epres_ented the status of the perrnit?_modiﬁcation to Appellant. In all
p‘leadings filed by Appellant at the‘ALC, and e.xhibits th'er,eto,. Appellant never alleged DHEC
‘made rnisrepr_esentations or provided misinformation to Appellant during any méetmgs held'prior'
to the ﬁling of the RFR. Moreover, Appellant provided no '_re_ason for faillng to file the appeal

- (

‘within fifteen (15) days of actual notice. Appellant’s new accusations of misrepresentation and
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‘misinformation as grounds for equitable estoppel not prop'er.ly asserted for consider_ati'on rn this
| prdceeding .and not based on any facts in the record. |
~In Api:ts_In'i:tial Brief, Appellant nowaccuses. DHEC of making false r_epresent_at_ions .to
Appellant as to the availability of administrative'rev'iewf of the Minor Permit Mo’diﬁcation.. :
. Appéjlaﬁt, how_ever; cites no support for this assertion.. Paragraph 6 of the Afhdayrt of :Geral d :
| A.Wils'on states that Appellant met with 'DHEC_- in December of 2015 to discuss the permit
- modlﬁcatlon after makmg a Freedom of Informatron Act request (Petrtloner s Memorandum in-
B Opposrtlon to SCDHEC’s Motlon to Dlsmrss Exh1b1t 8; Afﬁdav1t of Gerald Wllson ﬂ 6) It does:

not state any facts regardlng statements made by DHEC relatlng to Appellant or anyone else’ s

‘.”rrghts to file an- appeal of the- Mmor Permit Modlﬁcatlon Dec151on The only evidence to support e

‘that any such dlscussmns were had was made by Gary Pohakoff Esqulre attorney for Appellanti :
dur1ng oral: argument Mr Pohakoff stated “[e]xcuse me, I m Just handed a note from a county
| ,attomey, Your Honor and I w111 read 1t verbatlm Quote when we met with DHEC in December ;- '
~ they told us‘the notlﬁcatlo'n period was over and the permit was 1ssued.f’ (Transcript of Proceeding, |
.’7_5;:16_-2'2).:. ,:This .statem‘ent is '_the basis of the Appellant’s cl_aim'of a. misrepresentation to warrant -
tolling of the fifteen (15) day period to file its request:t a state'rnent ori & note from o_ne attorney t0
“another, noti an affidavit. .
. -'"l;his argument: 1s unsupported by sworn te:St_tmo'ny_'o‘r other eviden'ce and .is not. proper for‘
' the.court' to rely on to make' a ﬁnding of whether there were any misrepresentatiOns during the
'.December me_eting. HoyVever_, for the sake of argument and wrthOut waiving objectionto use of
”thi.s as “testimony” in this case, MRR re‘sponds that the law on equitable estoppel for tolling

requires much more support than this.
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The party claiming estoppel must show: (1) lack of knowledge and of means of knowledge |

of truth as to facts in question; (2) reliance upon conduct of the party estopped' and (3) preJud1c1al- o |

. 1 .
,change in position. Zab1nsk1 V. Bnght Acres Assocs 346 S C 580 589 553 S. E 2d 110 114

(2001); Brayboy v. Ew1ng, 311 sc 272 273, 428 S.E.2d 731, 732 (Ct App 1993) The South

Carohnai Supreme Court has con51stent_ly upheld a trial court's refusal to grant equltable estoppel

A where the plaintiff had not proved the delay was due to the defendant's chduct. “ln Vines, |_»v;:Sel-f

- ]Memor-ial Hospital], 314 S.C. 305, 443 S.E. 2d 909 [(1994)], which was brought under the Tort

o Clalms Act, the defendant clalmed the Statute of 11m1tat10ns as a bar and the pla1nt1ff argued the

, defendant was equ1tably estopped from assertlng the statute. The pla1nt1ff based her equitable

: estoppel argument on the fact the defendant’s employees assisted her in completmg certaln cla1m o

L forms _She argued that this assistance caused her to beheve she had done all that she needed to

| ~do” Vlnes 314 S.C. at 308, 443 S. E 2d at 911 The trial court rejected th1s argument and granted-:_ _

the defendant's motion for summary Judgment based on the statute of 11m1tat10ns On -appeal - this

R Court afﬁrmed ﬁndmg there was no showing that the pla1nt1ff had delayed ﬁlmg suit in reliance

: . on the defendant hosprtal's conduct » Hooper V. Ebenezer Semor Servs & Rehab Ctr 377 S. C

217 242'. 659 S-E 2d 213 226 (Ct. App 2008) rev’d sub-nom Hooper-v Ebenezer Sr Servs &‘

_'Rehab Ctr., 386 S. C 108, 687 S.E.2d 29 (2009) c1t1ng Black V. Lex1ngton School DlSt No 2 o
327 S.C. 55, 61 488 S. E 2d 327, 330 (1997). - | |

Here, Appellant cannot cla1m it meets the three elements required of the party seeking -
estoppel. Wh_il_e DHEC staff may or may not have made _certain statements in the meeting with
“Appellant relating' to_ the status of the Minor Permit- Modification De_cision, it was Appellant’s duty

to determine the truth and its legal rights and cannot now claim it bilindly relied on DHEC staff to
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make s_uch a deterr_nination. Appellant clearly had the means of knowledge of truth as to the facts‘l
1n lquestlon,- ias_ a municipality with counsel. In fact, when asked by the_loyver court what chan_ged‘»
that ‘made -_Appellant decide to file the RFR With the Board,j it had no ansyver. Rather, -Appellant‘ |
’ stated iin'open court the reason for the delay from December 2016 to late'March 2016 as follows: . .

THE COURT Then there is also and I thmk the County has also-

A.acknowledged that they met with DHEC .in December of 2015 at which

point there was discussion about the perm1t They were later provided a

copy- of the permit. My questlon to you is, when they received those notices,

is what they are contesting now is the issuance of that permit, when they
- received notices that that perm1t had been issued, why what took them so
“long to ﬁle their request for review w1th the DHEC Board.

MR POLIAKOFF As far as county government it was a done deal. It
.~ was already a final agency decision at that point in time. I agree with your
Honor,. it would have been better to have filed. that request sometime in-
January, February or thereabout once they - :

_ THE COURT Well why wasn tthat done" Let s get to the arguments on
" your equ1tab1e tolling: :

MR. POLIAKOFF The County was trying to ﬁgure out what to do.
(Transcrlpt of Proceedlng, 73:1 21)
MRR does not wa1ve 1ts argument that the Minor Perm1t Mod1ﬁcat10n Dec1s1on was not.

o required to be public not_iced or mailed to Appellant or any other partie‘s, because it was properly' -

- . treated as “mlnor” modiﬁcation and because no parties asked to be treated as “affected persons”

" when the Permlt was or1g1nally 1ssued in 2008. Notw1thstand1ng th1s pos1t1on any statements .
made in the December 2015, meetmg between staff of DHEC and Appellant do not trigger the
| drastic' remedy of 'equit’able estoppel in this case. Appellant presented no evidence to the ALC

that: (1) misrepresentations as to the facts and its rights were made by DHEC; (2) it had no means
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: _- .of Aknowl‘edge' to the facts; and 3)it relied on those statement_s t_o-vits.detriment. Therefore, eq_uitable
g . estOppel should not be prOVided here. »

v. The ALC properlv dismissed the case. for fallure to exhaust admlmstratlve remedles_
- and not Rules 12b(6) or 56 SCRCP ,

Appellant tries to d1stract the Court from 1ts adm1tted failure to file its RFR w1thm ﬁfteen.- oL

- ;.(15) days of rece1v1ng actual notlce by 1mproperly characterlzmg the lower court 5 ruhng as one‘? BRI

- '_-for summary Judgment Appellant gets there by ﬁrst argulng the partres motions to dlsmlss were .,

N _based on Rule 12(b)(6) SCRCP even though 1o, party s motlon was: based on Rule 12(b)(6) N

- Appellant than takes another leap and argues because the lower court looked out31de the Requestf E } o

e ;:‘for Contested Case Hearlng document (“the complalnt”) the motlons to dlsmlss were converted.A o

'. ';:to motlons for summary ]udgment under Rule 56 of the SCRCP and granted as such Appellantvg N

B -than says because the lower court looked outs1de of the facts stated in 1ts “complamt” to ﬁnd it had

' i :_actual notlc’e (wh1ch is not allowed 1n..ru11ng on summary Judgment) the lower court ru_hng should o

o be overtumed Th1s argument is creatlve but has no bas1s in fact or procedure

Here MRR and DHEC’s Motlons to D1sm1ss were not Rule l2(b)(6) SCRCP motlons-i S |

A‘ _and the Order of the Court was not based on Rule l2(b)(6) Also ne1ther MRR nor DHEC moved | . :

~in the alternatlve on Rule 56 SCRCP Therefore the ALC was not required to look only at the - |

_.‘Complamt (or~'Request for Contested : Case) 'to. de01de Awhether Appellan't exhausted- its: R

. adm1mstrat1ve remedles Rather MRR ] motlon ‘was made pursuant to Rules 11 19 and 38 of the 9
SCALCR and Rule 12(b)(1) SCRCP MRR’s motion was also pursuant. to S.C. Code Ann § 44-.
- _ "1,',60(A,)'(E.) and_ 1-23-380 of the APA. Failure to comply w1th the S.C. Code Ann § 44;1-60-

" fifteen (15) day timeframe to file a RFR with the Board, as required by S.C. Code Amn. § 1-23-
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380, is grounds for dismissal for failure to exhaust administrative remedies. This is the basis of
the lower court’s decision.

As 'stated above, the lower court'_held:that Appellantl cannot request the ALC hear"its revi-ewv

‘ -heeause the Court lacked appellate jurisdiction over the appeal. Great Games, Inc. v. S.C. Dep’t. -

 of Revenue, 339 S.C. 79, 82, 529 S.E2d 6, 7 n. 5 (2000); Allison v. W.L. Gore & Assocs., 304

~.S.C.185, 188;89 714 S.E.2d- 547, 549-50 (2011) (noting it is a general rule “thatan appellate body
-may not extend the time to appea ) The lower court correctly-held that it did not have :appellate

| Junsdlctron over the Appellant’s request where it failed to timely file 1ts RFR wrth the DHEC. -
| '._Board The lower. court determrned the facts in the. pleadlngs and oral arguments supported av_ '

: ﬁndrng that Appellant falled to comply w1th S C Code Ann § 44 1- 60 and thus could not ava1l‘
itself of judicial review under S- CA Code Ann. § 1-23-3 80(A) The lower court did not'hold that'. |
Appellant failed to state facts sufﬁc1ent to constltute a cause of act1on under Rule l2(b)(6) S.C.
"R. C1v P and no party asked the Court to do so. Therefore cases cited, by Appellant addressmgl .

' conversron of Rule 12(b)(6) mot1ons to Rule 56 motlons are not relevant to this matter

o Appellant has mlsrepresented the facts and findings in the case law cited to support its position.:
. Regarding, conversion to Rule 12(b)(6) the Appellant cites to Capital City Ins.-Co.-v. BP Staff,. .
Inc. case for support. Capital City Ins. Co.v. BP Staff, Inc.; citing Umsys Corp. v. SC Budget and

“Control Bd., 346 S.C. 158,551 'S:E. 2d 263 (S.C. "Aug; 14, 2001)) The Cap1tal City Ins. case,
cites Unrsys Corp. .v.-SC. Budget & Cntrl Bd. for ‘the proposition that '12(b)(6) can be the
appropriate method to dismiss a case for failure to exhaust administrative remedies. Unisys Corp.
v. SC Budget -and Control Bd., 346 S.C. 158, 551 S.E. 2d 263 (S.C. S.Ct. (Aug. 14, 2001)).
However, Unisys involved a lawsuit filed in circuit court not as an appeal of an administrative

‘review board’s decision, but as a sepdrate suit running parallel to the administrative process. The
State moved to dismiss under Rule 12(b)(1), 12(b)(6) and 12(b)8). The Court held that the
procedure in the Procurement Code was the exclusive means of resolving the dispute and of the:
three motions plead; both 12(b)(6) and 12(b)(8) (smce the procurement appeal was still pending)
were proper bases for dismissal. Again, 12(b)(6) was not pled in this case by any party. To jump
from a 12(b)(6) case to a summary judgment ruling, Appellant cites to Brown v. James, 389 S.C.
41, 4849, 697 S.E.2d 604, 608 (Ct. App. 2010). In Brown the lower court did not, sua sponte,
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B. The ALC correctly denied _I_’ickens_CountV’s request for_discoy_erv.

On July 29, 2016, MRR moved the ALC to stay all discovery in _this matter until the ALC
adjudicated the Motion ,té Dismiss filed by MRR contemporaneous_ly to r_the MOtion to Stay:'ﬁ
Discoyery and issued a ﬁnal decision on same. |

Rule 26(b)(1) SCRCP prov1des partres ‘may obta1n dlscovery regardmg any matter, not. .
o pr1v11eged Wthh is relevant to the- subJ ect matter 1nvolved in the pendmg action.” However Rule , :: '

t‘26(c) prov1des that “[u]pon motlon by a party . and for good cause shown the court in which

_ the actlon is pendlng - may make any order wh1ch _]I.IStICC requires to protect a party or person :

: from annoyance embarrassment , oppression, or undue burden by expense 1nc1ud1ng that the -

dlscovery not be had » Slmllarly, ALCRule 21 (A) prov1des “[u]pon motlon for good cause shown" -

~orupon hlS own motion, dlscovery may be expanded or curtalled by the admlmstratlve law Judge s :

Rulings of the ALC in matters 1nvoly1ng dlscoyer_y ‘must not be_ dlsturbed on appeal absent a cle_ar-

showing of an abuse'Of discretion ”? Hedgepath vi America'n Tel ~& Tel :Co 348 S. C 340, 352 SR

' 559 S.E.2d 327 334 (Ct App. 2001) Bayle V. South Carohna Dep’t ofTransp 344 S. C 115 542 |

' S E. 2d 736 (Ct App.2001), cert. denied. “An abuse of dlscretlon occurs when there i 1s no ev1dence L

" to support the, trial judge’ factual conclusion or when the ruling is based upon an error of law.” m.i

convert the.case from alvRule 12(b)(1) to a Rule 12(b)(6) motion to dismiss, then convert the Rule
12(b)(6) motion to dismiss to a Rule 56 motion for summary judgment. Rather, in that case, the

Defendant Supenntendent filed “a motion to dismiss under Rule 12(b)(6), SCRCP, or in the o

alternative, a motion for summary judgment under Rule 56, SCRCP.” Brown v. James, 389 S.C.
.41, 48-49, 697 S.E.2d 604, 608 (Ct. App. 2010) The lower court there dismissed the case for
failure to exhaust administrative remedies. The Court of Appeals held the lower court based its -
decision on facts found during discovery (which was had in that case prior to the ruling) and not
simply the facts in the complaint, and thus, the case was resolved under the plead and argued
motion for summary judgment under Rule 56, not Rule 12(b)(6).
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Here in the 1nterest of Jud1c1al economy and efﬁ01ency, and to avoid undue burden and .

K 3 '_expense on the partres on September 7 2016 the ALC correctly Ordered a stay of dlscovery-

,:pendlng fmal decrs1on upon MRR S Motron to. D1sm1ss (Respondents MRR and DHEC’s Jomt‘_ g :

. Response in Opposrtron to Movant’s Motion to be 1ncluded as Appellants Exh1b1t D Apnl 10 o

= 2017) The facts in whlch the Court based its. dec151on on appeal are. not in dlspute (1) DHEC:_‘ =

. :_-_:'provrded pubhc notlce and actual notlce of the 2008 permrt to Appellant and all partles (2) no - L
= E]person 1nclud1ng the County and the 1nterv1ewers requestlng in wr1t1ng to be treated as an “affected: “ -
R ':fparty v t0 any ﬁ.lture de01s10ns or the 2008 permlt (3) DHEC treated the mod1ﬁcat10n in August of - e

o -::jl_v-2015 as “Mlnor” and d1d not pubhc notrce pnor to 1ssuance (4) the Appellants recelved actualii'._ SRR

i':.:‘not1ce at. the lasts on January 11, 2017 and (5) Appellants d1d not ﬁle the1r RF R w1th the DHEC‘ I

o 4:. t'only 1ssue but the Court why the county falled to ﬁle the RFR w1thm 15 days of actual notlce

C The ALC correctlv dlsmlssed the case_ on. the bas1s of tlmelmess w1thout.: B

- addressmg the request for mterventlon

Accordmg to representatlons made by Appellant and DHEC records Appellant rece1ved-§‘ . e

actual notlce of the M1nor Perrmt Modlﬁcatron m December of 2015 and recerved a copy of the:,"i- T

. ._AM1nor Permrt Modrﬁcatlon no later than January 11 2016 (MRR’s Motlon to. Dlsmrss and -

' Supportlng Memorandum Exh1b1t C see also DHEC s Motlon to Dlsmrss and Supportmg,

h "Memorandum Exh1b1t B) Appellant ﬁled a RFR of the M1nor Permlt Modlﬁcatron on or about: .

,_March 23 2016 Robert L Traber Matthew W Stone Randolph E.. Rev1s Sr (P R Randy?r -

Martrn) Tony Charprng and Randall K1nd (the “Nelghbonng Property Owners”) were not named E

- »as partles were. not referenced or 1dent1ﬁed in Appellants pleadrngs or otherw15e 1nvolved in*

o Appellant’s RFR to the ‘DHEC Board. On Apnl 21,.2016, the DHEC Board decllned 1n;wr1t1ng’.to ;
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: 'hol‘d a ﬁnal r'eview conference. After Appellant ﬁled‘ its Requestfor Consented Ca'se (May 19, |

o 2016) MRR and DHEC filed the1r Mot1ons to Dismiss (July 2s, 2016 and July 29, 2016), and

;.MRR ﬁled a Motlon to Stay D1sc0very (July 29 2016) Appellant then ﬁled a Mot1on to Intervene' : .

on behalf of the Nelghborlng Property Owners (August 18 2016) The Motlon to Intervene was’,‘ o .

T ﬁled in an attempt to “cure” the untlmelmess of the Appellants RFR to the DHEC Board

On September 7 2016 the ALC held a conference call w1th the partles whereby the Courtﬁ, :

L . 'z‘l1stened to the bases of the pendlng mot1ons and ruled via ema1l the “Mot1on to Intervene be HELD‘

o IN ABEYAN CE pendlng the Court’s decls1on on the Motrons to D1smlss ” (Respondents MRR: B

o ) and DHEC $ Jomt Response 1n Opposrtlon to Movant’s Motlon to be 1ncluded as Appellants B o

. :a»lExhlbltD Aprll 10, 2017)

' On December 2 2016 a hearmg on the MRR and DHEC’s Motlons to Dlsmlss was held:?- -

Iy ;: at the ALC in Columbra South Carohna Durmg the hearmg, counsel for Appellants attempted 0 -:_ o

o :argue it’s. Motlon to Intervene The transcnpt reﬂects the arguments made durlng the hearmg and_i S

o ._the ALC’s posmon on the attempt to prematurely argue those motlons durmg the Motlons to: i

o '_Dr_smrss heanng.;

““MS. LINEN:  Your Honor, Mr. Poliakoff continues to reference adjommg |
'_landowners and that they weren t notlced about thrs deCISIOI‘l but he L
represents P1ckens County ‘
THE COURT Yes L R "

,MS LINEN And I know he has a Motlon to Intervene but that had hot : - -
been addressed and they havé riot intervened yet. So, I inean, I think that,

" you know, that he should containhis comments to his clients and:not the'
: chents that have not been brought into this case as of yet. . ' ‘

MR POLIAKOFF; Your Horor -
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THE COURT MR Polrakoff I do agree that, we’ré only -- the only partles .
. 1o this action at this point is Pickens ‘County and I have held your motion in -
abeyance on whether those adJ01mng landowners would be allowed to.-—- .

- : ;.(Transcrrpt of Proceedmg, 77:3- 19)

On December 12 2016 the ALC 1ssued an Order Grantlng Respondents Motron toj.'"» -

G _ ti-Dlsmlss (Adrmmstratrve Law Court F1na1 Order and Dec151on December 12 2016) Appellantjz.l;‘-- e
o d1d not ﬁle a Motlon for Recon31derat10n of the ALC’s order requestrng that the Court con51der its : | o

o | 'Motron to Intervene that was ﬁled on August 18 2016 Id On January 11 2017 Appellant ﬁledf 3 :'
: .; 1ts Notrce of Appeal to th1s Court the Court’s Order Grantlng MRR Plckens Motlon to Dlsrmss o

o . The Ne1ghbor1ng Property Owners were not named in Appellant s Not1ce of Appeal to thrs Court y e

R because they were not partles to the lower case On March 29 2017 the Nerghborlng Propertyi L

N - Owners served tl’llS Court w1th a Motlon 0 be Included as Appellants After consrderatlon of o

- Memoranda both in support of and in opposrtlon to the motlon tl‘llS Court demed the Motlon t0 be : D 5 e

B -Included as Appellants (See Order Denylng Intervenors Motlon to- be Included as Appellants June L

“;-7 2017)

NelghbormJg Propertv Owners’ Motlon to. Intervene in the underlvlng ALC case was - o
moot and dld n0j1ve rlse t0 Dartv status for the Nelghbormg Propertv Owners

Ne1ghbor1ng Property Owners argue because they ﬁled a. Motron to Intervene in the‘ o

. underlymg ALC case they were a party to- the case. and are now properly a party to thJS Appeal o

- Nerghbormg Property Owners nnphed the ALC had a duty to rule on the1r Mot1on to Intervene t‘i jj
. t_'notw1thstandmg the pendlng Motlon to Dlsrmss However South Carohna Courts have:

B -con51stently held where a Motion to D1smrss was ﬁled prror to a Motron to Intervene such thati - |

- grantmg the Motion, to Dlsnnss would make the Motlon to Intervene moot the Mot1on to Dlsmlss »

should be cons1dered ﬁrst Westem Carolma Regronal Sewer Authonty V. S C Dep t of Health &' -
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| Z"Envtl C'ontro'l- '96-'ALJ-0'7-65'47-CC 1997 WL 435927 (April 10, 1997); Thomas and Vietoria

o ARogersv sc. Dep tofHealth&Envtl Control 01-ALJ-07-0402-CC, 2001 WL 139745 (October:“ o

o 23 2001) Brenda Bryantv Sc DeptofHealth&Envtl Control 01 ALJ-07 0404 cc 2001:.‘7_ o

o -WL 1326513 (October 9, 2001) Whether the matter was dlsmlssed for lack of Jurlsdlctlon or::‘-'_v S

procedural 1ssues is not relevant Where no Jud1c1al act1on ex1sts in wh1ch to Jom in, there can be e - : ”

. 'no 1ntervent10n. '

S In"W_e“s'tern'Carollna I:the'AL‘Cvconslder:ed'We_ste'rn Carolina’s motion t6 voluntarily dismiss

o ‘-a»ﬁermit con'test: .Also before the'ALC"was a‘Motion to' Intervene by Suitt ’Constructio'n. ':Becau's‘e'_g o

L ‘dlsmlssmg the case would make the motlon to 1ntervene moot the ALC dlsmlssed the case S

EE -;‘:."Westem Carohna 1997 WL 435927 at. *1 L1kew1se- ~1n‘Roger the :ALth'eld' .where -thr'ee:-if'}f_;f"»‘ e

B motlons were pendmg, one: of wh1ch was: a Motlon to Dlsmlss the motlon to d1srmss would bef' :

_f,'heard ﬁrst Rogers, 2001 WL 139745 at *1. The Court reasoned if the case was dlsmlssed the:‘i_ o
o ';-_1ssues ralsed 1n the other two motlons were moot Id Flnally, 1n Bry t the ALC held where.iA . .

e _;multlple motlons to dlsmlss were pendmg along w1th a mot1on 0 1ntervene [s]mce thls order 1s' -

o vlssued based on the two motlons to dlSInlSS made by the Respondents there is no reason to reach: o

' the 1ssues ra1sed in the mot1on to 1ntervene Brz t, 2001 WL 1326513 at *4 (emphas1s added) :: S

s If in thls scenarlo a‘Motlon to Dlsmlss was ‘granted there'would no longer Abe any Jud1c1a1 “actlon S -

' _i- _,1nto wh10h a movmg party could 1ntervene and the Motlon to Intervene should not be granted Id .

‘ cmng Ex Parte Re1chlyn 310 S. C 495 427 S E. 2d 661 664 (1993)(hold1ng because “Relchlyn s o

'_mot1on to 1ntervene was ﬁled after DHEC and COCC entered 1nto a consent order ther_e is no , R

N - ongoing Judrcral _actron .mto Wthh Re1chlyn_ ca’njmterjvene,”). N

30



: The: case'of rS.C.- Co“astalCon'servation ~League_ is-also instructive in this matterl' In that, E :

case, the South Carolma Supreme Court held that a party that does not seek party status in the-

: agency proceedmgs as they properly could have done removed themselves from an actrve role m_

" the adm1nlstrat1ve dec1s1on makmg process “Because they were not “part1es ” as deﬁned by theﬂ s

Admrmstratlve Procedures Act (“APA”) in the prev1ous proceedmgs Petltloners lack standmg :

N ,under the APA to challenge the resultrng order ? S C Coastal Conservatron League V. S C Dep’tﬁ, : -_ _ S

Nil;'v::ofHealth&Envtl Control 97 ALJ 07 0763- cc 1998 WL229742 at *3 (Apr 14 1998) citin ng. s

- ;.Home Health Servrces Inc 379 S E 2d at 736 (Ct App 1989) Dav1d E Shlpley, South Carolmai:l

| '.”IAdmmlstratlve Law at 7 25 (2d ed 1989) (to have standrng to seek Jud1c1a1 rev1ew of an agency s] |

B decrs1on a person aggrleved by a fmal dec1s1on 1n a contested case must have had standmg in the S

o lrmtral agency proceedmg, and he also must have partrcrpated in the case asa’ party and 1f a

L - :,'person recelved not1ce and dec1ded not to part1c1pate 1n the agency proceedmg, then he should:i_ Co

- not have standmg to secure rev1ew ”)-

T Because Nelghborlng Property Owners attempt to mtervene 1n the underlylng ALC case: Sk

' was mooted by the Court’s grant of Respondents Motion to D1sm1ss there was 110 Jud1c1al actlon_ o

. B :»1nto wh1ch Nerghbormg Property Owners may have mtervened and Ne1ghbor1ng Property Owners ' :- )

.,'Were never a party to thc case

i Nelg@orlng Propertv Owners .are - not a partv to the underlvmg ALC case | -

because thev d1d not properlv seek nor were thev entltled to- partv status

In thelr Motlon to be Included as Appellants Ne1ghbor1ng Property Owners c1ted SCALC
. Rule 2(H) wh1ch deﬁnes a party to a case as each person of. agency named or adm1tted asa party -
' or -properly seek_mg and entltled to be admrtted asa party,'ln_cludmga lrc_ense or .pe_rmlt apphcant.;?’ ”

o SCALC Rule 2'.(I—I).- Neighboring Property Owners relied on their ‘ﬁli.ngﬂof an untimely_motion tol R
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o inte'rVene- to SuppOrt- their:argument they were ‘-‘properly seeking and entitled to .be: admrtted as a o

- ‘party ? Id Nelghborlng Property Owners were ne1ther properly seekmg, nor were they entltled:? .

- ) _to be” a party t0 the ALC case and this Court therefore correctly de01ded they were not entrtled to_ - :

. be a party o thrs Appeal

South Carolma courts have held even where a party may have been “entltled to be” a party . o

N to the underlylng case where the potent1a1 party d1d not properly seek” rev1ew it should not be:, j ‘

B ent1tled to seek revrew on appeal Home Health Serv1ces, Inc V. S C Dep t of Health & Envtl 5 PR

‘ ;,Control 298 S C 258 379 S E 2d 734 (1989) Ne1ghbor1ng Property Owners were never a party o

‘_'.’to the underlymg ALC case ot were they “entltled to be ” There was no underlylng _]udlClali,’“'”'. :

act1on 1nto whrch Ne1ghbor1ng Property Owners may have mtervened so mterventlon was never"ff_- L

properly sought ;-',: ; o '. o

Furthermore to become a party to th13 Appeal Rule 201 (b) requlres Ne1ghbor1ng Property : : K o

| '_'Owners must be a party aggr1eved by an order Judgment or declslon kel SCCAPR 201(b) i

= Ne1ghbor1ng Property Owners were not “a party aggrleved by an order or de01s1on 7 because 3 R 3

B they were ¢ not & party to the ALC matter and P1ckens County s Motlon on behalf of Intervenors to S
ER Intervene had been held in abeyance and not ruled upon Moreover after the Motlon to Dlsrmssf - ,

: ) was 1ssued by the ALC Appellant d1d not move for recon81derat10n of the ALC’s Order Grantmg ‘ :_ -

S ,Respondents Motlon to Dlsmlss or request recons1derat1on of the ALC’s de0131on to hold thepi ' o

o ~ru11ng on the Motlon to Intervene 1n abeyance Thls Court has held “the word aggr1eved’ refers‘ ;

' to a substantlal grlevance a demal of some personal or property rlght or- the 1mposmon ona party v .:‘_5- o

o ;'ofa burden or. ob11gat1on » Powell v. Bank of Amerlca 379 S.C. 437, 447 665 SE2d237,243

" 1(2008) :(cltlng _Beaut'ort Realty-Co_._ v. _Beaufort Countyi, 1346 SC 298, 301, 551 S.E.2d 588, 589-'.



e 'ALC d1sm1ss1ng th1s case prror to d1scovery in thls case and pnor to ruhng on the Mot1on tovj'-

- (Ct App. 2:001):.' “A party is aggrieved by a judgment or decree.when it opera‘tes on his or her. _' .

B _'nghts of property or bears d1rectly on hrs or her 1nterest & Id In hght of Powell Ne1ghbor1ng-.' . :

'. ‘ _Property Owners may not properly clalm the ALC’s demal of subject matter Jurlsd1ct10n to_: .

o 'Appellants based on Appellants fallure to tunely ﬁle thelr appeal affects Nelghbonng Propertyj:' R

- Owners property rrghts or. otherw1se bears on thelr 1nterests The Court correctly demed: PR

e "Nelghborlng Property Owners Motlon to be Included as Appellants

[ -_,:iII, . CONCLUSION

For all these reasons Respondent MRR P1ckens asks thls Court to afﬁrm the Order of the:{ . R

Inter_vene, .

‘Respectfully Submitted,

Gomgs Law Firm, LLC oo
‘914 Richland Street, Sulte A-101 -
Columbia, South Carolina 29201 -
‘Telephone: (803) 350-9230 = - -

Facsimile:. (877).789- 6340 . A
Emall rgomgs@gomgslawﬁrm com

Jessrca J O K1ng (S C Bar #1 1202) ‘
"A: Keith McAlister; Jr. (S C. Bar # 78213)
Williams Mullen' -,
11441 Main Street, Suite. 1250
‘Columbia, South Carolina 29201 -
Telephone (803) 567-4000

- Facsimile: :(803) 567-4601
Email:’ Jkrng@wﬂhamsmullen com -
Ema11 kmcahster@wrlhamsmullen com:
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