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'STATE OF SOUTH CAROLINA ) .
) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
Marjorie Cato Burton as Trustee of the Civil Action No. 2010-CP-46-2267
Sloan Marvin Burton and Marjorie Cato
Burton, AB Living Trust by and through
David A. Burton as Attorney-in-Fact,
Individually and in the right and on

behalf of T.E. Cato Estate, LLC, Trial Brief

. Assigned Claim
Vs,

Carroll M. Pitts, Jr , Esq. and Robmson

)

)

)

)

)

)

)
Plaintiff, ) The Plaintiff Cannot Assert This
) e

)

)

)

Bradshaw & Hlnson P.A., )

)

)

Defendants.

The Sloan Marvin Burton and Marjorie Cato Burton, AB Living Trust (the
"Burton Trust") cannot assert this assigned legal malpractice claim against Carroll M.
Pitts, Jr., (“?itts”) and Robinson Bradshaw & Hinson, P.A., (collectively, ;‘RBH”)
because: (1) this Court ruled that the assertion of this assigned claim would prejudice
RBH; (2) this assigned claim is time-Earred; and (3‘) this legal malpractice claim cannot
be assigned under South Carolina law.

FACTS

After more than four years of litigation, the parties to the Partition Action
executed a Settlement Agreement on Apﬁl 4, 2013. Under the terms of the Settlement
Agreement, the Burton Trust released 'all claims “in any way related to the subject
property” and executed a quitclaim deed to complete the sale to TAL in exchange for

$249,000 and an A551gnment Agreement that purports to assign to it the claims of the
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other members of the T.E. Cato Estate, LLC. (See Settlement Agreement, Y 3, 7;
attached as Exhibit A; Assignment Agreement; attached as Exhibit B.)

On May 27, 2010, the Burton Trust filed this Complaint against RBH. On
September 6, 2013; the Burton Trust moved to amend its complaint to, among other
things, add a new cause of action pursuant to the Assignment Agreement. (See Mot. to
Amend Compl., 74 24-30.) |

On October 22, 2013, this Court denied the motion to amend and ruled that “[i]n
.regard to the ‘Assignment Agreement’ assigning relevant claims, the Court finds that
allowing these claims would also prejudice Mr. Pitts and Mbrton & Gettys as the parties
were not involved in the partition litigation.” (Order Denying Mot. to Amend; attached
~ as Exhibit C.) The Burton Trust moved for reconsideration on November 5, 2013,
because it “believe[d] that the Court intended to refer only to Mr. Vann and Morton &
Gettys, as Mr. Pitts was the attorney for the petitioners in the partition action.” (Mot. for
Reconsid. at 2, n'. 1, attached as Exhibit D.) This Céurt denied the motion for
reconsideration by order dated November 15, 2013. (Order Denying Mot. for Reconsid.;
attached as Exhibit E.)

ARGUMENT

The Burton Trust cannot gssert this assigned legal malpracticye claim againsi RBH
because: (1) this Court ruled that the assertion of this.‘a‘.ssigned claim would prejudice
RBH; (2) this assigned claim is time-barred; and (3) this legal malpractice claim cannot

be assigned under South Carolina law.
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1. This Court previously ruled that the assertion of assigned claims would
prejudice Pitts.

This Court expressly ruled that allowing cléims based on the Ass.ignment
Agreement would be prejudicial to Mr. Pitts by his Order dated October 22, 2013. The
Burton Trust’s motion for reconsideration of .this Order specifically asked the Court to
reconsider whether or not prejudice would be created by the proposed claim against
_ RBH (Ex. D, at 3.) This Court's denial of thé Burton Tfusi's motion for reconsideration,
therefore, clarifies th.;at the Court intended fo precludé the .Burton Trust -from asserting
this assigned claim against RBH. |

Because this Court previously ruled that allowing the assigned claims would
prejudice RBH, any claim made pursuarit to the Assignment Agreement should be
excluded at the trial of this case. |
2. The assigned claims are time-barred.

South Carolina Céde Ann. § 15-3-530 (Supp. 2003) provides a three year statute
of limitations for legal ﬁlali)ractice lawsuits. Under the discovery rule, the statute of
limitations begins to run ﬁom the date the injured party either knows or should know, by
the exercise of reﬁsonablé diligence, that na cause of action exists for the wrongful
conducfc. ‘See Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996); S.C. Code
A‘ Amn. § 15—3—535.. Seé also Berry v. McLeod, 328 S.C.-435, 492 S.E.2d 794 (Ct. App.
.1‘997).A The exercise of reasonable diligence means simply that an injured party must act
with some 'promptnéss where the facts and circumstances of an injury would put é person
6f common knowledge and exﬁerience on notice that some right of his has been invaded
or that some claim against another party might exigt. The statute of limitations begins to
run from this point and not when advice of counsel is soughf ora ﬁlll;blown theory of

3
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recovery developed. Id. Under § 15-3-535, the statute of limitations is u'iggéred not
merely by' knowledge of an injury but by kno@ledge of facts, diligently acquired,
sufﬁcxent to put an injured person on notlce of the existence of a cause of action against
another. True v. Monteith, 327 S.C. 116 120, 489 S.E.2d 615 617 (1997) Epstein v.
Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (2005)

Here, any legal malpractice claim against RBH that the Burton Trust received
- from the Assignment Agreement was time-barred as of the date of ‘the assignment. The
Burton Trust was on notice -of a purported injury no later than the date on Which it
| unsuccessfully sought to have Mr. Pitts disqualified for an alleged conflict of interest
during the pendency of the Partition Action on April 27, 2009. (See Mot. to Disqual.)
Therefore, the three-year statute of limitations began to run from that date (at the latest)
and expired in April 2012. Su‘bsequently, the Aésigmnent Agreement was executed
simultaneously with the Settlement Agreemenf dated April 4, 2013, Thus, the statﬁte of
limitations had already expired on any claim the Burton Trust received through the
Assignment Agreement.

Therefore, the Burton Trust cannot assert this time-barred claim it purportedly
received through the Assignment Agreement.
3. A legal malpractice claim cannot be assigned under South Carolina law

The Burton Trust cannot assert this a551gned legal malpractlce claim because
under current South Carolina law, a legal malpractice claxm cannot be assigned.

The general rule is that a claim for legal malpractice is not assignable. See Zuniga
v. Groce, Locke & Hebdon, 878 S.W.2d 313, 315 (Ct. App. Tex. 1994) (citing cases and

poting that “in most jurisdictions, one cannot assign a cause of action for legal
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malpractice™). Courts reason that a cause of action for legal malpractice i§ not assignable
because -it is “predicated on the uniquely personal nature of legal serviées and the contract
- out of which a highly personal and confidential attorney-client relationship arises, and
ﬁublic policy considerations based thereon.” Goodley v. Wank & Wank, Inc., 133 Cal.
Rptr. 83, 87 (Cal. 1976). |
Courts have justly fgared that such an assignment could “relegate the legal
‘ mélpfactice action to the marketplace and convert it to a commodity to be exploited and
transferred to economic bidders who have never had a professional relationship with the
att;ofney.” Id. Such factoring of malpractice claims couldv “encourage unjustified
lawsuits against members of thé legal profession, generate and increase in legal
malpractice litigation, promote champerty and force attorneys to defend themselves
against strangers.” Id. |
A South Carolina trial court recently determined that South Carolina would
follow the majority against assignment of legal malpractice claims. In Pavilion Dev.
Corp. v. Nexsen Pruet, LLC, C.A. N(;.: 201 1-CP-10-05774, 2013 WL 5925732
: (S.C.Ct.C.P. Oct. 9, 2013), The Honorable I.C. Nicholson, Jr., found that a party’s
assighinent of a legal rﬁalpra;:tice claim to an .adversary in the litigation in which the
' glleged malpractice'arose is void against public pblicy.- Pavilion, 2013 WL 5925732 at
*9. In reaching this conclusion, Judge Nicholson noted that the majority view of
' jurisdictionvs “is that legal malpractice claims are not assignable because théy are void
| égainét vpublic policy.” 1d. ét *4 (identifying (the following states as having adopted the

majority view: Arizona, California, Florida, Illinois, India.né, Kansas, Kentucky,
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Michigan, Miﬁnesota, Missouri, Nebraskg, Nevada, New Jersey, Tennessee, Virginia,
West Virginia, and North Carolina). | ‘

However, should this Court require further persuasion that allowing the Burton
Trust to assert a legal malpractice claim by virtue of the Assignment Aéreement would be
improper, the Honorable J. Michelle Childs recently certified this very question to the
South Carolina Supreme Court. See Skipper v. Ace Prop. and Casuélty Ins. Co., C.A.
~ No.: 1:14-cv-00444-JMC, 2014 WL 4700220 (Order, Sept. 9, 2014). The South Carolina
Supreme Court has not issued an opinion answering this question; therefore, Pavilion is
the most recent expression of South Carolina law on the issue.

Based upon the majority rule against assignment, the public policy considerations
for the unique nature of the legal services, and the current posture of South Carolina law
on the issue, this Court should deny the Burton Trust’s aftempt to assert this assigned
legal malpractice claim.

CONCLUSION

The Burton Trust cannot assert this assigned legal malpractice claim against RBH
because: (1) this Court ruled that the assertion of this assigned claim would prejudice
RBH:; (2) this ‘assigned claim is timé-barred; and, (3) this legal malpractice claim cannot

be assigned under South Carolina law.

[SIGNATURE PAGE ATTACHED]
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Respectfully submitted, -

N NELSON MULLINS RILEY & SCARBOROUGH LLP

By: Louid ) Dot
Samuel W. Outten .
SC Bar No. 4295
'E-Mail: sam.outten@nelsonmullins.com
104 South Main Street / Ninth Floor ’
Post Office Box 10084 (29603-0084)
Greenville, SC 29601

" (864) 250-2300

Everett E. McMillian
SC Bar No. 101310 ,
E-Mail: everett. mcmillian@nelsonmullins.com
1320 Main Street / 17th Floor _
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Carroll M. Pitts, Jr. and Robinson
Bradshaw & Hinson, P.A.

W -, South Carolina
V4 |
December /7] , 2014

00456



 EXHIBIT A

00000



STATE OF SOUTH CAROLINA )

. James Thomas Cato, Helen Cato Jones,
Donn §. Johnson, Jane Cato West, Robert
Lee Cato and Cathy Cato Evans,

Petitioners,
VS,

)

)

)

)

)

| )
David Alan Burton as.Successor Trustee for )
Marjorie Cato Burton as Trustee of the )
Sloan Marvin Burton and Marjorie Cato )
Burton, AB Living Trust, and in the Right )
and on bebalf of T.E. Cato Estate, LLC; )
Marjorie Cato Burton Living Trust; and )
The SC Department of Transportation, }
o . )

)

Respondents,

, - . )
David Alan Burton as Successor Trustee for )
Maerjorie Cato Burton as Trustee of the )
Sloan Marvin Burton and Marjorie Cato )
Burton, AB Living Trust, and in the Right )

and on behalf of T.E. Cato Estate, LLC; )

Third-Party Plaintiff,
¥S. '
Thomasson Apts., LLC,

Third-Party Defendant.

Thomasson Apts., LLC,

Fourth-Party Plaintiff,

V§.

T.E. Cato Estate, LL.C, James Thomas Cato,
Helen Cato Jones, Donn S. Johnson,
Jane Cato West, Robert Lee Cato,
and Cathy Cato Evans, and David
Alan Burton,

) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) IN THE SIXTEENTH JUDICIAL CIRCUIT

Case No. 2008-CP-46-3171

A St o S N i N i’ N St S Mot S e i i S e e
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)
Fourth-Party Defendants.)
)

SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Mutual Release (“Settlement Agreement”) dated April 4,

2013, is made and entered by, between,‘ and among James Thomas Cato; Helen Cato Jones;

Dougias E. Jones; Albert M. Jones; Sara L. Jones; Donn S Johnson; Jane Cato West; Robert Lee

Cato; Cathy Cato Evans; The Sloan Marvin Burton and Marjorie Cato Burton, AB Living Trust,

which is referenced in the 'abovc-capﬁoﬁed action as David Alan Burton as Successor Trustee for

Marjorie Cato Burton as Trustee of the Sloan Marvin Burton and Mazjorie Cz;to Burton, AB -

Living'Tmst, but will be referred to hereinafter as “the Burton Trust”; Marjorie Burtbn; Sloan

Marvin Burton; David Alan Burton, individually and as Successor Trustee of the Burton Trust;

T.E. Cato Estate, LLC (“Cato, LLC"); Thomasson Apts, LLé (“Thoma#éon"); Broadus L.

Thomasson, Sr.; B, Lee Thomasson, Je.; B. Heath Thomasson; and Matthew J. Thomasson.
RECITALS:

WHEREAS, the property involved in this case was formetly owned by Thomas Edwérd.

Cato (“T.E. Cato”), who died on November 23, 1957 and ownership of this property later vested
in the heirs of T.E. Cato and their successors, namely Marjorie Cato Burton through the Burton
Ttt_lst, Helen Cato Jones, Donn 8. Iohnson,l Jane Cato West, Robert Lee Cato, Cathy Cato Evans,
and James Thomas Cato (“T.E. Cato Heirs™);

WHEREAS, on various détes ranging from May 30, 2007 to June 16, 2007, the T.E. Cato
Heirs executed Articles of Organization of Cato, LLC;

WHEREAS, on the same da)" that each bf the T.E. Cato Heirs executed the Articles of

Organizati‘on of Cato, LLC, they each executed a deed. in order to convey to Cato, LLC nine

2
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tracts of land: Lots 42, 14, 13, 98, 175, and Areas A, B, C, and b, with such deed being recorded
July 10, 2007 with the York County Clerk of Coﬁrt in Book 9248 at Page 138, with the property
being more parucularly described therein (“Cato Deed”);

WHEREAS, on August 3, 2007, James Thomas Cato, on behalf of Cato, LLC, executed a

* Letter of Intent regarding the sale of Areas A, B, C, and D to Thomassen for $1,000,000 (“Letter -

of Intent™);

WHEREAS, it was later discovered that the legal description of Aress A, B, C, and D
was not comﬁle.ta or correct because a certain piece of property described as the Roadbed Tract
wz;s not part of Area B;

_WHI-EIRBAS,.in December 2007, Cato, LLC and Thomasson entered into an Amendment
to Contract, wherein all the members of Cato, LLC, except the Burton Trust, ratified the termsjof
~ the Letter of Intent and -agfced to file an action for partition of the Roadbed Tract and to seck a
private sale t;x Thomasson of the Roadbed Tract for $10ﬁ,000.00 (“Amendment to Contract™);

WHEREAS, .an‘Decembm' 12, 2007, James Thomas. Cato, on behalf of Cato, LLC, for
consideration of $900,000.00 paid by Thomasson, executed a general warranty deed conveying

to Thomasson Areas A, B, C and D, less the Roadbed Tract, which deed is dated December 12,
2007 and recorded Decemmber 17, 2007 with the York Counfy Clerk of Court in Book 9673 at
Page 150, with the property being more particularly described therein (“Thomasson Deed™);

| WHEREAS, Helen Cato Jones, Donn S. Johnson, Jane Cato West, Robert Lee Cato,
Cathy Cato Evans, and James Thomas Cato filed the above-captioned action against the Burton
_Trust for partition and the Burton Trust asserted various counterclaims and a Third-Party

Complaint against Thomasson; . R
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WHEREAS, “Thomasson asserted counterclaims against tﬁe Burton Trust and a Fourth-
Party Complaint against Cato, LLC, James Thomas Cato,Hclcn Cato Jones, Donn S. Johnson,
Jane Cato West, Robert Lee Cato, Cathy Cato Evans, and David Alan Burton (tbe' above-~
captioned case including ail cormterciajms, ‘the third-party complaint, and the fourth-party
complaint all es amended shall be collectively referred to as “the Action™):;

WHEREAS, in the Action, the Burton Trust challenged the validity of the Cato Deed, the

Thomasson Deed, challenged Cato, LLC’s autbority to enter imto the various transactions

referenced above, and challenged Thomasson’s ownership of the subject property;
WHEREAS, the parties have now amicably resolved their differences and disputes and_

by this Settlement Ag;esmeﬁt, the parties wish to memorialize that resolution, to resolve the ‘

Action, to dismiss the claims asserted against each otber with prejudice, and to waive and -

renounce any and all claims the parties have asserted against each other or could l}ave asserted
against each other in the Action or in any Way related to the subject property, the Cato Deed, the
Letter of Intent, the Amendment to Contract, the Thomasson Deed, the creation or operation of
Cato, LLC, or the claims asserted in the Action, and to confirm that Thomasson shall henceforth
own Areas A, B, C, and D and the Roadbed Tract free and clear of any right, -tiﬂe; claim, or
interest of any of the other parties herein; and

WHEREAS, Marjorie Burton, Sloan Marvin Burton, Broadus L. Thomasson, Sr., B. Lee
Thomasson, Jr., B. Heath Thomasson, Matthew J. Thomasson, Douglas E. Jones, Albert M.

Jones, and Sara L. Jones, are not pariies to the Action but are parties fo this Settlement

Agreement to effectudte the agreement between the parties to resolve the Action in the manner

set forth herein; and
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PO

NOW, THEREFORE, James Thomas Cato, Helen Cato Jones, Douglas E. Jones, Albert
M. Jones, Sara L. Jones, Donn S. Johnson, Jane Cato West, Robert Lee Cato, Cathy Cato Evans,
the Burton Trust, Marjorie Burton, Sloan Marvin Burton, David Alan Burton, Cato, LLC,
Thomasson, Broadus L.  Thomasson, Sr.,, B. Lee Thomasson, Jr.,, B. Heath Thomassqn, and
Matthew J. Thﬁmasson (hereinafier sometimes collectively refelfed to as “the Partiés”) enter into
this Seftlement Agreement’ in exchange for the mutual promises, covenants, representations, and
warranties contained hersin, together with other val_uable consideration, the receipt and
sﬁfﬁciency of ﬁfhich is hereby acknowledged, and further agree as follows:

» 1. INCORPORATION OF RECITALS. The abﬁve Recitals are incor;;orated herein
and made a part of this Settlement Agreement.

2.  COMPLETE RESOLUTION. It is the intent of this Setlement Agréement to
resolve, fully and forever, :any'and.. all claims betweeﬁ the parties that were asserted or that could
have been asserted in the Action pursuant to the terms contained herein, and to confirm that
Thomasson henceforth owns the Roadbed Tract and Areés A, B, C, and D free and clear of any
ciaim, right, title or interest of any of the other parties herein,

3. CONSIDERATION. For and in consideration of the total sum of Two Hundred
Forty Nine Thousand and no/100 ($249,000.00) Dollars paid to the Burton Trust by or on behalf
of Thom'assoz_y Cato; LLC, Heleén Cato Jones, Doﬁn. S. Johnson, Jane Cato West, Robert Lee
Cato, Cathy Cato Evans, and James Thomas Cato, and the Assignment set forth in paragraph 7 of
this Settlement Agreement, and the mutual promises and covenants contained herein, the receipt

and sufficiency of which are hereby acknowledged, the Parties agree to execute and deliver this

Settlement Agreement and to be fully bound by its terms and to dismiss the claims asserted in the

Action with prejudice.
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4. CONSENT ORDER AND DISMISSAL OF ACTION. The parties to the Action
through their cotmsel shall present to the presiding Judge of the York County Court of Common
Pleas a Consent Order which dismisses all claims agserted in the Action with prejudice, ﬁndg and
concludes the properties that are the subject of the Action—~ Areas A, B, C, and D, and the
Roadbed Tract-- mé henéefoxth owned by Thomasson free and clear of any right, title, claim, or
interest of the other parties to thel Action, finds and concludes that the Cato Deed and the

Thomasson Deed are henceforth valid, and approves and A incorporates this Setilement

Agreement. - A copy of the Consent Order to be presented to the Court is attached hereto as -

Exhibit A,

5. QUITCLAIM DEED. James Thomas Cato, Helen Cato Jones, Donn S. Johnson,
Jane Cato West, Robert Lee Cato, Cathy Cato Evans, and the Burton Trust (in their individual
éapacities and as members of Cato, LLC), as well as Marjorie Burton, Sloan Marvin Burton,

David Burton, Cato, LLC, Deuglas E. Jones, Albert M, Jones, and Sara L. Jones shall execute a

quitclaim deed, in a recordable form prepared by Thomasson conveying all of their right, title,

and interest in Areas A, B, C, and D, and the Roadbed Tract to Thomasson with such quitclaim
deed to also include in its legal description more recent surveys of these properties

' commissioned by Thomasson. A copy of this quitclaim deed is attached hereto as Exhibit B. As

a condition of this Settlement Agreement, the quitclaim deed described herein shall be sent to

and held in Trust by Thomasson’s attorney, Demetri K. Koutrakos, and not deemed legally

delivered unless the Consent Order is entered and filed with the York County Clerk of Court
after which the quitclaim deed shall be deemed legally delivered and may be recorded, proﬁded
that, if the Consent Order is not entered and filed, then the quitclaim deed shall be null, void, and

of no force or effect, it shall not be deemed legally delivered, and the signature pages for such

6

00463



guitclaim deed shall immediately be returned to the attorneys of record for the respective.

signatories. The Parties agree and acknowledge that James Thomas Cato, as manager and °

authorized member of_" Cato, LLC, has the fu]l and complete authority to execute the quitclaim
" deed on behalf of Cato, LLC and to also execute this Settlcmen.t Agreement and all ;zssociated
documents on behalf of Cato, LLC. |

6.  SCDOT CONSENT ORDER. This Settlement Agreement is further conditioned
upon the entry and filing of a consent order which orders that the quitclaim dee& recorded
November 4, 2006 with thg York C;cmnty Clerk of Court in Book 8577 at Page 187, wherein the
South Carolina Department of Traasportation (“SCDOT™) quitclaimed its interest in the Roadbed
Tract to Marjorie Cato Burton, Trustee of the Marjorie Cato Burton Revocabie Trust, Helen C.
Jones, Donn §. Johnson, Robert Lee Cato, James Thomas Cato, Marthia Jane Cato West, and
Cathy Cato Evans, be reformed by correchng the name of the grantees in that deed to David Alan
‘ Bg}ton as Successor Trustee to Marjorie Cato Burton as Trustee of the Sloan Mervin Burton and
Marjorie Cato Burton, AB Living Trust, Helen C. Jones, Domn S. Johnson, Robert Lee Cato,
| James Tho‘n;as Cato, Martha Jane Cat§ West, and Cathy Cato Evam and disxm'ﬁscs the SCDOT
as a party to the Action. A ‘copy of this Consent Order i attached hereto as Exhibit C.

7. ASSIGNMENT OF CATO, LLC ASSETS. Cato, LLC shall convey certain
rights, assets, and interests to the Burton Trust per the Assignment attached hereto and
incorporated herein as Exhibit D.

8.  OBLIGATIONS UNDER CONTRACTS. Upon the execuﬁoﬁ of this Settlement
4 Agreement, all obligations of Thomasson and Cato, LLC, Helen Cato Jones, Donn S. Johnson,

James Thomas Cato, J ane Cato West, Robert Lee Cato, and Cathy Cato Evans under the Letter
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of Intent and the Amendment of Contract shall be deemed satisfied with no further payment from
Thomasson due thereunder. '

9. RELEASES.

A.  The Burton Trust, Marjorie Burton, Sloan Marvin Burton, and David Burton,

‘including, without limitation, their heirs, successors, assigns, trustees, co-trustees, settlors,

employers, employees, predecessor trusts, successor trusts, affiliate trusts, and related entities '

bereby remise, felease, and forever discharge Cato, LLC, James Thomas Cato, Helen Cato Jones,

Donn S. Johnson, Jane Cato West, Robert Lee Cato, Cathy Cato Evans, Douglas E. Jones, Albert

M. Jones, and Sara L. Jones, including without limitation, their heirs, successors and assigns, in

full of and from any and all claims, demands, liabilities, debts, rights, actioﬁs, costs, fees, A

expenses, compensation and causes of action, -at law or in equity, either known or uaknown at-

this time, apparent or not apparent, related in any manner whatsoever to the Letter of Intent, the
Amendment to Contract, Areas A, B, C, -and D, the Roadbed Tract, the Cato Deed, the
Thomasson Deed, Lots 42, 14, 13, 98, 175, the creation, management, or operation of Cato,
LLC, or the claims set forth in the Action, including any claims which were, or which could have
been, set forth by The Burton Trust, Marjorie Burton, Sloan Marvin Burton, or David Burton
against Cato, LLC, James Thomas Cato, Helen Cato Jones, Donn S. Johnson, Jane Cato West,
Robert Lee Cato, Cathy Cato Evans, Douglas E. Jones, Albert M. Jones, or Sara L. Jones in tpe
| Action.

B. Cato, LLC, James Thomas Cato, Helen Cato Jones, Donn S. Johnson, Jane Cato
West, Robert Lee Cato, Cathy Cato Evans, Douglas E. Jones, Albert M. Jones, and Sara L.
Jones, including without limitation, their heirs, successors and 'assigns, hereby remise, release,

and forever discharge the Burton Trust, Marjorie Burton, Sloan Marvin Burton, and David

8
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Burton, including, without limitation, their heirs, successors, assigns, trustees, co-trustees,
éetﬂom,-employe:s, employees, predecessor trusts, successor trusts, afﬁliate.tmsts,' and related
entities of and from any and all claims, demands, liabilities, debts, rights, actions, costs, fees,
expenses, compensation and causes of agtion, atllaw or in equity, either known or unknown at
this' time, apparent or not apparent, related in any manner whatsoever to the Letter of Infent, the
Amendment to Contract, Areas A, B, C, and D, the Roadbed Tract, the Cato Deed, the
Thomasson Deed, Lots 42, 14, 13, 98, 175, the creation, management, or operation of Cato,
LLC, or the claims set forth in the Action, including any claims which were, or which could have
been, sét forth by Cato, LLC, James Thomas Catb, Helen Cato Jones, Donn 8. Johnson, Jane
Cato West, Robert Lee Cato, Cathy Cato Evans, Douglas E. Jones, Albert M. Jones, or Sara L.
Jones against the Burton Trust, David Burton, Marjorie Burion, or SIoaﬁ Marvin Burton in the
Action.

C. Tﬁomasson, Broadus L. Thomasson, Sr,, B. Lee Thomasson, Jr,, B. Heath
Thomasson, and Matthew J. Thomasson, including, without limitation, their heirs, successors,
assigns, employers, em'pioyees,‘ predecessor comﬁanies, successor compauies, subsidiary
companies, parent éompzmies, affiliate compagies, related cc;mpam'es, divisions, any and all past,

present and future members and managers remise, release, and forever discharge James Thomas

Cato, Helen Cato Jones, Dor;n S. Johnson, Jane Cato West, Robert Lee Cato, 'Cathy Cato Evans,

Cato, LLC, the Burton Trust, Marjorie Burton, Sloan Marvin Burton, David Burton, Douglas E.
Jones, Albert M. Jones, and Sara L. Jones, including, without limitation, their heirs, succ€$$ors,
assigns, trustees, co-trustees, settiors, employérs, employees, predecessor frusts, sucéessor trusts,
- offiliate trusts, and related entities of and from any and &ll claims, demands, liabilities, debts,

rights, actions, r_Qosts, fees, expenses, compensation and causes of action, at law or in equity,

9
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either known or unknown at this time, apparent or. not apparent, related in any manner
\

whatsoever to the Letter of Intent, the Amendment to Contract, Arca; A, B, C, and D, the

Roadbed Tract, the Cato Deed, the Thomasson Deed, or the claims set forth in the Action,

including any claims which were, or which could have been, set forth by Thomasson Broadus L.

‘Thomasson, Sr., B. Lee 'ﬂxomasSon, Jr., B. Heath Thomasson, or Metthew J. Thomasson against -

James Thomas Cato, Helen éato 'Jones, Donn S. Johnson, Jane Cato West, Robert Lee Cato,
Cathy Cato Evans, Cato, LLC, the Burton Trust, David Burton, Marjorie Burtoﬁ, Sloan Marvin
Burton, Douglas E. Jones, AlEert M. Jones, or Sara L. Jones in the Action.

| D. James ‘I'hbmas Cato, Helen Cato Jones, Donn S. Johnson, Jane Cato West, Robert
Lee Cato, Cathy Cato Evans, Cato, LLC, the Burton Trust, Marjorie Burton, Slean Marvin
Burton, David Burton, Douglas E. Jones, Albert M. J ones, and Sara L. Jones, including, without
limitation, their heirs, successors, assigns, trustees, co-trustees, Settlors, employers, employees,
predecessor trusts, successor. trusts, affiliate trusts, aud related entities remise, release, and
forever discharge Thomasson, Broadus L. Thomasson, Sr., B. Lee Thomasson, Jr., B Heath
Thomasson, and Matthew J, Thomasson including, without Jimitation, their heirs successors,

assigns, employers, employees, predecessor companies, successor companics, subsidiary

companies, parent companies, affiliate companies, related companies, divisions, related entities,

successors in title, any and all past, present and future members and managers of and ﬁom any

and all claims, demands, liabilities; claims of ownership and title, debts, rights, actions, costs,

fees, expenses, compensation and causes-of action, at law or in equity, either known or unknown

at this time, apparent or not apparent, related in any manner whatsoever to the Letter of Intent,
the Amendment to Contract, Areas A, B, C, and D, the Roadbed Tract, the Cato Deed, the

Thomasson Deed, or the claims set forth in the Action, including any claims which were, or

10
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which ¢ould have béen, set forth by James Thomas Cato, Helen Cato Jones, Donn S. Johnson,
Jane Cato West, Robert Lee Cato, Cathy Cato Evans, Cato, LLC, the Burton Trust, David
Burton, Marjorie Burton, Sloan Marvin Burton, Douglas E, Jones, Albert M. Jones, or Sara L.
Jones against Thomasson, Broadus L.. Thomasson, Sr., B. Les Thomasson, Jr., B. Heath
Thomasson, or Matthew J. Thomasson in the Action. |
4 E. Caio, LLC remises, releases, and forever aisgharges James Thomas Cato, Helen
Cato Jones,'Donn S. Johnson, Jane Cato West, Robert Lee Cato, Cathy Cato Evans, Cato, LLC,
the Burton Trust, Marjorie Burton, Sloan Marvin Burton, David Burton, Douglas E. Jom-as,
Albert M. ane_s, aﬁd Sara L. Jones, including, without limitation, ﬂ*xcir heirs, successors,AassAigns,
trustees, co-trustees, settlors, employers; employees, predecessor trusts, successor trusts, affiliate
trusts, and related entities of and from any and all claims, demsands, liabilities, debts, rights,

actions, costs, fees, experses, oompeﬁsation anc_l causes of action, at law or in équity, either

known or unknown at this time, apparent or not apparent, related in any manner whatsoever to

the Letter of Intent, the Ainendment to Contract, Areas A, B, C, and D, the Roadbed Tract, the
.Cato Deed, the Thomasson Deed, or the claims set forth in the Actiop, including any claims
‘which were, of ‘which could have heen, set forth bjr Cato, LLC in the Action.

10, | ATTORNE_YS’ FEES. Each party shall bear its owm costs, expenses and
attorneys’ fees in connection with this matter. To the extent a paﬁy to this Settlemeni Agreement
files a legal action to enforce the terms of this Settlement Agreement, the prevailing party shall
be.entitied to an award of reasonable attorney’s fees and costs.

1. NO ADMISSION OF LIABILITY. The Pattics acknowledge and agree this

scttlement is a complete compromise of the matters involving disputed issues of law and fact. -

S

00468



The Parties understand and agree that this settlement is not to be construed as an admission of |

liability on the part of any party, all of whom expressly deny liability.

12. REPRBSENT ATION AND COMPREHENSION OF DOCUMENT., Exceptasto -

the promises, covenants, representations, and warranties contained herein and in the documents
attached hereto, as applicable, no party is relying on 4any collateral, oral or ‘written
- representations; or promise as an inducement to enter into this Settlement Agreement. All

previous agreements between the parties regarding the subject matter hereof are merged herein.

The terms of this Settlement Agreement are fully understood and volunterily accepted by the

Parties, and are not subject to mod_iﬁcation or waiver except by means of a writing signed by the
Parties. The Parties acknowledge and represent to each other that they have read this Settlement
Agreement carefully, understand it, and have had the advice of counsel before signing.same.

13. WARRANTY OF CAPACITY TO EXECUTE SETTLEMENT AGREEMENT.
Each party represents and warrants that Le, she, or it is properly identified and has the authority
to enter into this Settlement Agreement and exccute the aséociated documents. Each party

represents and warrants that he, she, or it has not otherwise sold, assigned, transferred, oonvéyed

or disposed of all or émy portion of the claims, demands, liabilities, debts, rights, actions, costs,

fees, expenses, compensation, causes of action, assets, and titles referred to inn this Settlement

Agreement and/or in the documents attached hereto, except as specifically stated herein or the

documents incorporated by reference into this Settiement Agreement. Fﬁrthermorc,’ the parties

represent and warrant that no other person or entity related to him, her, or it has any interest in
the property that is the subject of the Action or the claims asserted in the Action.
14, UNANIMOUS CONSENT OF THE MEMBERS OF CATO, LLC. By executing

this Settlement Agreement, those parties to this Settlement Agreement who are members of Cato,

12
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LLC represents, individually an& as members of Cato LLC, that (s)be or it consents to Cato, LLC
‘ enteriﬁg into this Settlement Agreement and executing this Settlement Agreement.

15. GOVERNING LAW. This Setflement Agreement shall be construed and
| interpreted in accordance with the laws of the State of South Carolina, without regard to conflicts
of law principles.

16,. SEVERABILITY. If any part Ao‘r parts of this Settlement Agreement are held to
be ‘inval’id or unenforceable, the Court shall nevertheless uphold and enforce the remaining
provisions and construe &u’a invalid portion(s), if any, as seﬁerable from the remaining terms of
the Settflement Agreement.

17. ENTIRE DOCUMENT AN'D SUCCESSORS IN INTEREST This Settlement
Agresment, including all documents attached hereto or required herein, contains all agreements,
c0nditidns, promises, and covenants between the Parties regarding the matters adaressed in it,
and supersedes all prior or contemporaneous agreements, representations, or understandings with
respect to the subject maftter hereof. The Partics agree that the terms of this Settlement
~ Agreement are contractual in nature and not a mere recital, and that these terms shall be binding
on and inure to the benefit of the Parties’ officers, employees, heirs, successors, and assigns.
I8 CONSTRUCTION OF DOCUMENT. The Parties intend that the release
provisions of this Setflement Agreemet as set forth in paragraph'9 shall be construed as broadly
and comprehensively as permitted by law.

19, EFFEC'IIVENESS Th.ts Settlement Agreement is eﬁ'ecnve upon execution by all
parnes subject t0 the entry of the consent orders referenced herein. All requirements of this

Settlement Agreement shall be completed on or before May 22, 2013 unless otherwise agreed to

by the Parties.

I3
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20, COUNTERPARTS AND SIGNING:. This Settle‘mez:i Agreement may be
executed in multiple counterparts, each of which shall be deemed an original, but _alI of which,
together, shall constitute one and the same instrument. This Settlement Agreement may be
executed. by facsimile, which shall have binding effect. Copies of originall execution pages of this
Settlement Agreement shall have the same force and effect as the originals themselves.

IN WITNESS WHEREOF, the Parties set forth their hands and seals on the dates set
forth below. | ' |

[SIGNATURES ON THE FOLLOWING PAGES]
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T.E. Cato Estate, LLC, a South Carolina
limited liability compapy [SEAL]
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B/

Marjorie Cato Burton by David Alan Burton
as her Attorney-In-Fact

Sloan Mamn Bmtonby-Bau&ﬁ'm“Bmen
ﬁ-km-h-!"m

L IUAE

David Alan Burton, Individually

/{Z'/ % -W-(SEAL)

David Aian Burton, as Successor Trustee
of the Sloan Marvin Burton and
Marjorie Cato Burton AB Living Trust

Aoy %%&‘s

Roger B. Jellenik, Esq.
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Witness

‘Witness 2

Witness 1

tness 2

Witness 1

Witness 2

V/r : o M/([

Witness 1

Witnesy 2

24

Thomasson Apts., LLC [SEAL]

By:
Authorized Member of the Company

Mzﬁm (SEAL)
roadus L. Thomasson, St. =

(SEAL)

B.Lee Thoniassbn, Jr.

(SEAL)
Matthew J. Thomasson .
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Witness |

- Wimess2

[l

Wimcss"l

Wi

Wimess |

Witness 2

Witness | ) (

N~
Witngsd 2 - ,

Thomasson Apts., LLC [SEAL]

- Ploer g
_By:

Authorized Mexber of the Company

__(SEAL)

Broadus L. Thomasson, Sr.

(SEAL)
B. Heath Thomasson .

%«—;—74,., ————— (SEAL)

Matthew J. Thomasson
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Witness 1

Witness }

Witpess 2

24

Thomasson Apts., LLC [SEAL]

4—'[‘1 Y

By:
: SEAL)
Broadus L. Thomasson, Sr.
_(SEAL)
B. Lee Thomasson, Jr.

Matthew J. Thomasson
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?

STATE OF SOUTH CAROLINA )
~ COUNTY OF YORK )
CIRCUIT

James Thomas Cato, Helen Cato - )
Jones, Donn S. Johnson, Jane Cato )
West, Lee Cato, and Cathy Cato Evans, )
Petitioners, )

V. )
)

David Alan Burton as. Successor Trustee
for Marjorie Cato Burton as Trustee of )
the Sloan Marvin Burton and Marjorie )
Cato Burton, AB Living Trust, and in the )
Right and on behalf of T.E. Cato Estate, )
LLC; Marjorie Cato Burton Living Trust; )
and The South Carolina Department of )
Transportation, - )
Respondents. )
- )

David Alan Burton as Successor Trustee
for Marjorie Cato Burton as Trustee of )
the Sloan Marvin Burton and Marjorie )
Cato Burton, AB Living Trust, and in the )
Right and on behalf of T.E. Cato Estate, )
LLC,

Third-Party Plaintiff,

.

Thomasson Apts., LLC,
Third-Party Defendant.

" Thomasson Apts., LLC,
' Fourth-Party Plaintiff,

V.

Cato, Helen Cato Jones, BDonn S.
Johnson, Jane Cato West, Robert Lee
Cato, and Cathy Cato Evans,

)

)

)

;

T.E. Cato Estate, LLC, James Thomas )
)

g

Fourth-Pady Defendants. )

et M

"IN THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH JUDICIAL

Case No. 2008-CP-46-3171

) ASSIGNMENT AGREEMENT
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=

ASSIGNMENT AGREEMENT

THIS ASSIGNMENT AGREEMENT BY AND BETWEEN

A. The T.E. Cato Estate, L.L.C. (*CatoLLC"), a South Carolina limited liability company;
James Thomas Cato, as General Manager of CatoLLC and as an individual; Helen
Cato Jones, an individual; Donn S. Johnson, an individual; Jane Cato West, an
individual; Robert Lee Cato, an individual; and Cathy Cato Evans, an individual
(hereafter collectively referred to as "Assignors”); '

B. The Sloan Marvin Burton and Marjorie Cato Burton, AB Living Trust ("Assignee"), a
North Carolina revocable trust; and '

WHEREAS, the parties (“Parties”) to this Assignment Agreement have been engaged in
various proceedings under the captioned case number concerning, among other things,
rights to certain pieces of real property in York County, South Carolina known
respectively as the “Areas” and the “Roadbed Tract” more fully described in the
Settiement Agreement to which this Assignment Agreement is attached and mto which it
is incorporated;

WHEREAS, the captioned litigation (“Litigation”) has involved CatoLLC whose members
are the Assignors and Assignee; .

WHEREAS, the Parties now wish to settle the Litigation, and the Parties have agreed
that the contents of this document are an integral part of their setiement;

NOW, THEREFORE, the Parties, in consideration of the mutual covenants set forth
herein below, the sufficiency of which is hereby acknowledged, and intending to be
legally bound hereby, do agree as foliows:

1) The Assignors hereby assign to the Assignee the following assets of CatoLLC:

a) The four lots — Lot Nos. 13, 14, 42, and 175 - titled to CatoLLC;

b) All the records of CatolLC mcludmg but not fimited to attorney fee bills and
litigation expense records arising out of this Litigation;

¢) Excluding claims released pursuant to the Settlement Agreement to which this
Assignment Agreement is attached, any and all causes of action that CatoLLC
has or may have against third parties, including but not limited to causes of
action against Carrolt M. Pitts, Jr., Esq.; the law firm of Robinson Bradshaw and

- Hinson, LLC; Joshua B. Vann, Esq.; and the law firm of Morton & Gettys; and

d) Any and all other assets of CatoLLC with the exception of its cash. -

2) The members of CatoLLC represent that this list comprises all of the assets of

CatoLLC to the best of their knowiedge and belief.
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3)

5)

6)

7)

8)
9)

Regarding bills from CatoLLC's attorney and the individual members’ attorney, the
Assignors agree to provide the Assignee copies of all said attorney fee bills and

litigation expense records arising out of this Litigation within ten (13} days, provided.

that Assignors may redact from such bills references to (egal strategy. Such

redactions shall be accompanied by a certification by legal counsel, as applicable, .

that redactions pertain only to matters of legal strategy.

Within ten (10) days after filing of the Consent Order dismissing all claims with
prejudice, CatoLLC counsel and counsel for the individual members shall provide
un-redacted bills and expense records to Assignee, complete files of Assignors’
counsel refated to this Litigation, and up-to-date final attorney fee bills and litigation

“expense records arising out of this Litigation.

Real property being assigned pursuant to paragraph 1)a) above shall be conveyed

by standard quitclaim deed from the CatoLLC to the Assignee within ten (10) days

after filing of the Consent Order dismissing all claims with prejudice.

With the exception of outstanding attorney fees and expenses, CPA fees for

preparation of CatoLLC'’s 2012 tax return, and fees owed to CatoLLC's manager, for

his remaining work, Assignors represent that they know of no other liabilities or
outstanding debts of CatoLLC. Assignee shall have no liability or responsibility for

the known liabilities and debts listed above.

Upon filing of the Consent Order dismissing all claims with prejudlce and compliance

with the terms of this Assignment Agreement and the Settiement Agreement to

which it is attached, CatoLLC shall be dissoived, and its manager is hereby

authorized and directed to take all such steps necessary to accomplish such

dissolution.

This Assignment Agreement is effectrve as of April 4, 2013.

The following additional provisions apply to this Assignment Agreement:

a. No Third Party Rights. Nothing contained in this Assignment Agreement shall
be construed or interpreted in any manner whatsoever as conferring any rights
of any nature upon any person or entity not a party to this Assignment
Agreement.

b. No Other Assignment. Assignors wamant that none of them has prev10us!y
assigned or transferred any assets, titles, claims, interests, or rights listed in
this Assignment Agreement. .

c. Applicable Law. The validity, interpretation, and performance of this
Assignment Agreement and of each and every provision herein, as well as all
questions related to the sufficiency ‘or other aspects of performance
hereunder, shall be governed by the laws of the State of South Carolina
except as to choice of law provisions, and no other.

d. Entire Coniract. This Assignment Agreement contains the entire agreement
among the parties with respect to its subject matter, and there are no oral or
written representations, understandings, or agreements that are not included
herein. No waiver, alteration, amendment, or modification of any of the
provisions hereof shall be bmdmg on any party hereto unless approved in
writing by such party. ,
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e. Counterparts. To facilitate execution, this Assignment may be executed in as
many counterparts as may be required; each.of which shall be deemed an
original, but all of which shall constitute one and the same instrument. '

IN ‘WITNESS WHEREOF, the parties hereto have executed this Ass»gnment
Agreement as of the day and year shown herein below.

Lrdorst (o s

David Alan Burton, Trustee of the Sloan mes Thomas Cato, individually and as
Marvin Burton and. Marjorie Cato Burton, General Manager and Member of T.E.
AB Living Trust for the Trust itself and for Cato Estate, L.L.C.

the Trust as Member of T.E. Cato, L.L.C.

Robert Lee Cato, individually and as Cathy Cato Evans, individually and as
Member of T.E. Cato, L.L.C. Member of T.E. Cato, L.L.C. :
Donn 8. Johnson, individually and as Helen Cato Jones, individually and as

Member of T.E. Cato, L.L.C. Member of T.E. Cato, L.L.C.

Jane Cato West, individually and as
Member of T.E. Cato, L.L.C.
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¢. Counterparts. To facllitats execulion, this Assignment may be executed in as
many countarparts as may be required; each of which shall be deemed an
original, but 2l of which shall constitute one and the same instrument.

| IN-WITNESS WHEREOF, the parties hereto have executed fhis Assignment
Agreement as of the day and year shown herein below

David Alan Burton, Trustee of the Sloan mes Thomas Cato, lndlvudually and as
. Marvin Burton and Marjoria Cato Burton, General Manager and Member of T.E.
AB Living Trust for the Trust itself and for Cato Estate, L.L.C.

the Trust as Member of T.E. Cato, L.L.C.
%A o ALz

Rotlert Lee Cato, individually and as ~ Cathy Cato Evans, lndWhaily and as
Member of T.€. Cato, L.L.C. Member of T.E. Cato, L.L.C.

Donn S. Johnson, individually and as Helen Calo Jones, indvidually and as
Member of T.E. Calo, L.L.C. Member of T.E. Cato, L.L.C.

Jane Cato West, individually and a5
Member of T.E. Cato, L.L.C.
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e. Counterparts. To facllitate executlon, this Assignment may be executed in as
- many counterparts as may be required; each of which shall be deemed an
original, but all of which shall constitute one and the same xnstrument

IN WITNESS WHEREOF, the parties hereto have executed this Assngnment
Agreement as of the day and year shown herein below.

Davxd Alan Burton, Trustee of the Sloan a’mes Thomas Cato, individually and as
Marvin Burton and-Marjorie Cato Burton, - General Manager and Member of T.E.
AB Living Trust for the Trust itself and for Cato Estate, L.L.C.

the Trust as Member of T.E. Cato, L.L.C.

Robert Lee Cato, indlvidually and as Cathy Cato Evans, individually and as
Member of T.E. Cato, L.L.C. Member of T.E. Cato, L L.C.
v Donn S. Jobfis . mdnwdually and as '. Helen Cato Jones, individually and as

Member of F.E. Cato, L.L.C. ‘ Member of T.E. Cato, L.L.C.

Jane Cato West, individualfy and as
Member of T.E. Cato, L.L.C. :
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e. Counterparts. To facifitate execution, this Assignment may be executed I as
many counterparts as may be required; each of which shall be deemed an
original, but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Assignment
_Agreement as of the day and year shown herein betow. .

G lH A

David Alan Burton, Trustee of the Sloan _James Thomas Cato, individually and-as
Marvin Burton and Marjorle Cato Burton, .~ General Manager and Member of T.E.
AB Llving Trust for the Trust {tseif and for Calo Estate, L.L.C.

the Trust as Member of T.E. Cato, L.L.C.

Robert Lee Cato, individually and as Cathy Cato Evans, individually and as
Member of T.E. Cato, L.L.C. Member of T.E. Cato, L.L.C.
Donn S. Johnson, indlvidualfy and as Helen Cato Jones, individually and as

Member of T.E. Cato, L.L.C. . Member of T.E. Cafo, LL.C,

e Cato West, individually and as
ember of T.E. Cato, L.L.C.

Cese o ; 2005723/
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e, Counterparts. To facilitate execution, this Assignment may be executed in as
many counterparts as may be required; each of which shall be deemed an
original, but all of which shall canstitute one and the same Instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Assignment
Agreement as of the day and year shown herein below.

/
. 4 28
David Alan Burton, Trustee of the Sloan mes Thomas Cato, individually and as

Marvin Burton and Marjorie Cato Burton, General Manager and Member of T.E.
AB Living Trust for the Trust itself and for Cafo Estate, L.L.C.
the Trust as Member of T.E. Cato, L.L.C.

Robert Lee Cato, individually and as ‘ : Cathy % Evans, individually and as

Member of T.E. Cato, L.L.C. - Member of T.E. Cato, LL.C.
Donn S. Johnson, individually a’hd as * Helen Cato Jones, individually and as

Member of T.E. Cato, L.L.C. * Member of T.E. Cato, L.L.C.

Jane Cato West, individually and as
Member of T.E. Cato, L.L.C.

e e A005-CP-16=51

' CL’}de.mﬂw,Ct a? ,651'7»3&;01,{7
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e. Counterparts. To facilitate execution, this Assignment may be executed inas
many counterparts as may be required; each of which shall be deemed an
original, but ali of which shall canstitute one and the same Instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Assignment
Agreement as of the day and year shown hereln below

AV

David Alan Burton, Trustee of the Sloan

Marvin Burton and Marjorie Cato Burton,
AB Living Trust for the Trust itself and for
the Trust as Member of T.E. Cato, L.L.C.

ﬁz;-
mes Thomas Cato, individually and as
"/ General Manager and Member of T.E.

Cato Estate, L.L.C.

Robert Lee Calo, individually and as
Member of T.E. Cato, L.L.C.

Cathy Cato Evans, Individually and as
Member of T.E. Cato, L.L.C.

5heb. Cov Do,

Donn 8. Johnson, individuaily and as
Member of T.E. Cato, L.L.C. -

Jane Cato West, individually and as
Member of T.E. Cato, L.L.C.

Helen Cato Jones, iitdividually and as
Member of T.E. Cato, L.L.C.

D\SS&L@_ ﬁ}"g‘f her q‘HD(ne_:j Al
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e. Counterparts. To facilitate execution, this Assignment may be executed in as
many counterparts as may be required; each of which shall be deemed an
original, but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Assrgnment

Agreement as of the day and year shown herem below.

WA A

David Alan Burton, Trustee of the Sloan
Marvin Burfon and Marjorie Cato Burton,
AB Living Trust for the Trust itseif and for
the Trust as Member of T.E. Cato, L.LC.

mes Thomas Cato, individually and as
General Manager and Member of T.E.
Cato Estate, L.L.C.

Rabert Lee Cato, individually and as
Member of T.E. Cato, L.L.C.

Cathy Cafo Evans, individually and as
 Member of T.E. Cato, L.L.C.

Hefon Gt Dﬁwc

Donn 8. Johnson, individually and as
Member of T.E. Cato, L.L.C.

Jane Cato West, individually and as
Member of T.E. Cato, L.L.C.

Helen Cato Jones, infli¢iduslly and as
Member of T.E. Cato, L.L.C.

by Albud- Nags | her
4*h’n92-|ﬂ*r

37588
y Commission Expires May 31, 2015

Sk Vi
AV c@é’sﬁ 2l
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e. Counferparts. To facilitate execution, this Assignment may be executed In.as
many counterparts as may be required; each of which shall be deemed an
original, but ali of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Assignment
Agreement as of the day and year shown herein below.

Drorsd . (ot r

David Alan Burton, Trustee of the Sloan mes Thomas Cato, individually and as
Marvin Burton and Marjorie Cato Burton, General Manager and Member of T.E.

"AB Living Trust for the Trust itself and for Cato Estate, L.L.C.

the Trust as Member of T.E. Cato, L.L.C.

Robert Lee Cato, individually and as ' Cathy Cato Evans, individually and as
Member of T.E. Cato, L.L.C. Member of T.E. Cato, L.L.C.

Donn S. Johnson, individually and as Helen Cato Jones, individually and as
Member of T.E. Cato, L.L.C. Member of T.E. Calo, L.L.C.

Jane Cato West, individually and as
Member of T.E, Cato, L.L.C.
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- Carroll M. Pitts, Jr., Esg, and

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK

Marjorie Cato Burton as Trustee

of the Stoan Marvin Burton and
Marjorie Cato Burton, AB Living
Trust, by and through David A.
Burton as Attorney-in-Fact,
Individually and in the right and on
Behalf of T.E. Cato Estate, LLC,

Plaintiffs
A Order
V- :

File Number: 2010-CP-46-2267

Robinson Bradshaw & Hinson,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
: )
PA,; )
)
)

Defendants

ORDER DENYING PLAINTIFF'S MOTION TO AMEND COMPLAINT

This matter is before the court on Plaintiffs’ motion to amend its complaint in the abave-
captioned matter. In this motion, Plaintiffs request that they be granted leave to amend their
complaint in order to add Joshua B. Vann, Esq., and Morton & Gettys, LL.C, as defendants to
this action. The Court finds that the addition of these parties to this action at this point in time
would be prejudicial to Defendants Robinson Bradshaw & Hinson, P.A. (RBH) and Carroll J.
Piits, Jr., Esq. (Mr. Pitts) Therefore, this motion to amend is DENIED,

Rule 13(&) of the South Carolina Rules-of Civil Procedure provides that after thirty days
have elapsed since the filing of the original complaint, a party may amend its complaint "only by
leave of court or by written consent of the adverse party." Additionally, "leave shall be freely
given when justice so tequires and does not prejudice the other party." It is well established that
a motion to amend is addressed to the discretion of the trial judge, and the party opposing the
motion has the burden of establishing prejudice. Tanner v. Florence County Treasurer, 336 S.C.
552, 521 S.E.2d 153 (1999). The prejudice Rule 15 envisions is a lack of notice that the new
issue is to be tried and a lack of opportunity to refute it. Id. .

Here, the alleged wrongful conduct occurred in December 2007 and the Plaintiffs
instituted litigation by filing a complaint in May 2010. The addition of two new parties more
than three years after the original complaint was filed and well over five years after the alleged
wrongful conduct occurred would prejudice Defendants RBH and Mr. Pitts. Plaintiffs have had

;W/(/W
f |
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ample time to add new parties to this action since the commencement of this litigation in 2010.
Plaintiffs knew or should have known who all was involved in the transactions giving rise to this
lawsuit since the commencement of this litigation. The motion to add two new parties is not
based on any recently discovered information; rather, it is based on the same common set of facts
that have been known to Plaintiffs for several years. The addition of these parties at this point in
the action would significantly delay the resolution of this case and prejudice Defendants by
effectively starting the case all aver again.

Plaintiffs argue that while they could pursue Mr. Vann and Morton and Gettys in a
separate lawsuit, the judicial economy weighs in favor of allowing these two putative defendants
to be added to the instant suit. The Court finds the interest in judicial economy in this instance
does not outweigh the-disruption and prejudice which the addition of these two parties to this suit

would occasion.

This rulmg is not based on the Statute of Limitations although it would appear to. the
Court that this would be an appropriate defease for Mr. Vann and Morton & Gettys to assert.
However, it is not before the court at this time; rather, it is an affirmative defense. As to Mr.
Vann and Morton'& Gettys, the Statute of Limitations would arise only in a suit against them in

which such defense was raised.

Pe In regard.to the "Assignment