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(Whereupon, the defendant 1S sworn 

MR MORIN Please the Court, Your Honor Before you J.S 

JustJ.n Byers He's pleadJ.ng gUJ.lty to four 1nd1ctments 

2008-GS-11-184 J.S murder, 2008-GS-11-185 J.S burglary 1n the 

fJ.rst degree, 2008-GS-11-186 J.S possesslon of a Vl -- a weapon 

durJ.ng the comrnJ.ssJ.on of a vlolent crlme, 200B-GS-11-1B3 J.S 

armed robbery He's represented by Don Thompson There's no 

recomrnendat10ns ln thJ.s case 

MR THOMPSON Your Honor, as a housekeepJ.ng matter, 

there was an eva1uatJ.on ordered and I'll hand up a copy of the 

evaluatJ.on 

EXAMINATION BY THE COURT 

Q You're Mr Byers? 

A Yes, sJ.r 

Q All rlght Mr Byers, you lntend to plea today to armed 

robbery? 

A Yes, Slr 

Q And to murder? 

A Yes, sJ.r 

Q And to burglary J.n the fJ.rst degree? 

A Yes, sJ.r 

Q And to posseSSlon of a weapon durJ.ng the cornrnlSSJ.on of a 

vlolent crlme? 

A Yes, Slr 

Q All rJ.ght SJ.r, J.f ever durJ.ng thls process you wanna 
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talk to your lawyer, you Just let me know and I'll allow you 

to speak to your lawyer ln prlvate, okay? 

A Yes, Slr 

Q Now, Slr, I need to let you know we are maklng a 

recordlng of everythlng that happens In here ThlS lady down 

there (lndlcatlng) she's a court reporter, she needs to be 

able to hear you and so do -- as well as I do and you're 

speaklng sort of softly so try to speak up and lf ever durlng 

thlS process you can't hear me, let me know and I'll speak up 

as well, all rlght? 

A Yes, Slr 

Q 

A 

Q 

A 

Q 

A 

Q 

Thank you How old are you, Slr? 

Twenty-one 

How far dld you go ln school? 

Twelfth grade 

Dld you get a dlploma? 

No, Slr 

Old you ever get your GEO? 

A Yes, Slr 

Q Presently are you marrled? slngle? dlvorced? wldowed? 

A Yes, Slr 

Q WhlCh one? 

A My wlfe's rlght there (lndlcatlng) 

Q Do you have any chlldren? 

A Yes, Slr 

5 
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1 Q How many? 

2 A Four 

3 Q How old are they? 

4 A SlX, four, two and seven months 

5 Q Pr~or to your arrest d~d you have a Job? 

6 A No, s~r 

7 Q How were you support~ng yourself flnanclally? 

8 A I sold drugs, Slr 

9 Q Ever serve ln the mllltary? 

10 A No, Slr 

11 Q On thlS partlcular charge how long have you been ln 

13 A Urn, a year 

14 MR THOMPSON January January 4th of last year, 2008 

15 EXAMINATION BY THE COURT 

16 Q Excuse me Wlthln the last twenty-four hours have you 

17 consumed any type of substance that ~s adversely or negat~vely 

18 affect~ng your ab~llty to understand what we're do~ng today? 

19 A No, Slr 

20 Q Have you ever been treated for any type of drug or 

21 alcohol abuse? 

22 A Yes, Slr 

23 Q When was that? 

24 A Uh, ---
25 Q Approxlmately 
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A 2007 

Q Where d~d you rece~ve that treatment? 

A Turbevllle 

Q And was lt for drugs, alcohol, or both? 

A Both 

Q And was ~t successful at the tlme? 

A Yes, Slr 

Q Are you satlsfled wlth the work that your lawyer has 

done? 

A Yes, Slr 

Q Do you feel llke you've had enough tlme to talk to hlm 

about the facts that are behlnd these cases, the legal 

elements of the offenses and that you or that -- for whlch you 

are charged and also any posslble defenses you mlght have? 

A Yes, Slr 

Q Beyond that whlch mlght have been stated ln ln thlS 

courtroom has anybody come to you and threatened you ln any 

way or made you any promlses ln order to get you to make the 

decls10n to enter the plea to these charges? 

A No, Slr 

Q Your declslon to enter the plea to all of these charges 

has been made freely and voluntarlly? 

A Yes, Slr 

Q Slr, I need for you to understand that under the law you 

are presumed lnnocent of all of these charges and you do have 
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a rlght to have a Jury trlal on any or all of these charges 

that you may wlsh At any trlal that would take place, lt 

would be the State that has the burden of proof and the State 

would have to conVlnce all twelve members of a Jury that you 

are ln fact gUllty beyond a reasonable doubt of all of these 

charges or of any of these charges Now, do you understand 

that you have a rlght to that trlal to any charge that we have 

before you today? 

A Yes, Slr 

Q And do you wlsh to walve your rlght to all of the charges 

11 that are agalnst you? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes, Slr 

You don't want a trlal on any of 'ern? 

No, Slr 

Slr, I need for you to understand that ln addltlon to 

16 glvlng up your rlght to a Jury trlal ln order to enter a plea 

17 you also have to glve up other very lmportant constltutlonal 

18 rlghts You have to glve up your rlght to confront and 

19 cross-examlne the State's wltnesses 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes, Slr 

You also have to glve up your rlght to present eVldence 

WhlCh you or your lawyer may feel would establlsh some type of 

defense to these charges 

A Yes, Slr 

Q You also have to glve up your rlght to remaln sllent and 

8 



~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you have to glve up your rlght of subpoena 

A Yes, Slr 

Q Now, Slr, do you understand all of those rlghts? 

A Yes, Slr 

Q And you wlsh to glve up all of those rlghts and proceed 

wlth enterlng a plea to all of these charges? 

A Yes, Slr 

Q All rlght Slr, lf you would, the gentleman over here 

( lndl.catlng) lS a sOllcltor, he lS gOlng to glve us the facts 

that are behlnd these cases I need for you to please llsten 

to hlm Thank you 

THE COURT Yes, Slr 

MR MORIN Your Honor, on January 4th 2008 Furman 

Armstrong was vlsltl.ng hlS brother at ... Flemlng Road here In 

Cherokee County Furman and h1s glrlfrl.end, Ivey, had gone to 

bed In one bedroom of the home, Kendr1ck and hls glrlfrlend, 

Caml.lle, had gone to bed ln another bedroom of the home 

Around 1 30 that mornlng the defendant, Justln Byers, entered 

the front door of the home He was armed wlth a Mossberg 

Maverlck 12-gauge shotgun When he got to the flrst bedroom, 

Furman had gotten up hearlng someone enter the home The door 

opened, Mr Byers pOlnted the shotgun at Mr Fur -- at 

Furman's head screamlng, "Glve l.t up" Accordl.ng to Furman's 

glrlfrlend, Ivey, Furman went to ralse hlS hands and sald, "I 

don't have any" At that pOlnt he was shot ln the face 
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kllll.ng hlm lnstantly Accordlng to autopsy only a braln stem 

and a small quantlty of braln tlssue was left In the Occlpltal 

reglon He baslcally was decapltated 

4 Mr Byers then moved to the next bedroom where Kendrlck 

5 had heard the shot and he got up and told hlS glrlfrlend to 

6 hlde under the bed When he got to the door, he was 

7 confronted by Mr Byers ln the same manner hlS brother had 

8 been, however, In thlS case as he was screamlng, "Glve l.t up," 
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Kendrlck gave hlm between 2 and $3,000 that he had Mr Byers 

fled the home Kendrlck reports he heard a car drlve off 

shortly after he left At that pOlnt Mr Kendrlck Armstrong 

reallzed hlS brother had been fatally shot Mr Byers fled 

wlth four other co-defendant's ln thlS case He's the flrst 

one to come before the Court That would be facts of the 

case The State would, along wlth the vlctlm's mother and the 

vlctlm of the armed robbery and burglary, we'd llke to speak 

at the approprlate tlme as to sentenclng 

EXAMINATION BY THE COURT 

Q Mr Byers, were you able to hear the sOllcltor when he 

gave me the facts? 

A Yes, Slr 

Q Now do you belleve that as he stated the facts that he 1S 

substantlally correct? 

A 

Q 

Yes, Slr 

All rlght 

I would llke to speak 

I'll be more than happy to hear from you I 

10 
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1 always allow the defendant to speak I usually allow the 

2 defendant to speak last and make any comments that that he 

3 would make -- that he would llke to make At thlS pOlnt I'm 

4 slrnply trylng to assure myself that you are fully aware of all 

5 of your constltutlonal rlghts and that the State has a 

6 substant1al factual basls to pursue the charges agalnst you 

7 and that there 1S agreement w1th you or agreement from you as 

8 to the factual basls for the charges aga1nst you, so lf you 

9 w111 be -- I'll be more than -- I welcome any comments that 

10 you wl11 have lf you w111 Just reserve them for later, okay? 

A Yes, Slr 

Q But aga~n lf ever durlng thls process you wanna speak to 

11 

12 

13 your lawyer, you Just let me know and I'll allow you to do so, 

14 okay? 

15 A Yes, Slr 
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Q You need to talk to your lawyer now? 

(Whereupon, a dlScuss10n was held off the record ) 

MR THOMPSON No, Slr 

EXAMINATION BY THE COURT 

Q Okay All rlght, Slr, wlth there be1ng an agreement from 

you that there 1S a substantlal factual bas1s for these pleas 

I need to also see lf you understand the posslble sentences 

that thlS court could lmpose today Now, Slr, do you 

understand that to the armed robbery charge that today I could 

sentence you between 10 and 30 years today? 

11 
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A Yes, Slr 

Q And, Slr, do you also understand that any sentence that 

lS 1mposed under the armed robbery charge that that wlll carry 

the classlf1catlons of v10lent and also carry the 

class1flcatlon of most ser10US? 

A Yes, Slr 

Q NOw, slr, have you been able to talk to your lawyer as to 

the consequences and ram1f1cat1ons of that of -- of the 

classlf1cat1ons of v10lent and most ser10US? 

A Yes, Slr 

11 Q Understandlng the posslble sentence I could 1mpose 

12 between 10 to 30 years as well as the class1f1cat1ons of 

13 vlolent and most ser10US consequences and ramlf1cat1ons under 

14 the class1flcatlon, do you stlll wanna enter that plea to the 

15 armed robbery charge? 
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A Yes, Slr 

Q Now, 81r, on the murder charge you do understand that 

that carr1es a sentence of 30 years to llfe at the department 

of correct1ons? 

A Yes, Slr 

Q And, Slr, you -- llke w1th the armed robbery charge the 

murder charge 18 class1f1ed as a vlolent offense and also a 

most serlOUS offense And agaln, you've been able to talk to 

your lawyer as to the consequences of the murder charge be1ng 

class1f1ed as a v10lent and a most ser10US offense? 

12 
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A 

Q 

A 

Q 

Yes, S1r 

And you understand those ram1f1cat1ons? 

Yes, SIr 

And you st111 wanna enter the plea to the murder charge 

understandIng the poss1ble sentence as well as those 

class1fIcat1ons and ram1f1cat1ons of those class1f1cat1ons? 

A Yes, S1r 

Q And, SIr, on the burglary In the fIrst, burglary 1n the 

flrst degree charge, Slr, you understand that on the burglary 

fIrst charge I can sentence you between 15 years and Ilfe at 

the department of correct10ns? 

A Yes, S1r 

Q And, Slr, as wIth the murder and the armed robbery 

charge, you understand that the burglary In the f1rst degree 

charge 1S classIfIed as a vIolent offense and also as a most 

serIOUS offense under the law? 

A Yes, Slr 

Q And aga1n, you've been able to talk to your lawyer as to 

the consequences and ram1f1cat1ons of the burglary In the 

fIrst degree charge be1ng class1fIed as VIolent most serIOUS 

and most ser10US and the consequences and ramIfIcatIons of 

those claSSIfIcatIons? 

A Yes, SIr 

Q 

A 

You stl11 wanna enter the plea to that charge? 

Yes, SIr 

13 
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1 Q And, Slr, you do understand that the use of a weapon 

2 durlng the comrnlSSlon of a vlolent crlme carrles 5 years and 

3 would run consecutlve to any of the other sentences that would 

4 be lmposed that arlse out of that same offense? 

5 

6 

A 

Q 

Yes, Slr 

And wlth that understandlng you stll1 wanna enter the 

7 plea to that charge? 

8 

9 

A 

Q 

Yes, Slr. 

Slr, are you are you ln fact gUllty of murder as lndlcted 

10 under Indlctment 2008-GS-II-184? 

11 

12 

A 

Q 

Yes, Slr 

And are you also gUllty of armed robbery as lndlcted 

13 under Indlctment 2008-GS-11-183? 

14 

15 

A 

Q 

Yes, Slr 

And, Slr, are you also gUllty of burglary ln the flrst 

16 degree as lndlcted under Indlctment 2008-GS-11-185? 

17 

18 

A 

Q 

Yes, Slr 

And, Slr, are you also gUllty as lndlcted under 

19 Indlctment 2008-GS-11-186 of possesslon of a weapon durlng the 

20 comrnlSSlon of a vlolent crlme? 

21 

22 
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25 

A 

Q 

A 

Q 

A 

Yes, 

Slr, 

Yes, 

Have 

Yes, 

Slr 

have you been able to hear all of my questlons? 

Slr 

all of your answers been truthful and honest? 

Slr 

14 



THE COURT 

MR MORIN 

Dlscovery has been shared wlth the defense? 

Yes, Slr 

THE COURT Prlor record? 

15 

1 

2 

3 

4 

5 

6 

7 

8 

MR MORIN Has a common law robbery convlctlon from 2004 

or let me conflrm that, Your Honor I belleve lt was 2004 

MR THOMPSON Correct 

MR MORIN Yes, 2004 

THE COURT All rlght Glve me Just a moment to read 

9 thlS report 

10 MR MORIN Yes, Slr 

11 (Pause ) 

12 THE COURT All r1ght I've revlewed the report prepared 

13 by the South Carollna Department of Mental Health ForenS1C 

14 Evaluatlon SerVlces on Mr Byers and the report admltted 1n 

15 thlS proceedlng wlll be made a part of the record of thlS 

16 proceedlng 

17 (Medlcal evaluatlon report marked Defendant's Exhlblt 

18 No 1) 

19 THE COURT We have a prlor record Old you say that 

20 some people dld wlsh to address the Court on behalf of the 

21 

22 

23 

MR MORIN Yes, Slr, but before we do that there's a 

housecleanlng matter that I -- that's corne up durlng thlS 

24 reported to you, I thlnk, and I may have mlsunderstood, that 

25 he had a 7-month-old Chlld WhlCh he's been ln Jall for 14 

15 

He 
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1 months so I don't know maybe I m~sheard h~m but I th~nk we 

2 need to make sure he understands what's gOlng on and maybe 

3 that needs to be explalned at some po~nt 

MR THOMPSON I can explaln that 

MR MORIN Okay 

4 

5 

6 MR THOMPSON I, when I talked wlth Mr Byers, the flrst 

7 tlme I talked wlth hlm, Judge, he he advlsed me that hlS 

8 glrlfrlend was pregnant at the tlme he was arrested, 

MR MORIN Okay 

MR THOMPSON and that that was ---

MR MORIN Okay I guess you can make lt that way All 

9 

10 

11 

12 

13 

rlght Your Honor, I'd I'd llke to go flrst Also present lS 

hlS mother Sarah Jackson and as I stated the vlctlm, Kendrlck 

14 Armstrong, who lS the brother 

15 Your Honor, In thls case Mr Byers whlle he was 

16 comrnlttlng these crlmes dldn't wear a mask or conceal hlS 

17 ldentlty In any way, and hls burglary flrst lS a llttle 

18 strange ln that It has four aggravators It occurred at 

19 nlghttlme, lt occurred whlle he was armed wlth a deadly 

20 weapon, It occurred whlle he commltted a robbery, and lt It 

21 resulted durlng the burglary someone was ~nJured And as you 

22 stated you know -- you have hls record, however, durlng --

23 once he returned to the vehlcle wlth the other co-defendants, 

24 one of the co-defendants, Tomalne Deal, who was drlvlng the 

25 vehlcle, reported that Mr Byers sald, "I'm a goon I'm a 

16 
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1 real goon I had shot somebody but he got the money " 

2 Your Honor, Sarah Jackson, Furman's mom's here and other 

3 fam~ly members are present on the r~ght slde of the courtroom 

4 Furman was 24-years-old, Your Honor, and Ms Jackson has ~n 

5 her hand what may be one of the saddest th~ngs I've seen, that 

6 ~s Furman's d~ploma from Southern Wesleyan College, th~s 

7 occurred on a Fr~day January 4th, and he was to return to 

8 Southern Wesleyan for the last semester of h~s sen~or year and 

9 he was gonna graduate and Ms Jackson had to go to that 

10 

11 

12 

13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

graduat10n ~n May of 2008 and ~nstead of see~ng her son 

graduate she got a d~ploma for hlm, and I've never seen a 

dlploma that has at the bottom, "Granted posthumously," but 

for a 24-year-old, Furman was try~ng to l~ve r~ght He 

graduated from Broome Hlgh School, he'd gone to Southern 

Wesleyan, he was on track to graduate TOXlcology reports on 

hlm shows that he d~dn't have alcohol or any other substance 

1n h1S system The four people that were present ~n that home 

that n~ght Just got through watch~ng a ball game and were 

gonna have a n~ce weekend I have Slnce spoken to Toma~ne 

Cam~lle, the g~rlfr~end of Kendrlck's, as we were gett~ng 

ready for th~s tr~al She's presently a student at 

Charleston, College of Charleston and lt took me a whlle to 

expla~n to her what was gOlng on because she had to stop 

several t1mes 'cause she was crYln' 

Oftent~mes, the med~a reports home ~nvas~on and I don't 

17 
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1 really care for the term because It'S a sensatlonal term for 

2 

3 

4 

5 
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8 
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10 

11 

12 

13 

14 

15 

the most part In thlS case lt appl1es There was some 

dlScuss10n ln the vehlcle by one of the other co-defendants 

when they drove up about not gOlng 1n because one of the women 

1n there was hlS slster and when he reallzed hlS slster was 

there, he sald, "Maybe we ought not do thlS," but they went 

ahead They dlvlded up the 2,000 or $3,000 that was taken 

from Kendr1ck and that that would have been the end of the 

case but all four of them are charged wlth all these cr1mes 

W1th Mr Byers's testlmony, I've already 1nformed the famlly 

that the next V1C -- the next defendant Kendrlck -- I mean, 

Kelvln Dawklns, who provlded Mr Byers wlth the gun and helped 

plan what they were gonna do, he'll be trled ln July There 

was so much potentlal lost Mr Byers lS Just a Ilttle 

younger than what Mr Armstrong was when he dled and 

16 Mr Armstrong was dOlng everythlng that we always want our 

17 

18 

19 

20 

21 

22 

chlldren to do and he -- and they probably grew up both here 

ln Cherokee County for the most part and they both chose 

d1fferent paths and the State belleves that a slgnlflcant 

sentence and beyond the mlnlmum 30-year sentence 1S called for 

ln the case I'll leave lt to Ms Jackson and Mr Armstrong 

1f they have anyth1ng to add I know Mr Armstrong does I 

23 don't know If Ms Jackson wlll be able to speak 

24 THE COURT All rlght I'll be I'll be more than happy 

25 to hear from anyone that would llke to address the court 

18 
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need to Just let you know the lady down front, r1ght 1n front 

of you, 1S a court reporter She 1S mak1ng a record1ng of 

1 

2 

3 

4 

5 

6 

7 

8 

9 

everyth1ng that happens here Even though she's closer to 

ya'll than she 1S to me, I need you to speak up loud enough so 

that both she and I can hear you and 1f you would, when you 

speak, start by glv1ng us your full name so she can get 1t 

10 

11 

so she can wr1te 1t down Be more than happy to hear from 

you Slr, you wanna go f1rst? 

MR ARMSTRONG Your Honor, I'm Kendrlck Armstrong 

THE COURT Yes, slr, Mr Armstrong 

MR ARMSTRONG I was a vlct1m 1n the case Your Honor, 

12 I th1nk that the defendant -- well, I thlnk that Just1n should 

13 get a 11fe sentence because he commltted a murder and armed 

14 robbery or 1n armed robbery WhlCh 1t'S can lt can be 

15 cons1dered as a capltal pun1shment Wh1Ch 1S -- that's the 

16 death penalty and my brother was at the peak of h1S 11fe, Your 

17 Honor I mean, he worked hard h1S whole 11fe Me and my 

18 brother always worked hard and when he was at the peak of hlS 

19 Ilfe I was graduat1ng from college I mean, that's all my 

20 mother wanted I mean, my brother he had a tW1n brother and 

21 every t1me I look down at my other brother, all I can th1nk 

22 about 1S h1m, Your Honor, and I thlnk I th1nk that he should 

23 hold a 11fe sentence Wh1Ch he was telllng you he was sell1n' 

24 drugs and he already has a armed robbery from 2004 and for h1m 

25 to take an 1nnocent person Ilfe, and he was trY1ng to take 
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1 mlne too as well, and, I mean, 30 -- and feel that 30 years 

2 that's a slap on the wrlst for a person llke that 'cause 

3 they're dangerous to soclety 

4 

5 

6 

7 

THE COURT 

MR MORIN 

THE COURT 

MR MORIN 

Thank you, S1.r 

Ms Jackson 1.S -- can't talk 

All r1.ght 

I thlnk I've covered what you need -- she 

8 wanted me to say about her son 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MS JACKSON Yeah 

THE COURT Anythlng else from the S -- anyth1.ng else 

from the State? 

MR MORIN No, Slr 

THE COURT Yes, Slr, Mr Thompson 

MR THOMPSON Thank you, Your Honor Judge, thlS lS, 

I'm gonna be honest wl.th ya, Judge, I've had thlS case for a 

llttle blt over a year and thlS case has welghed on me 

There's nothlng that I can say here today that's gonna change 

anythlng that's happened There'S nothlng that I can say here 

today that's gonna Justlfy anythlng that's happened and I'm 

I'm I'm sorry and and Mr Byers expressed hlS remorse to me 

and hlS Mr Byers' fam1ly 1S sorry to the Armstrong famlly 

for what's happened 

Judge, 1t appears that that Mr Byers when he was 

24 arrested he gave a statement to the pollce and he's pretty 

25 much always stood by that statement The other people that 

20 
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1 were arrested gave statements also and and pretty much all 

2 four of 'em have glven essent1ally the same statement as to 

3 what happened I understand that Mr Dawklns may be at th1S 

4 p01nt ln t1me reallz1ng he shouldn't have glven a statement, 

5 may be trYlng to change hlS, but what 1t appears happened that 

6 that day 1S that Mr Dawk1ns, who 1S older than Mr Byers or 

7 e1ther of the other two co-defendants, Toma1ne Deal or Chas 

8 Sm1th, apparently he ran lnto Mr Byers that day and and In 

9 talk1ng I thlnk Mr Byers asked h1m what he was up to and he 

10 sald, "I'm out to hlt a llCk," and apparently ln street slang 

11 hlt hlt a llCk means we're gonna rob somebody and he asked 

12 Mr Byers lf Mr Byers had a gun and Mr Byers had a pellet 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

gun WhlCh Mr Dawklns took from hlm Well, apparently Chas 

Smlth's slster, and I'm not saylng that that lS true but I'm 

telling you thlS lS what they were operatln' on, Chas Smlth's 

Slster had told Mr Dawklns that Mr Kendrlck Armstrong was a 

drug dealer and had a lotta money, as I say I'm not saylng 

that's true, I'm Just tell1n' ya that's what 1nformatlon they 

were operatln' on, and that Mr Dawklns declded that we were 

gonn rob -- they were gonna rob Mr Kendrlck Armstrong Well 

they dldn't have a way to get to hlS house so Mr Dawklns 

recrulted Mr Tomalne Deal, who had a car, to get everybody 

there Somewhere durlng the course of gOlng to the house 

Mr Dawklns went to a relatlve's house of hlS and for lack of 

a better word I'll use the word "exchanged" but got rld of the 
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1 

2 

3 

pellet gun and got a shotgun They got ln the car, 

Mr Dawk1ns gave the shotgun to Mr Byers, told Mr 

go 1n the house and and rob Mr Kendr1ck Armstrong 

4 Smlth I thlnk was ln the car because he knew where 

Byers to 

Mr Chas 

5 Mr Kendrlck Armstrong llved, knew the dlrectlons and Mr Deal 

6 was drlvlng the car 'cause he had the car On the way there 

7 someone, and I suspect I know who but lt's not clear, someone 

8 gave Mr Byers some ecstasy to take, so by the tlme they got 

9 there Mr Byers was un -- not only under the 1nfluence of the 

10 marlJuana he had smoked earller that day and I be11eve you 

11 told me you'd taken those p1lls earller that day, 1S that 

12 correct, 

THE DEFENDANT 

MR THOMPSON 

(Nodded 1n the afflrmat1ve ) 

--- yeah, but he was also under the 

lnfluence of ecstasy that he'd been glven 1n the car 

13 

14 

15 

16 

17 

18 

19 

Mr Byers got out, went 1n the house, the other three told 

hlm, "Ya got 15," or somebody told hlm, the other three stayed 

1n the car, somebody told hlm "Ya got 15 mlnutes We'll be 

back to p1ck ya up 1n 15 m1nutes" He went 1n the house He 

20 tells me when he went 1n that a male, the flrst male he ran 

21 lnto that that sort of 1n front of hlm says he reached up and 

22 grabbed the end of the shotgun, I mean, he went 1n the house 

23 to rob 'em there's no questlon, says the male reached up and 

24 grabbed the end of the shotgun and when he d1d that the gun 

25 went off and and the results are Mr Furman Armstrong dled 
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1 lmmedlately Then Mr Kendrlck Armstrong came outta the back 

2 or out of another room and Mr Byers robbed hlm, I don't know 

3 lf there was -- I don't thlnk there was another shell ln the 

4 shotgun, I thlnk lt was a -- had one shell ln lt, but 

5 Mr Byers robbed hlm He took the money back outslde, saw the 

6 car comlng down the road that that brought hlm there, got ln 

7 the car, they SpIlt up the money, I thlnk he gave lt to 

8 Mr Mr Dawkins and Mr Dawklns apportloned lt out to people 

9 ln accordance to what he thought people deserved, and they 

10 went separate ways They were all arrested I -- and I I 

11 belleve lt was Mr Chas Smlth, I may be wrong, but I thlnk 

12 Mr Chas Smlth lrnrnedlately went and called the pollce and 

13 s -- told what happened, I belleve lt was Chas Smlth, lt was 

14 elther hlm or Mr Deal, lt was one of the two Mr Deal or 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr Smlth One of 'em was was so scared they lmmedlately went 

and called the pollce, that's what put the pollee on these 

four people so qUlckly and then they were Just ln short order 

arrested That's the events of that day, Judge, and I don't 

know how to -- I wlsh there was some way we could go back ana 

change lt but there's not 

The report that I handed up to you from the Department of 

Mental Health ForenS1C Evaluatlon Servlce ln looklng at lt 

there's two thlngs I I wanna pOlnt out to Your Honor and I 

know you've sat there and read lt, took a few mlnutes to read 

lt, number one, lt lndlcates that there lS Cannabls 
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23 

24 

25 

dependence, alcohol dependence and halluclgln abuse WhlCh 

baslcally plays rlght lnto the facts that I Just told you ln 

thlS case It shows that there's baslcally been a I mean, 

he's 21-years-old and lt shows there's been a long hlstory of 

that It also shows at I I don't know whether to call lt a a 

number of slgnlflcant events ln hlS Chlldhood or a lack of 

slgnlflcant events ln hlS chlldhood that have led hlm to be 

the person that that he lS today as far as the the the type of 

chlldhood he led, Chlldhood that he had He had a problem ln 

school, he he was hyper, had dlfflculty concentrat1n' and 

focusln', he was on Rltalln, he he baslcally apparently llved 

In a very, thlS says he's from Greenvllie and I thlnk he llved 

back and forth between Greenvllie and Cherokee and apparently 

he llved ln a -- had a Chlldhood that was a rough Chlldhood 

and and that unfortunately made an lmpresslon on hlm, lt lt lt 

lt made -- they've got hlm dlagnosed now wlth Antl-Soclal 

Personallty Dlsorder, that may have been the cause of that, 

that that rough Chlldhood He had a number of, I won't say a 

number of hospltallzatlons, but he had a hosp1tallzatlon ln 

2004 where he lost conSClousness and that, a number of flghts 

as a Chlld, selzures from alcohol wlthdraw as a Chlld, those 

type thlngs have have I guess Just sort of all plIed lnto one 

ball H1S hlS employment he he dld at one tlme work at 

Ryan's Prlor to hlS lncarceratlon early last year he had 

worked at Ryan's for a perlod of tlIDe 
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25 

I met hlm, f1rst tlme I met h1m he was ln Turbevllie 

Correctlonal dOlng a -- he'd been -- he had that YOA sentence 

on that common law robbery and they arrested hlm on th1s and 

1mmed1ately sent hlm from the Jall here to Greenv11le County 

to deal w1th a parole v10latlon and he was sent away I went 

to see h1m In the Ja1l Just a few days after h1s arrest and I 

was asslgned to hlm and he was already gone and s1ttln' ln 

Turbevl1le, so I mean, lt was short order from arrest on thlS 

charge to parole vlolatlon to Turbevll1e, so I went down and 

talked wlth h1m ln Turbev1lle, talked wlth the I wanna say the 

deputy warden but I may be wrong, make sure I'm not teillng 

you wrong here, well, assoclate warden not deputy warden but 

Llnda Bradshaw the assoclate warden at Turbevllie At that 

14 pOlnt In tlme, what she told me was that he was not a problem 

15 prlsoner and that she was -- dldn't know about these charges 

16 but that that, you know, he he was there on a robbery charge 

17 and and was not a problem at Turbevllie at all 

18 What he's asked me to ask the Court for, and I'll ask the 

19 Court, I've explalned to hlm that that a 11fe sentence means 

20 you dle ln the department of correctlons, I've explalned to 

21 hlm my feellngs on what type a sentence I thlnk he's probably 

22 gonna get, he's asked me to ask the Court ln hlS ln hlS 

23 termlnology to glve hlm a number, lnstead of a Ilfe sentence 

24 to glve h1m a number of years I've expla1ned to h1m that 1f 

25 the Court were to do that, I don't thlnk the Court would go to 

25 
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1 the 30 years WhlCh 1S the m1n1IDum on the murder, mlght m1ght 

2 conslder 35 or 40, he's gonna have to do 1t day for day, he's 

3 not -- there's -- he's -- he was under the bellef when I 

4 talked w1th hlm the 'other day agaln, to slgn hlm up on thlS 

5 plea, that he was looklng at 85 percent and I told hlm, "No, 

6 

7 

8 

9 

on a murder charge It'S day or day, It'S not 85 percent If 

you get 30 years, you do 30 years If you get 35, you do 35 

If you get 40, you do 40" I would ask you to conslder a 

an amount of tlme somethln' less than a I1fe sentence If he 

10 were to get 30 years, he'd be an old man llke me when he got 

11 out, anythlng 0 -- more than that he'd be even older when he 

12 got out Hopefully at that pOlnt ln tlme he really wouldn't 

13 be a problem on soclety anymore other than maybe ln an old 

14 folks home havln' to keep hlm up or somethlng but that mlght 

15 be, mlght be cheaper than the department of correctlons I hate 

16 to say that, but It mlght glve hlm some lncent1ve to real1ze 

17 that he he has some hope down the road even though lt'S a long 

18 ways down the road and lt would be very near the end of hlS 

19 Ilfe, so I would ask you to conslder somethln' less than a 

20 llfe sentence, Judge 

21 H1S father's standlng here, hlS grandmother's stand1ng 

22 here, hlS wlfe's here wlth me, they have other frlends and 

23 

24 

relatlves slttlng out ln the back of the courtroom I don't 

know -- h1S father's name 1S James Byers Do you wlsh to say 

25 anythlng, Mr Byers? 
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1 

2 

3 

4 

I'll 

MR BYERS Yes 

MR THOMPSON G1ve her your full name Okay, I'll 

THE COURT G1ve me Just one moment 

5 EXAMINATION BY THE COURT 

6 

7 

8 

9 

10 

11 

12 

Q All r1ght Mr Just1n Byers, were you able to hear the 

statements that were Just made by your lawyer? 

A Yes, Slr 

Q Now you agree w1th everyth1ng that he has stated so 

far? 

A 

Q 

Yes, Slr 

13 THE COURT All r1ght Slr, 1f 1f you would, I need to 

14 let you know as well we are mak1ng a recordlng of everyth1ng 

15 that happens here so now you're on the Oppos1te slde of the 

16 courtroom from the court reporter so please speak up loud 

17 enough so that she and I both can hear you and 1f you would, 

18 start by glv1ng us your full name so she can take 1t down 

James Lamar Byers 

Yes, ma'am -- yes, Slr 

27 
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25 

MR BYERS 

THE COURT 

MR BYERS Your Honor, flrst of all I'd llke to say that 

I stand here 1n support because he's my Ch1ld I don't stand 

here condonlng anythlng he have done but most of all I'd llke 

to say to Ms , uh, 

MR THOMPSON Armstrong 
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MR BYERS --- Ms Armstrong, I mean, after seelng her 

face here I kn -- I reallze who she lS, I know her I've had 

the chance to meet her son deceased before when he was a young 

man comln' up I had a tlme to even say some thlngs to hlm He 

was a flne young man He was an example what every young man 

should be but I stand here today wlth my son because he lS my 

son and I hate what have happened and I feel sorry for the 

Armstrong famlly and what they're gOlng through I feel thelr 

paln but I can't say why he dld what he dld and llke he sald 

he had a very hard chlldhood At the tlme that he was born, 

he llved wlth me untll the tlme he was 3-years-old, he was 

kldnapped and taken away I wouldn't press charges and have 

them brought back 'cause he was wlth hlS mother and I dldn't 

know where they were at the tlme When I flnally found out 

where my son was, he was 14-years-old slttln' ln the 

department of Juvenlle Justlce Once he was released at the 

age of 16 they released hlm to hlS mother She released hlm, 

at that tlme she brought hlm to me but all the years ln 

between she wanted me to have nothln' to do wlth hlm All she 

wanted was the Chlld support money That Chlld he never dld 

get the fatherly love I never got the chance to be the 

father and ralse my Chlld 11ke Ms Armstrong dld, you know 

11m not maklng any excuses for what he dld because what he 

done lS wrong, live talked to hlm about lt 'cause lt hurt me 

more than to see hlm go to Jall but, you know, on behalf of 
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1 what the lawyer already sa1d, I mean, even 40 or 50 years 1t 

2 glve h1m hope, I mean, the daughter that he has, he never even 

3 had a chance to even hold the baby, see the baby But once 

4 aga1n I I don't ask for no mercy I Just, you know, llke h1S 

5 lawyer sa1d even If he get 45, 50 years when he come out he 

6 gonna be too old to to do anyth1ng but maybe that Ch1ld w1ll 

7 be around and Just once get to see her father and spend some 

8 t1me wlth hlrn Just once, but llke I say to the famlly I feel 

9 sorry and I apologlze for what my Ch1ld has done to ya'll and 

10 I hope that ya'll f1nd 1t 1n your heart to, you know, one day 

11 forg1ve but I feel your paIn also and I do not condone what he 

12 have done I've talked to h1m, I told h1m the day before all 

13 th1S happened when I found out he was hang1n' around w1th th1S 

14 Kelv1n guy, I told h1m to stay away from that guy he noth 

15 was noth1n' but bad news but he's always been eas1ly 

16 1nfluenced by others espec1ally after they got got hlm on the 

17 drugs, you know, but that's all I'd llke to say Thank you 

18 THE COURT. Thank you, Slr 

19 

20 

21 

22 

MR THOMPSON Thls 1S h1S grandmother, Ms Maytox 

(phonetlc) I'm sorry 

MS BYERS Mary Byers 

MR THOMPSON Mary Byers I'm sorry Do you wlsh to 

23 address the Court? No, she doesn't wIsh to address the Court 

24 

25 

Ms the w1fe doesn't wIsh to eIther, so at thIS pOInt In 

tIme I guess the only thIng I have left, Your Honor, 1S 

29 
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1 whatever Mr Byers would llke to tell the Court 

2 THE COURT Mr Byers, I'll be more than happy to hear 

3 anyth1ng that you would llke to say or would llke for me to 

4 know or cons1der 

5 

6 

7 

8 
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THE DEFENDANT Yes, slr 

Byers I'm 21-years-old Urn, 

Your Honor, may name 1S Just1n 

I llke to say I'm sorry for 

what I done but at the tlme I was -- I wasn't aware of what 

really I was d01n' I wa -- I thought that I was really 

help1n' myself, I wasn't really th1nkln' about I was hurt1n' 

someone When I went to do th1S, I was under 1nfluence of a 

drug that I've been dOlng Slnce beg1nn1n' a tlme, Slnce I I 

knew of drugs, and now I read the Blble and I know that the 

B1ble says that you can do anythlng through Chrlst Jesus that 

strengthens you and r1ght now, Lord, I I walk w1th God and I 

llke to tell the famlly, the guy that's here, h1S morn, that 

whatever that I've done to hurt them and thelr fam1ly that I'm 

sorry, to the famlly that's here that I'm sorry Whatever I 

can say to take back what has happened I do that, whatever, 1t 

don't matter Th1S aln't for what I can be benef1c1al for 

you, th1S 1S for me for what I have 1n my head and God I thlnk 

I th1nk about th1S every day and I know that I can't take back 

what's already done but what I can do 1S plan for the future 

and my future 1S 1n God and I I know that he can help me 

'cause I know he's helped other people ln the past and what 

God says goes through anybody and r1ght now I'm Just f1lled 
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wlth the Holy Splrlt rlght now, you know I I llke to say 

that my wlfe, my grandma, my father, I'd llke to say I'm sorry 

to them, to my klds, to all the rest of my faml1y I'd 11ke to 

say I'm sorry to them I can't belleve that I'm gOlng through 

somethln' llke thls but I know and that the Blble says that 

the trlals and trlbulatlons you go through wl11 make you 

stronger and that's what I have to say, Judge 

THE COURT Thank you, Slr 

THE DEFENDANT Please be len lent on me 

MS JACKSON You should have been lenlent on Furman 

THE COURT I'll flnd that there's a substantlal factual 

basls for the plea I'll flnd that the defendant's declsl0n 

to enter the plea has been made freely, voluntarlly, knowlngly 

and lntellectually by hlm I wll1 flnd that he has recelved 

the serVlces from a very competent and able legal counsel, 

serVlces that he has lndlcated to the Court that he lS 

satlsfled wlth and that he has Obvlously relled on ln reachlng 

the deC1Sl0ns that he has made today, therefore I am gOlng to 

accept the plea On Indlctrnent 2008-GS-11-184 and 185, I have 

consldered very serlously the request that has been made by 

your lawyer and the pleas that have been made by your father 

but I cannot accept thelr pleas The helnousness of thlS 

offense and the Clrcumstances of how lt happened I belleve 

]ustlfles a 11fe sentence Even lf I gave you a number, I do 

not belleve that the number would put you ln a pos1tl0n to 
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1 where you would be released from the department of 

2 correct~ons S~nce I feel l~ke that the l~fe sentences are 

3 Just~f~ed I w~ll sentence you to l~fe for the offense of 

4 murder and also for the offense of burglary ln the f~rst 

5 degree I've ~ndlcated a 30-year sentence on the armed 

6 robbery and also a 5-year sentence on the possesslon of a 

7 weapon dur~ng the commlSS1on of a v~olent crlme Good luck to 

8 ya, Slr 

9 MR THOMPSON Thank Your Honor 
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6 Old you appeal from the Judgment of conVIction or the Imposltton of sentence?.I. re1J l.e stet! 
+blat rt\'1 4F\pY)"l~i ec,pp-eCll but hi! -tCq \=td tv do so 4 

7 If you answered "yes" to (6), Itst 

(a) the name of each Court to whIch you appealed 

1 

11 

III 

(b) the result m each such Court to wInch you appealed 

1 

11 

III 

(c) the date of each such result 

1 

11 

III 

(d) lfknown, cltattons of any wntten opmton or orders entered pursuant to such results 

1 

11 

III 

8 If you answered "no" to (6), state your reasons for not so appealmg 

35 

(a) Afte( )n~rrnlf(9 fhi o.tJ-Q(O~f +blat.L WQOled +0 appeal 
(b) I wa5 uno\t( ~b£ I rnp(f~~tQO +~C\.\- hi ~d-ed 4-h·f OIpP'lc.l 
(c) I ficent\i tc,und ou:t tY\~ ()t~o{n-ey a,J~+ +\)t CA V\O~fA 0 ~ Crf~a) 

9 State concIsely the grounds on whIch you base your allegatIOn that you are bemg held m custody 
unlawfully 
(a) :i:o££Uc.}, v ~ fA ~Sl ~}&nCe 
(b) In wslodi tn VI Qlcd=')'QY') 
(c) Got-refe\. aU! \ +1 rp\elt. 

2 
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11 Pnor to thIs applIcatIOn have you filed WIth respect to thIs conVIctIon 

(a) any petItIon 10 a State Court under South Carolma Law? 

No 
(b) any petItIons 10 State or Federal Courts for habeas corpus or post-conVIctIon reItef? 

JVo 
(c) any petItIons 10 the Umted States Supreme Court for cernoran other than petItIons, Ifany, 

already specIfied 10 (7) _J...:14~o~ ___________________ _ 
(d) any other petItIons, motIons or apphcatIons 10 thIS or any other Court? 

1\)1) 

12 If you answered "yes" to any part of (11), h8t WIth respect to each petItIon, motIon or 
apphcatIon 

(a) the specIfic nature thereof 

1 " "'/,1* 
11 

I\. l} 
111 

I \ l\ 
IV 

(b) the name and locatlOn of the Court 10 whtch each was filed 

I 

11 

rvlA 
/I 'II 

\( 'I 
l1l 

II 
IV 

(c) the dlsposltIon thereof 

/,¥,~ 
11 

1\ , ) 
111 

\ \ , \ 
IV 

3 



(d) the date of each such dIsposItion 

I tvlA 
1\ II 

11 

'\ " 
11l 

I t I I 
IV 

(e) If known, cItatIOns of any wntten OpIntOnS or orders entered pursuant to each such dIsposItIon 

I tV/A 
• 

11 
1\ \} 

\\ , I 
III 

" I' IV 

13 Has any ground set forth In (9) been preVIously presented to thts or any other Court, State or Federal, 
In any petItton, mohon or applIcatIOn wluch you have filed? _ ...... t\.loo,I~~D~ _________ _ 

14 If you answered "yes" to (13), IdentIfy 
(a) whIch grounds have been presented 

11 

111 

(b) the proceedmgs In whIch each ground was raIsed 

11 

111 

15 If any ground set forth In (9) has not preVIously been presented to any Court, State or Federal, set 
forth the ground, and state conCIsely the reasons why such ground has not preVIously been presented 

(a) See ~o~ &; and W 
(b) ______________________________________________ ___ 

(~---------------------------------------------------
16 Were you represented by an attorney at any hme dunng the course of 

(a) your arraIgnment and plea? ~y....!-e~5~---------------------
(b) your tnal, If any? ___ \-7J..:tf....:S~ ____________________ _ , 
(c) your sentencIng? __ 'j+--e"-'5~ ______________________ _ 
(d) your appeal, If any, from the Judgment of conVIctIon or the ImposItion of sentence? 

t:J/1} , 
(e) preparatIOn, presentatIOn or consIderatton of any petItIOns, mottons, or applIcatIon wIth respect to 

thIS conVIction, whIch you filed? _LN=O __________________ _ 

4 

37 
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17 !fyou answered "yes" to one or more parts of(16), hst 

(a) the name and address of each attorney who represented you 

-non f\ Thorn ps.Qn 
11 ~ \ 0- tD f No h-l rn:f..S~O(l-e Sh, e t / P D! B.o'?( ~ 001)' 

111 Ga ~Q"'-.ti S C. ~ ~J4 1) J 

(b) the proceedmgs at wluch each such attorney represented you 

C't\A\ 'h[ {l)=t.o.. j - ~I? - d-bD1 
11 

III 

18 State clearly the rehefyou seek In filmg thIS apphcatton ! ~ !>£.e K.I'D~ =Iv hA.\H +be ~en +t n t e ':; () n c\ tJ \ lll- V t\c.tW-eJ 
_I'L If/( it 3,rstA 

I 

19 Are you now under sentence from any other court that you have not challenged? 

}JO 

5 
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S TATE OF SOUTH CAROLINA ) 
) 

COUNTYOF _____________ ) 
VERIFICATION 

CJ 

~! ~ 
I, -, bemg duly 

sworn upon oath, depo e and say that I have subscnbed to the foregomg appIWatIon~at I know the 
contents thereof, that It mcludes every ground lmown to me for vacatmg, settm~sIde.:PJ' co~c(tmg the 
conVIctlOn and sentence attacked ill thts apphcatlon, and that the matters and all~tIon&-.there}ll ~etforth 

fT1 L:J '" J 

are true fT1 W (,-1(1 

Sworn to and subscnbed before me 

ThIS 2... y. f PecJW>.~ 6f 

APPLICATION TO PROCEED WITHOUT PREPAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, , hereby apply for leave to 
proceed ill thts actIOn WIthout prepayment of fees or costs or secunty therefor In support of my 
appbcanon I declare under penalty or pelJury that the folloWIng facts are true 

(1) 

(2) 

I am the applIcant ill thts actIOn and I belt eve I am entItled to redress 

Because of my poverty I am unable to pay the costs of proceedmg or gtve secWlty 
therefor 

Apphcant 

Sworn to and subscnbed before me 

ThIS C_dayof g ~20 tS<[ 

Notary P'",bl 

My ComlTIl s n ExpIres Z 7.. J:.....<L- 2.....b L ~ 

6 

43 



44 

STATE OF SOUTH CAROLINA 

COUNTY OF CHEROKEE 

Justlll 0 Byers, #310267, 

ApplIcant, 

v 

State of South Carolllla, 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

2009-CP-11-1232 

RETURN 

The Respondent, makmg Its Return to the applIcation for post conVIction relIef (PCR) filed 

December 23,2009, would respectfully show this Court 

I 

The ApplIcant IS presently confined III the South Carolllla Department of CorrecTIons 

pursuant to orders of corrumtment of the Cherokee County Clerk of Court The ApplIcant was 

mdICted at the March 2008 term of the Cherokee County Orand Jury for armed robbery (08-0S-11-

0183), murder (08-0S-11-0184), burglary-l st degree (08-0S-11-0185), and posseSSIOn ofa fireann 

dUflng COtnmlSSIOn of a VIOlent cnme (08-0S-11-0186) He was represented by Donald A 

Thompson, EsqUIre On March 20, 2009, the ApplIcant pled gUIlty as mdIcted to all charges He 

was sentenced by the Honorable J Mark Hayes II to confinement for a term ofhfe for murder and for 

burglary - 1 st degree, thtrty (30) years for anned robbery, and five (5) years for posseSSIOn of a 

weapon dunng the COmmISSIOn of a VIolent cnme, all sentences to run concurrent The ApplIcant 

dId not appeal rus gudty plea or sentence 

1 



Attached herewIth and mcorporated herem are the records of the Cherokee County Clerk of 

Court regardmg the subject conVIcbon(s), the ApplIcant's records from the South Carolma 

Department of Correctlons, and the gUIlty plea transcnpt The Respondent reserves the nght to 

amend tIns Return upon receIpt of any relevant matenals 

II 

In rus current Apphcabon, the ApplIcant alleges that he IS bemg held m custody unlawfully 

for the followmg reasons 

1 Ineffective assIstance of counsel, m that, 
a "Counsel mfonned me that I could receIve the 

death penalty for the cnmes But the State dId 
not seek that penalty; 

2 In custody m VIOlation of Art 12 §2 S C 
ConstItutIon, and 

3 Coerced guIlty plea, m that, 
a "GuIlty plea not freely and mtelhgently made 

because of coerced threat of receIVIng the 
death penalty 

ill 

In a post-convIction rehef actIOn, the ApplIcant bears the burden of provmg the allegations In 

theIr applIcation Butler V State, 286 S C 441, 334 S E 2d 813 (1985) Where the apphcatIon 

alleges meffectIve assIstance of counsel as a ground for rehef, the Apphcant must prove that 

"counsel's conduct so undermmed the proper functIomng of the adversanal process that the tnal 

cannot be rehed upon as havmg produced a Just result" Stnckland v Wasrungton, 466 U S 668, 

104 S Ct 2052,2064,80 LEd 2d 674, 692 (1984), Butler, 334 S E 2d 813 

The proper measure of perfonnance IS whether the attorney proVIded representatIOn Wlthm 

the range of competence requIred In cnmmal cases The courts presume that counsel rendered 

adequate assIstance and made all slgruficant deCISIOns m the exerCIse of reasonable profeSSIOnal 
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Judgment Stnckland, 466 U S 668 The ApplIcant must overcome tins presumptlOn m order to 

receIve relIef Cherryv State, 300 S C 115,386 S E 2d 624 (1989) 

The revlewmg court applIes a two-pronged test m evaluatmg allegattons of meffecttve 

asSIstance of plea counsel FIrst, the Apphcant must prove that counsel's performance was defiCIent 

Under tins prong, the court meast.res an attorney's performance by Its "reasonableness under 

professlOnal norms" Cherry, 300 SCat 117, 386 S E 2d at 625, CItIng Stnckland Second, 

counsel's defiCIent performance must have prejUdIced the ApplIcant such that "there IS a reasonable 

probabIlIty that, but for counsel's unprofesslOnal errors, the result of the proceedmg would have been 

dIfferent" Cherry, 300 SCat 117-18, 386 S E 2d at 625 WIth respect to gUIlty plea counsel, the 

Apphcant must show that there IS a reasonable probablhty that, but for counsel's alleged errors, he 

would not have pled guIlty and would have InsISted on gomg to tnal HIll v Lockhart, 474 U S 52, 

106 S Ct 366,88 LEd 2d 203 (1985) 

The Respondent submIts that the ApplIcant cannot sattsfy eIther reqUlrement of the 

Stnckland test However, the allegatIon of meffectIve aSSIstance of counsel probably raIses 

questions offact that the record does not conclusIvely refute Accordmgly, the Respondent requests 

an eVIdentiary heanng to fully resolve thIs Issue See Sharper v State, 279 S C 264, 305 S E 2d 247 

(1983) 

N 

Respondent submIts that the Apphcant's allegation that hIS gudty plea was mvoluntary IS 

WIthOut ment In PCR cases, a defendant assertmg a constttutlOnal VIolatlOn must frame the Issue as 

oneofmeffecttve assIstance of counsel AI-Shabazzv State, 338 S C 354,527 S E 2d 742 (1999) 

A defendant who pleads gutlty on the adVIce of counsel may collaterally attack the plea only by 

3 



showmg that (1) counsel was meffecttve and (2) there IS a reasonable probablhty that but for 

counsel's errors, the defendant would not have pled gwlty and would have mSlsted on gomg to tnal 

Roscoe v State, 345 S C 16,546 S E 2d 417 (2001) A defendant allegmg that hIS gutltyplea was 

mduced by meffectIve assIstance of counsel must prove that counsel's adVIce was not "wlthm the 

competence demanded of attorneys m cnmmal cases " HIll v Lockhart, 474 U S 52, 56, 106 S Ct 

366, 369 (1985) A gutlty plea IS a solemn, JUdICIal admISSIOn of the truth of the charges agamst the 

defendant Statements made dunng the plea should be consIdered conclUSIve unless the defendant 

presents reasons why he should be allowed to depart from the truth of those statements Crawford v 

US, 519 F 2d 347 (4th Crr 1975), Edmonds v LeWIS, 546 F 2d 566 (4th Clr 1976) 

Respondent submIts that the record fully supports the knowmg and voluntary nature of the 

Apphcant's plea However, allegattons regardmg meffective asSIstance of counsel and the voluntan­

ness of the plea may ralse a questIon of fact that IS not conclUSIvely refuted by the record 

Accordmgly, Respondent requests an eVIdentIary heanng on tills allegatIOn Sharper v State, 305 

S E 2d247 

v 

Based on mformatIon submItted m the apphcatIon, Respondent mterprets Apphcant's second 

allegatIon to be one that the condItIons m whIch he IS bemg held are unlawful because of a lack of 

rehabIhtattve programs ASIde from two matters speCIfically mentIoned m the statute, post­

conVIctIOn relIef IS a proper avenue of relIef only when the ApplIcant mounts a collateral attack 

challengmg the vahdIty of ills conVIctIOn or sentence AI-Shabazz v State, 338 S C 354,527 S E 2d 

742 (2000) A credIt-related clatm or challenge to other condItIons of confinement are 

admimstrattve matters and, thus, cannot be raIsed m a post conVIctIOn relIef proceedmg Id 
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LIkeWIse, a challenge to the conditIOns upon whIch parole ehgtblltty IS detenmned or decIded IS not 

cogmzable In a post-convictIon rehef apphcatIon J ermgan V State, 340 S C 256, 531 S E 2d 507 

(2000) 

Here, the ApplIcant complaIns that the Department of CorrectIOns (SCDC) has InstItuted 

unlawful conditIons of confinement because Apphcant does not have access to rehabIhtatIve 

programs The statutory nght to sentence related credIts IS a protected "lIberty" Interest under the 

Fourteenth Amendment, entIthng an Inmate to ffitntmal due process to ensure the state-created nght 

was not arbitrarIly abrogated Wolffv McDonnell, 418 U S 539,94 S Ct 2963,41 LEd 2d 935 

(1974) Because SCDC's dIsclphnary and gnevance procedures are consistent WIth the standards 

delIneated In Wolff V McDonnell, supra, Inmates may seek reVIew of such clrums under the 

AdmInistratIve Procedures Act (APA) AI-Shabazz, 338 S C 354 

ThIS Court finds that the'Apphcant' s allegatIOns all concern matters that should first be raIsed 

through SCDC's dISCIplInary or gnevance procedure If the ApplIcant IS dIssatIsfied WIth the 

deCISIon rendered by SCDC, then he may seek reView of the declSlon under the AP A See, Al­

Shabazz, 338 S C 3541Furt1Ck, supra Therefore, Respondent submtts that thts allegatIOn should be 

summanly dISmISSed 

VI 

Each and every allegatIon contaIned WIthIn the apphcatIOn not hereInbefore expressly 

admItted, quahfied or explaIned IS hereby dented 

VII 

WHEREFORE, havmg made ItS Return, the State requests that an eVidentIary hearIng be 

held 
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53 
Just~n 0 Byers 
D1rect exam1nat10n by Mr Lazenby 

1 THE COURT Are you Just1n Byers? 

2 THE APPLICANT Yes, s~r 

3 THE COURT Mr Lazenby 16 your lawyer 

4 THE APPLICANT Yes, S1r 

5 THE COURT Are y'all ready to proceed on the 

6 appl1cat10n? 

7 MR LAZENBY We're ready to proceed, Your Honor I 

8 would call Mr Byers as a w1tness 

9 THE COURT Okay 

10 JUSTIN 0 BYERS, hav1ng been 

11 f1rst duly sworn, test1f1ed as follows 

12 DIRECT EXAMINATION BY MR LAZENBY 

13 Q Mr Byers, can you state your full name, please? 

14 A My name ~s Just1n O'Bryant Byers 

15 Q And what's your date of b1rth? 

16 A -17 Q Okay And where d~d you grow up? 

18 A I grew up 1n Gaffney, South Carol1na 

19 Q Okay I want to ask you some background questlons 

20 f1rst about your upbrlng1ng, and then I'm g01ng to ask 

21 about, about the charges that we're here for 

22 A Okay 

23 Q Flrst of all though, for what charges are you 

24 currently 1n the department of correct10ns? 

25 A Murder, armed robbery, flrst degree burglary and 
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Justln 0 Byers 
Dlrect examlnatlon by Mr Lazenby 

1 possesslon of a flrearm durlng the commlSSlon of a vl0lent 

2 crlme 

3 Q And you were glven a sentence of true 11fe 

4 A Yes, Slr 

5 Q Do you have a parole date? 

6 A No, Slr 

7 Q You've alleged In an appllcatlon several reasons why 

8 you belleve your trlal counsel was lneffectlve 

9 A Yes, Slr 

10 Q We're gOlng to go over all of those In depth I want 

11 to Just let the Court know what your Clrcumstances were 

12 A Yes, Slr 

13 Q Okay Tell me about your Chlldhood Dld you llve 

14 wlth your mama or your daddy? 

15 A Both, not together Just, Just a certaln amount, a 

16 couple of years here, a couple of years there 

17 Q Parents were dlvorced? 

18 A Yes, Slr 

19 Q How far dld you In school? 

20 A To the 12th grade 

21 Q Dld you have any work, employment after graduatl0n? 

22 A Yes, slr, I dld 

23 Q What dld you do? 

24 A At Ryan's 

25 Q Dld you ever have any substance abuse problems? 
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Just~n 0 Byers 
D~rect exam~nat~on by Mr Lazenby 

1 A Yes, s~r, I dld 

2 Q Tell me about that 

3 A I had a problem wlth Ecstasy and marlJuana and 

4 alcohol 

5 Q And have you -- ~n the past had you had before thlS 

6 lncldent, had you had treatment for those problems? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

Yes, Slr 

Okay Where was that? 

That was at, uh, uh, uh, uh --

TurbeVllle? 

Yes, Slr 

And why were you ln Turbev~lle? 

I had a common-law robbery 

Dld that lnc~dent lnvolve the use of guns or any 

15 weapons? 

16 A No, Slr 

17 Q Have you ever had any hlstory of any vlolence wlth 

18 guns or weapons? 

19 A No, Slr 

20 Q I want to talk about the -- your case for WhlCh we're 

21 here 

22 A Yes, Slr 

23 Q You pleaded gu~lty on March 20 of 2009, correct? 

24 A Yes, Slr 

25 Q Tell me why you pleaded gUllty 
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Justln 0 Byers 
Dlrect examlnatlon by Mr Lazenby 

1 A I was under the lmpresslon that the state was seeklng 

2 the death penalty on my case 

3 Q Were you made a promlse that lf you pleaded gUllty 

4 that you would not get the death penalty? 

5 A Yes, sJ.r 

6 Q Dld your attorney at any tlme recommend that you not 

7 plead gUllty? 

8 A NO, sJ.r 

9 Q Dld you meet wlth your attorney at Turbevllle and also 

10 ln Cherokee County before you pleaded gUJ.lty? 

11 A Yes, Slr 

12 Q Dld y'all dJ.scuss the state's case and the allegatl0ns 

13 agaJ.nst you? 

14 A Yes, Slr 

15 Q Dld Mr Thompson ever dlSCUSS any posslble defenses 

16 wJ.th you? 

17 A NO, Slr 

18 Q Dld he dlSCUSS any posslble theorJ.es or ways that he 

19 would try the case? 

20 A No, Slr 

21 Q In fact, dld he tell you that you had no defenses to 

22 thlS case? 

23 A Yes, he dld 

24 Q In thJ.s case you had three codefendants, correct? 

25 A Yes, Slr 
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JustJ.n 0 Byers 
D1rect examJ.natJ.on by Mr Lazenby 

1 Q Tell me about those codefendants 

2 A One 1S Toma1n Deal, one 1S KelvJ.n Dawk1ns, and one 1S 

3 Chad SmJ.th 

4 Q NOw, before the date of the 1ncJ.dent 1n quest10n d1d, 

5 d1d you know or hang out w1th these people? 

6 A I mean, 1t wasn't no, no frJ.endsh1p or so to say 

7 It's Just I knowed them 

8 Q Now, were they all fr1ends w1th each other? 

9 A Yes, S1r 

10 Q D1d they hang around? 

11 A Yes, sJ.r 

12 Q NOw, d1d Mr Thompson go over w1th you the eV1dence 

13 that the state had aga1nst you 1n th1s case? 

14 A Yes, S1r 

15 Q Have you had a chance to reV1ew that eV1dence now? 

16 A Yes, S1r 

17 Q The state had test1mony from the eye w1tness or from 

18 the codefendants that you were 1nvolved 

19 A Yes, S1r 

20 Q Is that r1ght? 

21 A Yes, S1r 

22 Q To your knowledge was there any other phys1cal 

23 eVJ.dence that t1ed you to th1s cr1me? 

24 A No, S1r 

25 Q There were I bel1eve -- under the facts of th1s, of 
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Justl.n 0 Byers 
Dl.rect examl.natl.on by Mr Lazenby 

1 thl.s charge, l.S the allegatl.on that a black male shot 

2 Mr Armstrong, the v1ct1m, 1n the head wl.th a shotgun 

3 A Yes, S1r 

4 Q And that there was lots of blood present 

5 A Yes, Sl.r 

6 Q There were footprl.nts 

7 A Yes, S1r 

8 Q There was an 1nvest1gatl.On done by the Cherokee County 

9 Sherl.ff's Offl.ce 

10 A Yes, S1r 

11 (Evl.dence l1st marked Appll.cant's Exhl.b1t No 1 for 

12 Identl.fl.cat1on 

13 Q Just1n, I'm g01ng to show you what's been marked as 

14 Appll.cant's Exh1bl.t No 1 Do you recognl.ze that document 

15 as the eV1dence key, wh1ch 1S the eV1dence that the state 

16 had 1nvestl.gatl.ng thl.s cr1me? 

17 A 

18 Q 

19 A 

Yes, Sl.r 

Dl.d you reV1ew th1s document? 

Yes, S1r 

20 Q Thl.S document shows photographs of several footprl.nts, 

21 physl.cal eV1dence, f1ngerprl.nts, blood eV1dence, cloth1ng, 

22 all total 44 d1fferent p1eces of eVl.dence Was there a 

23 s1ngle pl.ece of eV1dence that was ever t1ed to you? 

24 A No, Sl.r 

25 Q Dl.d you ever d1scuss th1s fact w1th your lawyer as a 
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Just1n 0 Byers 
D1rect exam1nat10n by Mr Lazenby 

1 poss1ble defense 1n th1s case? 

2 A Yes, S1r 

3 Q What d1d he say? 

4 A He sa1d 1t doesn't matter 

5 MR LAZENBY Your Honor, I'd 11ke to move th1s 1nto 

6 eV1dence as Appl1cant's 1 

7 

8 

9 Q 

MS WHITE No ob]ect10n, Your Honor 

(EV1dence 11st marked App11cant's Exh1b1t No 1) 

D1d you d1scover after the fact that the ma1n 

10 w1tnesses aga1nst you rece1ved deals 1n order to test1fy 

11 aga1nst yOU? 

12 A Yes, S1r 

13 Q And tell me about that 

14 A Well, my codefendants to my knowledge, they rece1ved 

15 a, a, a lesser sentence to test1fy aga1nst me, wh1ch they 

16 d1dn't have to do because my lawyer 1nformed me that there 

17 was no reason to go to tr1al because I was g01ng to lose 

18 1t, so, and the state was seek1ng the death penalty, so 

19 Q If you had known that your codefendants were offered 

20 deals to plead or to test1fy aga1nst you would that have 

21 affected your dec1s10n to plead gU11ty? 

22 A Yes, 1t would 

23 Q Would that have prov1ded some eV1dence by wh1ch your 

24 attorney could have 1mpeached the test1mony of those 

25 codefendants? 
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Just1.n 0 Byers 
D1.rect exam1.nat1.on by Mr Lazenby 

1 A Yes, S1.r, 1.t would 

2 Q Mr Byers, you gave a, a statement 1.n th1.s matter to 

3 pol1.ce, 1.S that correct? 

4 A Yes, S1.r 

5 Q Okay Why d1.d you g1.ve a statement? 

6 A Because, No 1, the, the people who I would g1.ve, I 

7 gave my statement to, they knew that I was nervous, and 

8 they offered me someth1.ng to g1.ve my statement 

9 Q At the t1.me were you uS1.ng drugs? 

10 A Yes, s1.r, I was 

11 Q D1.d you have a dependency on drugs and c1.garettes? 

12 A Yes, S1.r 

13 Q And d1.d they prom1.se you c1.garettes 1.f you would s1.gn 

14 the statement? 

15 A Yes, S1.r, they d1.d 
I 

16 Q Is that the only reason that you s1.gned the statement? 

17 A Yes, Sl.r, l.t 1.S 

18 Q In that statement dl.d you l.ndl.cate that thl.s l.nc1.dent 

19 was an acc1.dent? 

20 A Yes, s1.r, I d1.d 

21 Q D1.d you 1.nd1.cate that you dl.d not know the gun was 

22 loaded? 

23 A Yes, s1.r, I d1.d 

24 Q D1.d you 1.nd1.cate that the V1.ct1.m reached and grabbed 

25 for the weapon and that a scuffle ensued? 
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Just~n 0 Byers 
D~rect exam~nat~on by Mr Lazenby 

1 A 

2 Q And that was ev~dence that would have come lnto --

3 that that lS -- that document or that descrlptlon would 

4 have come lnto ev~dence If you went to trlal 

5 A 

6 Q Dld your attorney ever dlSCUSS w~th you the fact that 

7 you mlght be able to argue to the Jury for a lesser 

8 lncluded offense? 

9 A No, he d~dn't 

10 Q D~d you plead gUllty because you thought you would get 

11 the death penalty ~f you d~d not plead gUllty? 

12 A Yes, s~r, I dld 

13 Q If you bel~eved that the death penalty was not on the 

14 table would you have gone to tr~al? 

15 A There would be no reason why 

16 Q If your attorney would have told you If you plead 

17 gu~lty you're go~ng to get a true l~fe sentence, would you 

18 have opted for a trlal? 

19 A Yes, s~r, I would 

20 Q Is that -- ~s there any reason why you wouldn't plead 

21 gUllty ~n that sltuatl0n? 

22 A No, s~r I would because there would no -- be no 

23 reason, because ~f I went to tr~al lt would be the same 

24 results 

25 Q In fact, dld Mr Thompson tell you -- dld y'all 

12 
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JustJ.n 0 Byers 
DJ.rect examJ.natJ.on by Mr Lazenby 

1 dJ.scuss Judges that you should plead J.n front of to try to 

2 get the best offer? 

3 A Yes, sJ.r, we dJ.d We went J.n front of Mark Hayes 

4 because Mr Thompson told me that Mark Hayes would be the 

5 best Judge to take my plea J.n front of because he J.S a 

6 proqortJ.onate (sJ.c) Judge That was hJ.s words 

7 Q So you had already decJ.ded that because you were 

8 facJ.ng the death penalty you had to plead gUJ.lty, J.S that 

9 rJ.ght? 

10 A Yes, sJ.r 

11 Q And so at that pOJ.nt you were trYJ.ng to fJ.nd the best 

12 Judge possJ.ble? 

13 A Yes, sJ.r, I dJ.d 

14 Q Now, were you surprJ.sed after you receJ.ved a lJ.fe 

15 sentence? 

16 A SJ.r? 

17 Q Were you surprJ.sed after you receJ.ved a IJ.fe sentence? 

18 A Yes, sJ.r, I was 

19 Q Were you upset? 

20 A Yes, sJ.r, I was 

21 Q Was your attorney upset? 

22 A NO, SJ.r, he wasn't 

23 Q Well, dJ.d you, dJ.d you say anythJ.ng to your attorney 

24 after the 

25 A Yes, sJ.r, I dJ.d I told hJ.m that I dJ.dn't lJ.ke J.t and 
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Just1.n 0 Byers 
Dlreet examlnatlon by Mr Lazenby 

1 I wanted an appeal 

2 Q Dld your attorney flle an appeal? 

3 A No, he d1Cln' t 

4 Q Are you also asklng the Court If the Court doesn't 

5 grant you a new trlal -- are you asklng the Court to at 

6 least grant you an appeal? 

7 A Yes, S1.r Could I say that even 1.f there lS a new --

8 there 1.S not a new trlal -- I would at least, I meant If 

9 lt'S posslble could I read my arguments? 

10 Q Just at the end I'm gOlng to ask you If you have 

11 anythlng else tOt to tell the Court, and you can do lt at 

12 that pOlnt 

13 A Okay, okay 

14 Q So dld the pollee ever get any physl.cal eVl.dence from 

15 you that tl.ed you to the crlme? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

No, Slr 

Were you wearlng bloody shoes that they took from you? 

No, Slr 

Bloody clothlng? 

No, Sl.r 

They dldn't tl.e anythlng to thlS erlme 

No, Slr 

Justln, you flIed an appllcatlon for post convlctl0n 

24 rellef, and I want to be sure that I've gone over all the 

25 allegatl0ns that you wanted to tell the Court today 
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Just1.n 0 Byers 
D1.rect exam1.nat1.on by Mr Lazenby 

1 A Okay 

2 Q You've alleged that your tr1.al counsel was 

3 1.neffect1.ve And you wr1.te 1.n paragraph 10-A, "Counsel 

4 1.nformed me that I could rece1.ve the death penalty for the 

5 cr1.me, but the state d1.d not seek the death penalty " 

6 A Exactly 

7 Q And that 1.S at the t1.me that you pleaded gU1.1ty you 

8 bel1.eved that 1.f you d1.dn't plead gU1.1ty you would, you 

9 would be subJect to the death penalty 

10 A Exactly 

11 Q Is there anyth1.ng else regard long thloS allegat10n that 

12 you'd 11.ke to tell the Court? 

13 A Be1.ng that my lawyer 1.nformed me that the state could 

14 k1.11 me for th1.s charge, that 1S why I cons1dered to go 1n 

15 front of Mr Mark Hayes for a plea And obv1.ously they 

16 called Mr Mark Hayes Honeybun Hayes or whatever And when 

17 I went 1.n front of h1m I was under the 1mpress1on that he 

18 would g1.ve me a proport1onate sentence for my cr1me 

19 Q You thought you would get a number 

20 A Exactly And my lawyer asked for th1S 

21 Q And you also allege that your gU1lty plea was not 

22 freely and 1.ntell1gently made because of the coerced threat 

23 of rece1v1ng the death penalty 

24 A Exactly 

25 Q Have you told me about all the facts that support that 
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Justl.n 0 Byers 
Dl.rect examl.natlon by Mr Lazenby 

1 clal.m? 

2 A Yes, sl.r, l.n part 

3 Q Tell me the rest 

4 A 

Okay 

Okay Thl.s l.S my motl.on to amend under, pursuant to, 

5 rule 59(e) of the rules of court 

6 "Appll.cant contends that trl.al counsel never spoke or 

7 represented hl.m wlth the relevant facts to a, to agreed 

8 plea arral.gnment In fact, counsel never l.nformed 

9 appll.cant that hlS codefendants would recelve a lesser 

10 sentence facl.ng the same charge as thl.s appllcant 

11 Although thl.s appll.cant and hlS codefendants were charged 

12 wl.th what l.S known to the courts as the hands of one l.S the 

13 hands of all, the record clearly shows that not to be the 

14 case here, whereas thl.s appll.cant recel.ved more tl.me than 

15 the rest of hl.S codefendants for the same offense Such 

16 fal.lure by counsel to l.nform thl.s appllcant, then 

17 defendant, that hl.s plea arral.gnment wasn't equl.valent to 

18 hl.s codefendants cannot be seen as strategl.c because lt 

19 denl.es the appll.cant a chance to make a ratl0nal declsl0n 

20 whether or not lf he wanted to take a plea or face a Jury, 

21 were, whereas, lf found gUl.lty he would," excuse me, 

22 "recel.ve the same sentence that was handed down to hlm at 

23 the plea arralgnment Appllcant contends that such 

24 unprofessl.onal error would not have been made by a 

25 reasonable, competent attorney actlng as, actl.ng dl. 
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Just1n 0 Byers 
D1rect exam1nat10n by Mr Lazenby 

1 act1ng as d111gence, d111gent, and cons1stent or conSC10US 

2 advocate, n excuse me, "and when you 1n the 11ght of 

3 reasonable competence 1n the reasonable contempt test 

4 const1tutes 1neffect1ve ass1stance of counsel, that d1d 

5 pre]Ud1Ce my cause, Cooper vs state, Cooper vs 

6 F1tzgerald -- F1tzharr1s 

7 Q All r1ght Just1n, do you recall gOlng 1nto court and 

8 hav1ng the gU1lty-plea hear1ng? 

9 A Yes, Slr 

10 Q And you were asked a lot of quest10ns about whether 

11 you understood what you were d01ng Do you recall that? 

12 A Yes, Slr 

13 Q And you were asked spec1f1cally whether you were 

14 threatened or coerced or prom1sed anyth1ng 1n any way to 

15 plead gU1lty 

16 A Yes, Slr 

17 Q Okay what dld you tell the Court? 

18 A I told them what, my lawyer told me to tell them 

19 Q Wh1Ch was what? 

20 A Wh1Ch lS tell them that you were not prom1sed 

21 anyth1ng 

22 Q D1d you bel1eve that 1f you told them that you were 

23 prom1sed somethlng that you would not get -- you would get 

24 a worse sentence? 

25 A Yes, Slr 
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Just1.n 0 Byers 
Cross-exam1.nat1.on by Ms Wh1.te 

1 Q So were you, 1.n fact, coerced? 

2 A Yes, s1.r, I was 

3 Q You've also made allegat1.ons based upon Art1.cle 12, 

4 Sect1.on II, of the South Carol1.na Const1.tut1.on regard1.ng 

5 the cond1.t1.ons of your conf1.nement And those facts and 

6 arguments are spelled out 1.n your appl1.cat1.on wh1.ch the 

7 Court 1.S g01.ng to cons1.der 

8 Are there any other facts or eV1.dence that you would 

9 l1.ke the Court to cons1.der w1.th regard to that allegat1.on? 

10 A No, S1.r I wouldn't 

11 Q Just1.n, 1.S there any other allegat1.on or fact? Th1.S 

12 1.S your last opportun1.ty Is there any other th1.ng that 

13 you'd l1.ke to tell the Court 1.n support of your case? 

14 A No, Slr I thlnk I've covered everyth1.ng 

15 Q Please answer any questlons that the state's attorney 

16 may have 

17 A Okay 

18 CROSS-EXAMINATION 

19 BY MS WHITE 

20 Q Mr Byers, I want to talk wlth you a l1.ttle blt about 

21 some of the test1.mony you've g1.ven 

22 You testlfled that your attorney had always told you 

23 that you should plead gUllty 

24 A Yes, Slr -- yes, ma'am 

25 Q So that's okay So you never talked w1.th hlm about 
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Just1n 0 Byers 
Cross-exam1nat10n by Ms Wh1te 

1 g01ng to tr1al? 

2 A No, ma'am, I d1dn't 

3 Q And he never adv1sed you to go to tr1al and not to 

4 plead gU1lty to murder? 

5 A No, ma'am 

6 Q Okay You dld testlfy that you met w1th hlm prlor to 

7 the charges and -- or prlor to and d1scussed the charges 

8 A Yes, ma'am 

9 Q D1d y'all dlSCUSS the poss1blllty of the sentences 

10 y'all could recelve or you could rece1ve? 

11 A Yes, ma'am, we d1d 

12 Q And, 1n fact, he talked w1th you about the fact that 

13 there was a h1gh chance you would get 11fe, d1dn't he? 

14 A Yes, Slr, he d1d 

15 Q Okay And he told you that 1f you got 11fe 1t was day 

16 for day, 1t wasn't 85 percent or anyth1ng, r1ght? 

17 A My lawyer 1nformed me that the state could g1ve me 

18 11fe, and that 1S why we went 1n front of Mr Mark Hayes, 

19 because the state was seek1ng the death penalty If we 

20 went 1n front of Mark Hayes, he would be a better Judge to 

21 take my plea 

22 Q But I want to ask you about what your attorney told 

23 you D1d he tell you there was a chance you could get 

25 A Yes, he d1d tell me that 
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Justln 0 Byers 
Cross-examlnatlon by Ms Whlte 

1 Q All rlght And you dld glve a statement to the 

2 pollce And you've testlfled you dld 

3 A Yes, rna' am 

4 Q And your testlmony lS you dld that because they 

5 want -- they agreed to glve you clgarettes If you --

6 A Yes, ma'am And I -- I'm pretty sure I'm very sure 

7 that they wll1 tell you that too 

8 Q Okay Now, and the statement does testlfy you were 

9 the one that went lnto the house wlth a shotgun, lS that 

10 rlght? 

11 A Yes, ma'am 

12 Q None of the other three codefendants were ln the house 

13 at the tlme of the shootlng 

14 A No, ma'am, no, ma'am 

15 Q And you testlfled that you dldn't thlnk the gun was 

16 loaded But you went lnto the house wlth a shotgun wlth 

17 the lntent of robblng the resldents of the house, lS that 

18 rlght? 

19 A Ma'am, there was no lntentl0n of the robbery When we 

20 went to the resldence there was lntentl0ns of bUYlng drugs, 

21 Wh1Ch 1S stated ln every slngle of my codefendants' 

22 statements, and mlne 

23 Q Okay But, but somehow you ended up gOlng 1n w1th a 

24 shotgun by yourself 

25 A Okay, rna 'am 
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Justln 0 Byers 
Cross-examlnatl0n by Ms Whlte 

1 Q So you weren't lntendlng to buy drugs when you went ln 

2 wlth a shotgun by yourself, were you? 

3 A Ma'am, no That lS, that lS, that 1S not correct 

4 When you do go buy drugs on the street there 1S a 

5 poss1bl11ty of somethlng gOlng wrong, so you do carry a gun 

6 1n to buy drugs 

7 Q Okay And you carry 1n an unloaded gun? 

8 A Ma'am, when you buy -- when you buy drugs -- when 

9 somebody sees a gun they'll be, I mean, 1t'S, 1t'S almost 

10 eV1dent that there wll1 be, they would know that 1t'S a 

11 poss1bl11ty that you could shoot th1S gun 

12 Q Okay All r1ght NOW, 1n regards to the testlmony, 

13 there's no phys1cal eV1dence There was never any 

14 questlon You had always told your attorney and you had 

15 told the pollce that you dld the cr1me, lS that rlght? 

16 A Okay Llke I say, the, the statements made by me were 

17 under coerC10n That 1S my, my maJor ground 1n th1S case, 

18 1t was coerCl0n 

19 Q Okay But you told your attorney you d1d 1t, d1dn't 

20 you? 

21 A Okay I told my attorney that a whole lot of stuff, 

22 and he dld not tell, and he d1d not do these th1ngs that I 

23 asked h1m 

24 Q And my quest10n 1S dld you tell your attorney that you 

25 were the one that went 1n w1th the shotgun, and whether 
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Justln 0 Byers 
Cross-examlnatl0n by Ms Whlte 

1 accldent or not, shot the person 

2 A Okay Yes, ma'am, I dld 

3 Q Okay, okay In regards to talklng about any k1nd of 

4 lesser 1ncluded offense or, you know, gOlng to trlal, d1d 

5 the state to your knowledge ever f1le a not1ce of 1ntent to 

6 seek the death penalty? 

7 A Okay Ma'am, that's another th1ng ThlS 1S how I 

8 found out that the state d1d not seek the death penalty 

9 How I got these arguments 1S studYlng How I got to know 

10 thlngs about my case 1S studY1ng And when I d1d study my 

11 case I found out that wlthout the, the, the paperwork, the, 

12 that the state lS gOlng to seek the death penalty that 

13 you've slgned, 1f you do not slgn th1S paperwork therefore 

14 the state lS not seeklng the death penalty That's how I 

15 knew that I was under coerClon 

16 Q Okay So at the t1me your test1mony lS you d1dn't 

17 know lf they had flIed a notlce 

18 A No, ma'am I d1dn't 

19 Q -- or you d1dn't know that they were requ1red to fl1e 

20 a notlce 

21 A No, ma'am, I d1dn't 

22 Q Okay All r1ght And you wanted an appeal, your 

23 testlmony lS, from your gU1lty plea 

24 Dld the Judge make any rullngs? Have you talked wlth 

25 your attorney? Are there any actual rullngs or lssues that 
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Justln 0 Byers 
Cross-examlnatlon by Ms Whlte 

1 you have that you can ralse on appeal to your knowledge? 

2 A okay Yes, ma'am, lt lS, because, No 1, coherclon 

3 (SlC) of my counsel, and lt was somebody If my counsel 

4 dld coherce (SlC) me, why would he flle thlS appeal? 

5 Because lf you really th1nk about lt, lt would be on hlm 

6 Q And, and that's an lssue that you can ralse here 1n 

7 P C R And ObVl0usly I know -- and you're not an attorney, 

8 rlght? 

9 A Exactly 

10 Q But there has to be a rul1ng of the Court durlng your 

11 case when you -- whether or not eVldence came In or 

12 testlmony came In And ln your case you pled gUl1ty 

13 A Okay 

14 Q So other than the lssue of feellng coerced to plead 

15 gUllty and maybe coerced to make a statement, were there 

16 any other lssues you thlnk you could have ralsed on appeal? 

17 A Okay I could have been found gUllty of a lesser 

18 lncluded offense 1f I went to tr1al 

19 Q And that's had you gone to tr1al But In regards to 

20 your gUl1ty plea 

21 A No, ma'am 

22 Q Okay All r1ght 

23 MS WHITE And I thlnk that's all I have for thlS 

24 wltness, Your Honor 

25 MR LAZENBY Your Honor, Just a few, redlrect 
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Just~n 0 Byers 
Red~rect exam~nat~on by Mr Lazenby 

1 REDIRECT EXAMINATION 

2 BY MR LAZENBY 

3 Q Just~n, whether you d~d th~s cr~me or not or whether 

4 you were present, would you have pleaded gu~lty had you 

5 known that the death penalty was not an opt~on? 

6 A No, s~r, I wouldn't 

7 Q And, Justln, you aren't a lawyer, are you? 

8 A No 

9 Q You had a h~gh school educat~on when you pleaded 

10 gu~lty? 

11 A No, s~r, I dldn't 

12 Q D~d you rely on your attorney when he told you that 

13 you could get the death penalty ~f you d~d not plead 

14 gu~lty? 

15 A 

1.6 Q 

17 A 

18 Q 

Yes, s~r, I d~d 

D~d you have any reason not to trust h~m? 

No, s~r, I d~dn't That's the only thlng that I had 

And d~d you rely on your attorney when you asked h~m 

19 to f~le an appeal of a gu~lty plea, d~d you reply on your 

20 attorney to ~nvest~gate that and to ra~se the grounds that 

21 you could ralse? 

22 A Yes, slr, I dld 

23 MR LAZENBY Thank you, Your Honor That's all the 

24 questlons 

25 MS WHITE The state has noth~ng further for th~s 

24 



74 
Don Thompson 
D~rect exam~nat~on by Ms Wh~te 

1 w~tness 

2 THE COURT step down 

3 MR LAZENBY Your Honor, that's the appl~cant's case 

4 MS WHITE The state would call Don Thompson, Your 

5 Honor 

6 DON THOMPSON, hav~ng been 

7 f~rst duly sworn, testlfled as follows 

8 DIRECT EXAMINATION BY MS WHITE 

9 Q Mr Thompson, how dld you end up representlng 

10 Mr Byers ln thlS case? 

11 A I was the chlef publlC defender ln Cherokee County, 

12 and I was appolnted 

13 Q Okay And do you recall how many tlmes maybe you met 

14 Wl th hlm or 

15 A The flrst tlme I met wlth hlm was at Turbevllle 

16 Rlght after I was appo~nted I went to the Jal1 to meet wlth 

17 hlm, and he had already been transferred from Cherokee 

18 County to Greenvllle County for a probatl0n vl0latl0n or a 

19 parole vlolatl0n I thlnk lt was a parole Y 0 A And they 

20 had sent hlm to Turbevllle on that 

21 So lt was a couple of months before I made lt to 

22 Turbevllle to talk wlth hlm But I met wlth h~m ln 

23 Turbevllle And I met wlth hlm -- after he got back from 

24 Turbevllle he was ln the Ja~l for two or three or four 

25 mon ths there And I met wlth h~m half a dozen tlmes or so 
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Don Thompson 
D1rect exam1nat10n by Ms Wh1te 

1 there 

2 Q \ And 1n meet1ng w1th h1m what were your d1Scuss10ns 1n 

3 regards to whether or not th1S case should go to tr1al 

4 versus should be a gU1lty plea? 

5 A In1t1ally pr10r to my be1ng appo1nted the state -- by 

6 the state I'm talk1ng about the SOllc1tor's off1ce --

7 contacted me and wanted to know 1f I had -- 1f I were 

8 represent1ng h1m And I told h1m no, I hadn't been 

9 apPo1nted yet 

10 They wanted to get an attorney appolnted for h1m 

11 because they told me that they were of the op1nl0n th1S was 

12 gOlng to be a death penalty case, and they were gOlng to 

13 fast-track 1t 

14 When I went to Turbev1lle I knew noth1ng dlfferent 

15 than what they had told me, and I told Mr Byers that 

16 When 1t came back -- when he came back from Turbevllle 

17 to the Cherokee County Jall they had never flIed a not1ce 

18 of the death penalty 

19 case 1n Apr1l of 2009 

They were taIk1ng about trYlng the 

20 And at that pOlnt ln tlme I real1zed they were not 

21 gOlng to seek the death penalty, and I advlsed Mr Byers of 

22 that 

23 Q So you dld tell the appllcant that the state was not 

24 seek1ng the death penalty at th1S tlme 

25 A That's correct 
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Don Thompson 
Dlrect examlnatl0n by Ms Whlte 

1 Q okay 

2 A And-but to answer your flrst questl0n I guess, 

3 lnltlally when we thought lt was gOlng to be death penalty 

4 we were talk1ng trlal No questlon 

5 Once he came back and they were gOlng to try lt In 

6 Aprll, glven the facts of the case as bad as lt was, I was 

7 stlll under the lmpressl0n he should go to trlal I dldn't 

8 see any beneflt In a plea whatsoever because I thought 

9 there'd be a llfe sentence wlth a gUllty plea 

10 Q Okay 

11 A And we talked about that 

12 Q So your advlce to hlm at the tlme was to actually 

13 proceed to trlal? 

14 A He had nothlng to lose In my oplnl0n by gOlng to 

15 tr1al And he mlght have actually -- somethlng may have 

16 happened In trlal that may have glven hlm an lssue for 

17 appeal or somethlng 

18 Q Now, do you normally advlse cllents that are faclng 

19 murder charges to plead gUllty? 

20 A Not unless It'S a death penalty case and they've made 

21 an offer to not execute them 1f they'll plead 

22 Q All rlght And dld you have a chance to negotlate or 

23 attempt any negotlatl0ns ln thlS case? 

24 A I trled lt, but Mr Morln who was the prosecutor 

2S refused to negotlate on the case 
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D1rect exam1nat10n by Ms Wh1te 

1 Q okay Now t 1n regards to the facts of the case and 

2 d1scovery, d1d you f11e a d1scovery mot10n w1th the state? 

3 A I d1d 

4 Q And d1d you rece1ve all of the d1scovery mater1als to 

5 your knowledge? 

6 A To my knowledge, I d1d 

7 Q okay And d1d you reV1ew those wlth the app11cant? 

8 A When I went to Turbev111e I took h1m a copy and gave 

9 to h1m a copy of the d1scovery I had 

10 When he came back to Cherokee County I wasn't certaln 

11 that I had rece1ved everythlng by the t1me I went to 

12 Turbevl11e So at that p01nt ln t1me I made hlm a copy of 

13 all of the d1scovery and gave lt to hlm aga1n 

14 Q Okay And was phys1cal eVldence an 1ssue 1n thlS 

15 case? 

16 A No 

17 Q All r1ght In fact, I belleve he's testlf1ed that he 

18 actually gave a voluntary statement to the pollce 

19 A He gave a voluntary statement to the pollce, as dld 

20 the other three lnvolved 

21 Q And to your understand1ng how actually was Mr Byers 

22 developed as a suspect ln the case? 

23 A One of the codefendants, Chad Smlth, when he real1zed 

24 what had happened as far as the klll1ng, once he got away 

25 from the other three of them, he had called the pollce and 
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Don Thompson 
D~rect exam~nat~on by Ms Wh~te 

1 told them what went on 

2 Q Okay And so he -- that's how Mr Byers was 

3 ult~mately p~cked up on the case 

4 A Yes 

5 Q Now, had you gone to tr~al would you have argued 

6 aga~nst the voluntar~ness of the statement or 

7 A I would have, but I'm go~ng to be honest w~th you I 

8 really don't see much legal stand~ng that h~s statement was 

9 coerced, because they let h~m smoke when he gave ~t but 

10 Q okay So he d~dn't -- he never alleged to you that 

11 they had made any prom~ses of cutt~ng h~m a deal 

12 A No 

13 Q Made any other prom~ses 

14 A No 

15 Q It was s~mply to get c~garettes 

16 A That they would let h~m smoke a c~garette 

17 Q okay And ~n regards to proceed~ng to the gu~lty plea 

18 you were aware -- I mean, there was no quest~on that 

19 that he had gone ~nto the house w~th the shotgun and was 

20 the one that had k~lled the v~ct~m ~n th~s case 

21 A Yes And he always adm~tted that to me He never 

22 den~ed that 

23 Q Okay And was th~s a pretty tough case, I guess, ~n 

24 regards to what you were -- what he was fac~ng, the facts 

25 and the folks ~nvolved? 
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D1rect exam1nat10n by Ms Wh1te 

1 A It was not a w1nnable case, and 1t was a very -- 1t 

2 was a very gruesome case The shotgun blast was from close 

3 range 

4 The man that was k1lled was a student 1n college who 

5 happened to be staY1ng at -- I bel1eve 1t was a relat1ve 

6 1t may have been a fr1end's house -- and was sleep1ng on 

7 the couch that n1ght 

8 Mr Byers went ln The guy got up off the couch The 

9 gun was stuck 1n h1s face, the shotgun The man was shot 

10 And the autopsy and all baslcally shows that the only th1ng 

11 stlck1ng out from h1s shoulders was a p1ece of splnal cord 

12 It blew h1s head completely off h1s shoulders 

13 Q And although you say lt was a tough case and not a 

14 w1nnable case, would you st1ll have preferred to take 1t to 

15 tr1al versus allowlng hlm to plead gUllty to murder? 

16 A Well, 1f they're gett1ng a 11fe sentence -- and I 

17 honestly felt he was gettlng a 11fe sentence on a gUllty 

18 plea too then you got nothlng to lose by gOlng to trlal 

19 Q And so you dld talk w1th hlm about the fact that 1f he 

20 pled gUl1ty he was gOlng to potentlally recelve 11fe 

21 A Oh, yes We even argued over the fact of whether 11fe 

22 meant day for day Or Mr Byers was convlnced lt only 

23 meant 65 or 85 percent I expla1ned to h1m, no, on murder 

24 1t'S day for day 

25 Q And In regards to the appeal, d1d you ever talk wlth 
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Don Thompson 
Cross-exam1nat1on by Mr Lazenby 

1 h1m about f111ng an appeal from th1S gU1lty plea? 

2 A Not after the gU1lty plea, no 

3 Q Were there any 1ssues to your understand1ng that you 

4 could have even ra1sed on appeal? 

5 A No 

6 Q Okay Thank you 

7 MS WHITE That's all I have for th1S w1tness, Your 

8 Honor 

9 MR LAZENBY May 1t please the Court 

10 THE COURT Yes 

11 CROSS-EXAMINATION 

12 BY MR LAZENBY 

13 Q Mr Thompson, d1d -- do you recall Mr Byers or Just1n 

14 telllng you that he wanted to appeal from that gU1lty plea? 

15 A No I was never told he wanted to 

16 Q Okay 

17 A If, 1f 

18 Q Do you deny 1t or do you Just don't recall? 

19 A Well, let me tell you what my POllCy 1S I mean, I 

20 guess I'm bas1cally denY1ng 1t 

21 If I go to tr1al w1th a cl1ent and they lose, I don't 

22 even ask them 1f they want to appeal I f1le 1t 

23 automat1cally, and I let appellate defense handle lt 

24 On a gu1lty plea I only f1le lt 1f I thlnk there's a 

25 problem wlth the plea or 1f the cllent tells me to But If 
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Cross-exam1nat10n by Mr Lazenby 

1 a cl1ent tells me to, I automat1cally flle lt So the fact 

2 that there was no automatlc flllng of a plea here, that 

3 means I would say I wasn't told 

4 Q Well, 1sn't lt posslble you Just neglected to do 1t? 

5 A No 

6 Q You don't ever neglect anyth1ng? 

7 A Well, I'm not say1ng I don't ever neglect anythlng, 

8 but I don't thlnk I've ever neglected f111ng an appeal 

9 Q Okay Is there anyth1ng worse that could have 

10 happened to Mr Byers at thlS gUllty-plea hear1ng? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

No 

Th1S 1S the worst poss1ble thlng 

That's r1ght That's why 

If you don't appeal th1S, what would you appeal? 

Well, there were no grounds for an appeal 

Dld you ever lnvestlgate It? Dld you ever study It? 

Ever study? 

At the tlme of the hearlng dld you Slt down and thlnk 

19 about 1t, what grounds do I have for an appeal? 

20 A Yeah There was no grounds for an appeal 

21 Q So you dld conslder lt 

22 A Yeah well, you know, I'm not gOlng to Slt down and 

23 say afterwards I sat down and sald, well, now, what do we 

24 do here, here and here I dldn't do that But there 

25 was -- there was no 1ssues that came up dur1ng the --
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Cross-exam1nat10n by Mr Lazenby 

1 durlng the course of the gU1lty plea that would have been 

2 appealable 

3 Q Was Mr Byers surpr1sed when he got th1S sentence? 

4 A He says he 1S I, I can't answer that 

5 Q Does 1t seem reasonable that he would have asked for 

6 an appeal 1f he gotten the harshest poss1ble sentence he 

7 could poss1bly get? 

8 A Some people do, some don't 

9 Q You've, you've glven test1mony that you adv1sed and 

10 counseled Mr Byers to take th1S case to tr1al 

11 A Yes, Slr 

12 Q You told h1m that you knew for a fact or you were 

13 certa1n that he was gOlng to get a true 11fe sentence lf he 

14 pleaded gU1lty 

15 A I d1dn't tell h1m I knew for a fact, because I d1dn't 

16 know for a fact 

17 What I told h1m was based on my exper1ence and based 

18 on the facts of th1S case I felt fa1rly certa1n that he 

19 would get a true 11fe sentence 

20 Q Let's say you had to try th1S case 

21 A Okay 

22 Q You've gone back and rev1ewed your f1le, correct? 

23 A I have 

24 Q You rev1ewed the state's eV1dence 

25 A It's been a wh1le, but yes, Slr 
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Cross-exam1nat10n by Mr Lazenby 

1 Q The fact that Mr Byers told you that he was present, 

2 does that mean anyth1ng w1th regard to tak1ng th1S case to 

3 tr1al? 

4 A I'm not sure I follow your quest10n 

5 Q Well, are they gOlng to call you to the w1tness stand 

6 and make you say that he d1d 1t? 

7 A Oh, no, no, no 

8 Q Are they gOlng to call -- can they call h1m to the 

9 w1tness stand and make h1m adm1t that he was there? 

10 A No All they --

11 Q That's not eV1dence at all 

12 A No All they can do 1S put h1S statement 1n 

13 Q The fact that he told you that he was there means 

14 nothlng with regard to the eV1dence that prove h1m gU1lty 

15 1n a case, correct? 

16 A No That's rlght 

17 Q All rlght How would you try th1S case? How would 

18 you defend It? What's the eV1dence agalnst Mr Byers? 

19 A Mr Byers the eVldence aga1nst h1m 1S h1S own 

20 statement and the statements of h1S codefendants And 

21 that's the only eV1dence they had aga1nst h1m 

22 Q Okay The only eV1dence 1S h1S own statement and the 

23 eV1dence of the codefendants The codefendants -- d1d you 

24 1nvest1gate the1r background? 

25 A Yes 
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Don Thompson 
Cross-exam1nat10n by Mr Lazenby 

1 Q Were they unsavory characters? 

2 A Mr Dawk1ns was 

3 Q Could you have 1mpeached the1r cred1b111ty? 

4 A Somewhat 

5 Q All of them are charged w1th the same cr1mes? 

6 A I bel1eve they're all charged 1n1t1ally wlth the same 

7 cr1me, yeah 

8 Q And all of them eventually got sentences that were 

9 slgn1f1cantly less than Mr Byers 

10 A I know that Mr Sm1th cooperated I know Mr Sm1th 

11 cooperated from the very beg1nn1ng And I don't know what 

12 Mr Dawk1ns got, and I don't know what the -- Mr Hlll got 

13 Q So we've got Mr Byers' statements, and we've got the 

14 statements of the codefendants And Mr Byers' 

15 statement -- he -- and whether he wrote 1t or whether a 

16 pollce off1cer wrote 1t and he slgned 1t, but that 

17 statement 1nd1cates facts that would support a charge for a 

18 cr1me less than murder, correct? 

19 A Poss1bly 

20 Q So 1f you took th1S case to tr1al you would have 

21 argued that thlS case -- you would have argued to the Jury 

22 a lesser 1ncluded offense 

23 A Yes, because Mr Byers a few days before he d1d hlS 

24 gU1lty plea when we were talk1ng, he gave me a d1fferent 

25 scenar10 of what happened that n1ght So that's -- had he 
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Don Thompson 
Cross-examlnatlon by Mr Lazenby 

1 gone to trlal that's the scenarlO we would have presented 

2 as a defense Of course, now, I dld tell them ln order to 

3 present that scenarlO he was gOlng to have to take the 

4 stand and testlfy 

5 Q Why couldn't you get lt ln through hlS statement? 

6 A Because lt was dlfferent than hlS statement 

7 Q But, no, hlS statement lndlcated that he dld not 

8 lntend to shoot, that he thought the was gun unloaded 

9 A Oh, yeah 

10 Q And that the shot happened as a result of a scuffle 

11 That was on the statement 

12 A That's rlght 

13 Q You could have gotten a lesser lncluded charge based 

14 on the statement alone, do you agree? 

15 A I agree posslbly 

16 Q And that's a -- that's a defense Yes? 

17 A Yes 

18 Q Do you agree that there was no physlcal eVldence tYlng 

19 Mr Byers to thlS crlme? 

20 A I agree 

21 Q ThlS was a bloody crlme scene, was lt not? 

22 A It was 

23 Q You descrlbed a -- descrlbed an event that would 

24 certalnly cause a lot of blood 

25 A If I recall, the room was Just full of blood 
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Don Thompson 
Cross-examlnatlon by Mr Lazenby 

1 Q And there were several bloody footprlnts 

2 A I don't recall whether there was or not 

3 Q Dld you look at the vldeo? 

4 A I haven't ln a whlle 

5 Q Show you Exhlblt 1 I'm sorry Appllcant's Exhlblt 

6 ~ 1 

7 A Yeah The No 6 on here says a photo of bloody 

8 footprlnts on the carpet at the end of hall ln 11vlng room 

9 Seven lS a photo of aJ bloody shoe prlnt on carpet at the 

10 end of hall 1n the 11vlng room No 8, photo of bloody 

11 footpr1nt on carpet ln hallway at 11v1ng room And there's 

12 two or three more on other 

13 Q The pol1ce surely looked at the shoes Ms Byers was 

14 wear1ng, d1dn't they? 

15 A If I recall, 1n the1r statements they sald they 

16 changed clothes 

17 Q They surely would have gone and checked where 

18 Mr Byers was 11vlng at the t1me to see 1f there's any 
I 

19 eV1dence, any blood eV1dence, there 

20 A I would th1nk probably they would have, but, now, 

21 whether or not they d1d, I don't know They may have Just 

22 s1mply gone on h1S statement 

23 Q I'm asklng you questl0ns the way you would tell a 

24 Jury Wouldn't you thlnk lt'S klnd of probable that a 

25 pollce offlcer or someone lnvestlgatlng thlS crlme, glven 
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Don Thompson 
Cross-exam~nat~on by Mr Lazenby 

1 the amount of blood, would go to where Just~n Byers stayed, 

2 where he went r~ght after th~s, and spray -- what's that 

3 stuff that --

4 MS WHITE Your Honor --

5 Q That shows up? 

6 MS WHITE I Just want to obJect based on the fact 

7 that th~s ~s speculat~on He doesn't know what the pol~ce 

8 are g01ng to do 

9 Th~s d1dn't go to tr~al Th~s was a gu~lty plea He's 

10 already test~f~ed that he d~d adv~se h~m to go to tr~al 

11 But I don't th~nk we can speculate on what or would not 

12 the pol~ce would have done or what would have or would not 

13 have happened had ~t gone to tr~al 

14 MR LAZENBY Your Honor, I'm try~ng to establ~sh how 

15 Mr Thompson would try th~s case 

16 As he stated, he recommended that the case be tr~ed and 

17 not -- and not -- not a gu~lty plea And I want to see all 

18 the ways that Mr Thompson would have tr~ed the case and 

19 then see ~f Mr Byers recalls that ever be~ng d~scussed, and 

20 also show th~s w~ll be ~mpeached by other test~mony 

21 THE COURT All r~ght Overruled 

22 Go ahead 

23 Q Okay Mr Thompson, ~n a case l~ke thlS that's really 

24 bloody you're defendlng somebody 

25 A Yes, S1r 
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Don Thompson 
Cross-exam~nat~on by Mr Lazenby 

1 Q If there ~s no phys~cal ev~dence --

2 A I would have ra~sed that ~ssue ~n a tr~al 

3 Q In fact, would you be wav~ng your hands and yell~ng 

4 and scream~ng ~n the m~ddle of the courtroom about the fact 
I 

I 
5 that there was no phys~cal ev~dence? 

6 A Well, I'm not that dramat~c when I try a case, but, 

7 yeah, I would have ra~sed that ~ssue 

8 Q It's a pretty strong ~ssue 

9 A Yeah But I guess you say you want to f~nd out how I 

10 would have tr~ed the case Based on what Mr Byers told me 

11 a few days ear1~er before h~s plea we would probably have 

12 tr~ed the case d~fferently than that 

13 Q How many tlmes d~d you meet w~th Mr Byers at --

14 A I met w~th h~m once at Turbev~lle I met w~th h~m 

15 f~ve or s~x t~mes at the Cherokee County One t~me I went 

16 to meet w~th h~m at Cherokee County he refused to come out 

17 and talk to me 

18 Q So you met w~th h~m a total of three t~mes 

19 A No Once at Turbev~lle and f~ve or s~x ~n Cherokee 

20 Q D~d you take notes every tlme you met w~th Mr Byers? 

21 A No 

22 Q You met w~th Mr Byers at Turbev~lle on June 20th of 

23 2008? 

24 A That's about r~ght 

25 Q D~d you take notes of that meet~ng? I can short 
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Don Thompson 
Cross-exam1nat1on by Mr Lazenby 

1 C1rcu1t th1s process Let me Just ask you a quest10n 

2 f1rst 

3 A Okay 

4 Q I be11eve you test1f1ed that at th1s meet1ng you told 

5 h1m the state was seek1ng the death penalty 

6 A I be11eve I d1d yes, S1r 

7 (Case f1le deta1l marked App11cant's Exh1b1t No 2 for 

8 Ident1f1cat10n) 

9 Q Mr Thompson, I'm g01ng to show you what's been marked 

10 as App11cant's Exh1b1t No 2 

11 A Okay 

12 Q Would you please reV1ew that? 

13 (Pause ) 

14 A Th1S 1S our notes from defender or a copy of our notes 

15 from defender data 

16 Q There's a narrat1ve of a meet1ng that took place on 

17 June 20th of 2008 

18 A 

19 Q 

20 A 

Yes 

Is that -- are those your notes? 

Yeah I would have been the person that would have 

21 typed that 1n 

22 Q You d1d not ment10n anyth1ng about Mr Byers fac1ng 

23 the death penalty, d1d you? 

24 A In these notes, I don't But 1n the actual notes, 

25 handwr1tten notes, I have from when I went to Turbev1lle 
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Don Thompson 
Cross-examlnatlon by Mr Lazenby 

1 I've got on here murder lS elther llfe or death, or 30 

2 years to llfe 

3 Q Okay That's dlscusslng the posslble --

4 A That's rlght 

5 Q But you dldn't tell hlm that the state told you that 

6 they were gOlng to fast-track thlS and seek the death 

7 penalty 

8 A I'm pretty sure I dld I'm pretty sure I dld 

9 Q Not In your notes 

10 A well 

11 Q Not ln the handwrltten notes and not on your 

12 typewrltten notes 

13 A No But I'm stlll pretty sure that I told hlm that at 

14 that tlme 

15 Q Now, you had had a chance at thlS pOlnt, June 20th of 

16 2008, to reVlew some dlscovery materlal 

17 A Yes But I don't thlnk I had lt all at that tlme 

18 Q Dld you see ln the note where you tell hlm, "I told 

19 hlm he really dldn't have any defense to these charges ll ? 

20 A Yeah 

21 Q That's not true, lS It? 

22 A Well, you know, that's Just a qulck llttle note I made 

23 there And these notes were made after the fact when I got 

24 back from TurbeVllle a day or two later probably I don't 

25 know If there's a date on here as to when they were done or 
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Don Thompson 
Cross-exam1nat10n by Mr Lazenby 

1 not 

2 Q Are you say1ng these notes aren't re11able? 

3 A No I'm Just say1ng that that's not exactly word for 

4 word of what I told h1m And I probably d1d tell h1m that 

5 based on what he had told me I really d1dn't see a defense 

6 to the charge at that t1me 

7 Q You were sett1ng up at th1s p01nt early on that he 

8 needed to plead gU1lty to these charges 

9 A In fact, even when 1t come t1me for a plea I 

10 was st1ll tel11ng h1m I thought he Just needed to go to 

11 tr1al 

12 Q I be11eve your notes from January 23 of 2009 and your 

13 notes from March 18th of 2009 support your test1mony that 

14 you told Mr Byers that he needed to -- that he needed to 

15 go to tr1al 

16 A Let me see, now What dates d1d you say? 

17 Q March 18 and January 23 

18 A My March 18th notes, what I've got wr1tten here, 1S 

19 that he had adv1sed me ear11er today that he wanted to 

20 enter a gu1lty plea to h1s charge even though I adv1sed h1m 

21 that I thought he would get a l1fe sentence 

22 Q And on the second page of those notes I th1nk you 

23 re1terated that 

24 THE COURT Excuse me Just a m1nute 

25 Let me ask you to move that m1crophone so you don't 
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Don Thompson 
Cross-exam1nat10n by Mr Lazenby 

1 keep brush1ng aga1nst 1t 

2 THE WITNESS Keep h1tt1ng 1t 

3 A Let's see The second paragraph I've got on here, 

4 aga1n I told the defendant that glven the facts of the case 

5 I felt he would a 11fe sentence even on a gU11ty plea I 

6 adv1sed h1m aga1n that I had talked w1th h1S dad and that 

7 h1s dad was of the same op1n10n 

8 Q And then you also -- that's March 18th 

9 A Okay 
/ 

10 Q And then January 23 

11 A Let me see 1f I can f1nd January 23's notes 

12 January 23 Okay 

13 Q Same th1ng D1d you also tell h1m on January 23 that 

14 you felt llke that he would get a 11fe sentence 1f he 

15 pleaded gU1lty? 

16 A Let's see Adv1sed h1m of the state's 1ntent10n to 

17 call the case for tr1al 1n Apr11 He told me he d1dn't 

18 want to go to trlal He'll plead 1f the state'll reduce 

19 the charge I had talked w1th the state They weren't 

20 w11l1ng to do that We d1scussed a d1fferent scenar10 than 

21 what we had talked about before Unless I'm m1ss1ng 

22 someth1ng on those notes I don't see where I told h1m 

23 Q You test1f1ed earl1er under d1rect exam1nat1on that 

24 you told h1m 1n1t1ally at Turbev111e that the state was 

25 fast-track1ng the case and gOlng to seek the death penalty 
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Don Thompson 
Cross-examlnatl0n by Mr Lazenby 

1 A That's what I'd been told, yes 

2 Q And then when you met wlth hlm subsequently you 

3 adv~sed hlm that the case was not gOlng to be fast-tracked 

4 and not go~ng to be subJect to the death penalty 

5 A When they were go~ng to try the case ln Apr~l and had 

6 never not~ce, I mean, It's pa~nfully obv~ous at that pOlnt 

7 ~n t~me they're not seek~ng the death penalty 

8 Q You d~dn't put ln your notes from e~ther of those 

9 conversatlons on January 23 or March 18 that you advlsed 

10 Mr Byers that the state was not gOlng to seek the death 

11 penalty 

12 A No, I dldn't put lt In my notes 

13 Q But you're sure you told hlm that 

14 A Yes 

15 Q But you do admlt and you do agree that you told 

16 Mr Byers that the state was gOlng to seek the death 

17 penalty and go~ng to fast-track That's thlS case 

18 MS WHITE Your Honor, I th~nk that's been asked and 

19 answered 

20 A That's what I told hlm 

21 MR LAZENBY Beg the Court's lndulgence for a mlnute, 

22 please 

23 (Pause 

24 MR LAZENBY That's all the questlons I have, Your 

25 Honor 
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Don Thompson 
Red~rect exam~nat~on by Ms Wh~te 

1 MS WHITE If I could Just br~efly, Your Honor 

2 REDIRECT EXAMINATION 

3 BY MS WHITE 

4 Q Just to follow up on Mr Lazenby's l~ne of questlonlng 

5 regard~ng the -- what you would have done at trlal, you 

6 ment~oned a couple of t~mes that there was a d~fferent 

7 scenar~o 

8 Can you Just g~ve us a l~ttle ~nformatlon as to what 

9 the d~fferent scenarlO was that you thlnk you mlght have 

10 presented at trlal? 

11 A Well, Mr Byers elaborated on ~t durlng hlS testlmony 

12 H1S statement to the pol~ce -- wh~le he says the gun 

13 acc~dentally went off -- ln h~s statement to the pollce and 

14 the other codefendants' statements, they went to the house 

15 to rob the people because they thought there was money 

16 there 

17 Now, on January the 23rd -- because I was looklng at 

18 these notes -- at that pOlnt ~n t~me he told me that 

19 Peabody -- and I don't remember wh~ch one of them was 

20 Peabody It was one of the codefendants -- had bought some 

21 drugs from the guy In the house and that they were gOlng 

22 back to buy drugs, wh~ch ~s what Mr Byers testlfled to on 

23 the stand But that's the flrst tlme I had heard that 

24 story So If that were the case we would have had a 

25 dlfferent defense there 
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Don Thompson 
Red~rect exam~nat~on by Ms Wh~te 

1 Q Okay So you would have pursued perhaps the fact that 

2 they were go~ng ~n s~mply to buy drugs and there was a 

3 scuffle or 

4 A And a scuffle and the gun went off as opposed to gOlng 

5 In to rob h~m and there was a scuffle and the gun went off 

6 Q Okay All r~ght And 

7 A Because that would have affected the armed robbery and 

8 It would have also affected the burglary ~f he was ~nvlted 

9 ~n the house to purchase drugs as opposed to breaklng ~n 

10 the house to rob somebody 

11 Q Okay And In regards to know~ng what would have 

12 happened about argu~ng lesser lncluded, you know what your 

13 pract~ce normally lS ~n regards to flghtlng cases 

14 How long have you been pract~c~ng law? 

15 A I was admltted In November of 1980 So, what, comlng 

16 up on my 31st year 

17 Q Okay And have you been pract~clng crlmlnal defense 

18 predomlnantly? 

19 A For the last 20 years 

20 Q Okay And have you had cases where you've represented 

21 people charged wlth murder, burglary flrst, armed robbery? 

22 A I have I have had flve death penalty cases 

23 Q And you've taken numerous ones to trlal wlth those 

24 charges 

25 A I have 
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Don Thompson 
Recross-examlnatlon by Mr Lazenby 

1 Q Okay 

2 MS WHITE That's all I have at thlS tlme, Your 

3 Honor 

4 MR LAZENBY Your Honor, ~f I may Just brlefly 

5 RECROSS-EXAMINATION 

6 BY MR LAZENBY 

7 Q Lesser lncluded offenses You dldn't dlSCUSS that 

8 wlth Mr Byers, dld you? 

9 A I can't honestly say that I dld 

10 Q It's not ln your notes, lS It? 

11 A No And I can't honestly say that I d~d 

12 Q Theor~es of how you would try the case, you d~dn't 

13 dlSCUSS that wlth Mr Byers, dld you? 

14 A We dlscussed lt when he gave me thls set of facts 

15 there But he went away from that lmmedlately and was back 

16 to the gUllty plea 

17 Q You don't have ~n your notes ~ndlcat~on that you 

18 dlscussed theorles of trYlng the case w~th Mr Byers 

19 A No 

20 MR LAZENBY Your Honor, I would move lnto eVldence 

21 Appllcant's No 2 

22 

23 

24 Q 

25 A 

MS WHITE No obJectlon, Your Honor 

(Case fl1e detal1 marked Appllcant's Exhlb~t No 2) 

Why would Mr Byers plead gu~lty? 

Mr Byers told me that he had to take a gamble one way 
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Don Thompson 
Recross-exam1nat10n by Mr Lazenby 

1 or the other and that he felt that the gamble was to plead 

2 gu1lty and hope to get less than a 11fe sentence, to get 

3 1n h1S words, to get a number And that's what we tr1ed to 

4 do I d1dn't agree w1th 1t, but I understood h1S th1nk1ng 

5 Q Doesn't make any sense, does 1t? 

6 A Well, yeah, 1t does I mean, 1f he's sltt1ng there 

7 1f he goes -- 1f he goes to trlal and gets conv1cted and 

B I'm sltt1ng here tell1ng h1m you're probably gOlng to get a 

9 11fe sentence on a gu1lty plea, then I th1nk he probably 

10 real1zed that 1f you go to tr1al and get conv1cted you're 

11 gOlng to get a llfe sentence too He felt that h1S only 

12 way to get someth1ng less than a llfe sentence was a gU1lty 

13 plea So that does make sense 1n that regard 

14 Q So It'S cruclal then for hlm to understand how he 

15 could try the case, how you could try the case and defend 

16 h1m It'd be cruc~al for h~m to know ~f he had any 

17 defenses 

18 A Okay 

19 Q It'd be cruclal for hlm to know 1f there were any 

20 lesser 1ncluded offenses that you could argue to the Jury, 

22 A Rlght 

23 Q Instead all he had to go on was what you told h1m 

24 And 1f you told h1m that he was gOlng to get a llfe 

25 sentence 1f he pleaded gU1lty, why wouldn't he have tr1ed 

48 

~7 



98 
Don Thompson 
Recross-examlnatlon by Mr Lazenby 

1 the case? 

2 A Why would he have trled It? 

3 Q Why wouldn't he have trled the case? 

4 A Well, that was, that was what I was trylng to tell 

5 hlm I thought we needed to try lt But he felt that the 

6 better gamble was to plead and take the chance and hope to 

7 get a number 

8 Q Thank you 

9 

10 

MR LAZENBY Those are all the questlons I have 

MS WHITE Nothlng further from the state 

11 THE COURT Thank you You may step down 

12 MS WHITE The state has no other wltnesses, Your 

13 Honor 

14 MR LAZENBY Your Honor, may I have Just a mlnute to 

15 talk wlth Mr Byers about whether he wl11 offer reply 

16 testlmony? 

17 THE COURT Yes 

18 (Pause ) 

19 MR LAZENBY Your Honor, the appllcant rests 

20 THE COURT All rlght I wll1 reVlew the record and 

21 lssue an order 

22 END OF REQUESTED TRANSCRIPT OF RECORD 

23 

24 

25 
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1 0044872754 Clerk of Court 

SO# 
#1 

#2 

#3 

#4 
#5 
#6 

#7 

#8 

#9 

#10 

#11 

#12 

#13 
#14 

#15 

#16 

#17 

035710pm 01242012 

EVIDENCE KEY 
CASE #2008-000042 

DESCRIPTION SLED # 
BLACK PLASTIC BAG CONTAINING 2 SWISHER 
SWEETS CIGARS, LOOSE TOBACCO, AND A 
GLASSINE BAGGY 
PHOTO OF BLACK COAT LYING ON KITCHEN 
FLOOR 
PHOTO OF TV REMOTE LYING ON FLOOR AT 
FRONT DOOR 
NEWS PAPER FROM LIVING ROOM FLOOR 
SPORTINWAVES CANISTER 
PHOTO BLOODY FEET PRINTS ON CARPET AT 
END OF HALL IN LIVING ROOM 
PHOTO BLOODY SHOE PRINT ON CARPET AT 
END OF HALL IN LIVING ROO~1 
PHOTO BLOODY FOOT PRINT ON CARPET IN 
HALL WAY AT LIVING ROOM 
PHOTO BLOODY PRINT ON CARPET AT POOL 
OF BLOOD IN HALL WA Y (LIVING ROOM SIDE) 
PHOTO BLOODY SHOE PRINT ON CARPET IN 
FRONT OF HALL BEDROOM 
PHOTO BLOODY SHOE PRINT ON CARPET 
IN FRONT OF HALL BEDROOM 
PHOTO BLOODY PARTIAL P~lS ON CARPET 
AT HALL BEDROOM 
WillTE CUP FROM HALL 
BLACK REMINGTON 12 GA SPENT SHOTGUN #1 
SHELL FROM FLOOR AT VICTIM 
SHOTGUN SHELL WADDING-METAL SHOT 
FROM FLOOR AT VICTIM 
SHOTGUN SHELL WADDING FROM 
FLOOR AT VICTIM 
GREEN REMINGTON 12 GA SPENT SHOTGUN #2 
SHELL FROM FLOOR IN HALLW 4. Y 
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8644872754 Clerk of Court 03 57 30 p m 01 24 2012 

SOH 
2008-000042 

DESCRIPTION 

#18 VERlZON CELL PHONE - VICTIM'S 
#19 EXCEDRlN PACK - 2 COATED TABLETS 
#20 COMFORTER 
#21 CUTTING FROM SHEET 
#22 AREA RUG 

SLED# 

#23 ONE PAIR OF BLUE JEANS FROM JUSTIN BYERS #3 
#23 GREEN JACKET FROM JUSTIN BYERS #4 
#23 REDIWHITE T-SffiRT FROM JUSTIN BYERS #5 
#23 BLACK 49ERS T-SHIRT FROM JUSTIN BYERS #6 
#23 BLACK/WHITE BOXERS FROM JUSTIN BYERS #7 
#23 WIllIE TANK TOP FROM JUSTIN BYERS #8 
#23 ONE PAIR WHITE SOCKS FROM JUSTIN BYERS #9 
#23 WfllTElREDIYELLOW NIKE SHOES-JUSTIN BYERS #10 
#23 ONE BLACK BELT FROM JUSTIN BYERS # 11 
#24 650 DOLLARS CASH - CHAS SMITH 
#25 CRAS SMITH - NIKE AIR TENNIS SHOES 
#26 BLUE JEANS FROM KELVlN DAWKINS #12 
#26 wmTE T-SHIRT FROM KEL VIN DAWKINS # 13 
#26 RED T-SHIRT FROM KELVIN DAWKINS #14 
#26 WHlTE TANK TOP FROM KELVIN DAWKINS #15 
#26 BLACK M&M JACKET FROM KELVIN DA \VKINS # 16 
#26 BLUE TOBOGGAN FROM KELVIN DAWKINS #17 
#26 BLACK BELT FROM KELVIN DAWKINS #18 
#26 DARK BLUE NIKE AIR SHOES - KELVIN DAWKINS #19 
#26 RED SHOE STRINGS FRO!v1 KELVIN DA WKINS #20 
#27 YELLOW BRACELET - KELVIN DAWKINS #21 
#28 NOKIA CELL PHONE - KEL VIN DAWKINS 
#29 407 37 DOLLARS CASH - KELVIN DAWKINS 
#30 MOSSBERG 12 GA PUMP ACTION SHOTGUN #22 
#31 BLUE "STARTER" JACKET #23 
#32 PELLET PISTOL #24 
#33 BLACK PLASTIC BAG 
#34 LIVE BLACKREMlNGTON 12 Gt\. PETERS 

SHOTGUN SHELL #25 
#35 LIVE BLACK REMINGTON 12 GA PETERS 

SHOTGUN SHELL #26 
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2008-000042 
SO# DESCRIPTION SLED# 

#36 LIVE RED FEDERAL 12 GA SHOTGUN SHELL #27 
#37 LIVE BLACK REMINGTON 12 GA SHOTGUN 

SHELL #28 
#38 BROWN STOCKING DOO RAG #29 
#39 WHITE STOCKING 000 RAG #30 
#40 BLACK TOBOGGAN WITH BILL #31 
#41 PLASTIC DOOR RUNNER #32 
#42 REAR DOOR PANEL #33 
#43 HEAD REST COVER #34 
#44 REAR FLOOR CARPET #35 
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, 8644872754 Clerk C'fCourt 

7fh CircUit Defender 
Case File Detail 
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Today I went to TurbeVille CorrectIonal to see def I revIewed discovery With def and gave him a 
copy of the discovery Oef indicated that what he said In his statement IS what happened I told def 
that I had talked WIth the sohcltor and that the soHcltor was not Willing to reduce any charge but that 
he might negotiate on sentence if def would testtfy against co-def -- however the minimum 
sentence for murder was 30 years and I got the ImpresSion from the sohcltor that he would not agree 
to 30 years but might consIder 35 years Def said that he couldn't do that much tIme I told him that 
he really didn't have any defense to the charges Def told me that DOe had done an evaluation on 
hIm and that they had told him that he wasn't "really sane" I advised def that I would try to get an 
order to have him evaluated, and that I would try to get a copy of whatever medIcal records the DOC 
had I adVised def that the solicitor had told me that the case might be called for tnalln October -
def thought that Oct was mighty qUIck. Oef adVised me that he was gOing to talk WIth hiS family 
about getting him a pnvate attorney I adVIsed him that would be fine but that I was gOlOg to 
contmue workIng on hiS case until such time a he was able to hire a private attorney 

.... 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHEROKEE 

Justm 0 Byers, #310267, 

ApplIcant, 

v 

State of South Carolma, 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 
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Tills matter comes before the Court by way of an ApplIcatIOn for Post-ConvIctlon Rehef 

filed December 23, 2009 The Respondent made Its Return on or about March 31, 2010 An 

eVIdentIary herumg mto the matter was convened on Apnl 8, 2011, at the Spartanburg County 

Courthouse The ApplIcant was present at the heanng and was represented by D Alan Lazenby, 

EsqUIre Suzanne H Wlute, EsqUIre, of the South Carolma Attorney General's Office, 

represented the Respondent 

At the heanng, the Appltcant testIfied on hIS own behalf Don A Thompson, EsqUIre, 

also testIfied Tills Court also had before It a copy of the records of the Cherokee County Clerk 

of Court regardmg the subject conVIctIons, ApplIcant's records from the South Carolma 

Department of CorrectIOns, the Return, and the plea transcnpt 

PROCEDURAL mSTORY 

The ApplIcant IS presently confined m the South Carolma Department of CorrectIOns 

pursuant to orders of commItment of the Cherokee County Clerk of Court The ApplIcant was 

mdlcted at the March 2008 tenn of the Cherokee County Grand Jury for armed robbery (08-GS-

11-0183), murder (08-GS-ll-0184), burglary - 1st degree (08-GS-ll-0185), and posseSSIOn ofa 

~ 
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firearm dunng comrmSSIOn of a vIolent cnme (08-GS-II-0186) He was represented by Donald 

A Thompson, EsquIre On March 20, 2009, the Apphcant pled gUilty as IndIcted to all charges 

He was sentenced by the Honorable J Mark Hayes II to confinement for a tenn of lIfe for 

murder and for burglary - 1st degree, thIrty (30) years for armed robbery, and five (5) years for 

posseSSIon of a weapon dunng the cOlrumssIOn of a VIOlent CrIme, all sentences to run 

concurrent The ApplIcant dld not appeal hIS guIlty plea or sentence 

ALLEGATIONS 

In rus apphcatIOn, the ApplIcant alleges he IS beIng held In custody unlawfully for the 

followmg reasons 

1 Ineffecnve asSIstance of counsel, In that, 
a "Counsel mfonned me that I could receIve 

the death penalty for the cnmes But the 
State dId not seek that penalty, 

2 In custody In VIOlatIOn of Art 12 §2 S C 
ConstitutIon, and 

3 Coerced gUilty plea, In that, 
a "GUilty plea not freely and IntellIgently 

made because of coerced threat of reCeIVIng 
the death penalty 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

ThIS Court has had the opporturuty to reVIew the record m Its entIrety and has heard the 

testimony and arguments presented at the PCR heanng Tills Court has further had the 

opportunIty to observe each WItness who testIfied at the heanng, and to closely pass upon their 

credibilIty Thls Court has weighed the testimony accordmgly Set forth below are the relevant 

findIngs offact and conclUSIOns oflaw as reqUlred by S C Code Ann § 17-27-80 (2003) 

IneffectIve ASSIstance of Counsel 

The Apphcant alleges he received meffecnve assistance of counsel In a PCR actIon, 

ot­
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"[t]he burden of proof IS on the apphcant to prove hIS allegatIons by a preponderance of the 

eVIdence" FrasIer v State, 351 S C 385, 389, 570 S E 2d 172, 174 (2002) (cItmg Rule 71 l(e), 

SCRCP) Where IneffectIve assIstance of counsel IS alleged as a ground for relIef, the ApplIcant 

must prove that "counsel's conduct so undermmed the proper functIonmg of the adversanal 

process that the tnal cannot be relIed upon as havmg produced a Just result" Stnckland v 

Washmgton, 466 US 668, 104 S Ct 2052, 2064, 80 LEd 2d 674, 692 (1984), Butler v State, 

286 S C 441,334 S E 2d 813 (1985) 

The proper measure of performance IS whether the attorney prOVIded representatIOn 

WIthIn the range of competence reqUIred m cnmmal cases Courts presume that counsel 

rendered adequate asSIstance and made all sIgmficant deCISIons In the exercise of reasonable 

profeSSIOnal Judgment Butler, Id The Apphcant must overcome thts presumptIOn to receIve 

rellef Cherry v State, 300 S C 115,386 S E 2d 624 (1989) 

FIrst, the ApplIcant must prove that counsel's performance was defiCient Under thts 

prong, attorney performance IS measured by ItS "reasonableness under profeSSIOnal norms " 

Cherry, 300 SCat 117, 385 S E 2d at 625, Cltlng Stnckland Second, counsel's defiCIent 

performance must have prejUdICed the ApplIcant such that "there IS a reasonable probabillty that, 

but for counsel's unprofessIOnal errors, the result of the proceedIng would have been dIfferent " 

Cherry, 300 SCat 117-18, 386 S E 2d at 625 "A reasonable probabIlIty IS a probabIlIty 

suffiCient to undermme confidence m the outcome oftnal" Johnson v State, 325 S C 182, 186, 

480 S E 2d 733, 735 (1997) (cItmg Stnckland) 

Apphcant testIfied that he met WIth Counsel and dIscussed the charges as well as 

reVIewed the dIscovery matenals, mcludmg the statements from each of the three co-defendants 

and eyeWItnesses However, ApplIcant testIfied that Counsel never dIscussed any defenses WIth 
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ApplIcant or dIscussed gomg to tnal Apphcant also testified that Counsel never dIscussed 

seekmg a lesser-mcluded offense Wlth ApplIcant However, ApplIcant also acknowledged that 

he told Counsel that he was the one who entered the home Wlth the shotgun and shot the vIctIm 

In the head ApplIcant also acknowledged that he gave pohce a statement m exchange for 

cIgarettes m wmch he stated that It had been an accIdent because he dId not know the shotgun 

was loaded ApplIcant also acknowledged that none of the three co-defendants entered the 

home However, Apphcant testified that the polIce had no phYSICal evIdence agamst mm 

ApplIcant entered mto eVIdence the eVIdence key of the polIce, mdicatmg the eVIdence recovered 

from the scene, whIch mcluded photos of bloody shoe prmts (Exlnblt #1) ApplIcant also 

Introduced a page from Counsel's case file notes followmg a meeting WIth ApplIcant m June 

2008 (ExhIbIt #2) 

Counsel testified that he had been practlcmg law for over thIrty years Wlth over twenty 

years m cnmmal defense work Counsel testified that he met WIth the ApplIcant at least SIX 

times and revIewed all discovery materIals With ApplIcant Counsel agreed that there was no 

phYSIcal eVIdence agamst Apphcant, but there was the ApplIcant's voluntary statement and the 

statements of the three co-defendants Counsel also testified that one of the co-defendants called 

polIce followmg the murder and confessed and named the other co-defendants Counsel testified 

that although he dIscussed the dIfficult facts and defense Wlth Appbcant, had the case proceeded 

to trIal, Counsel would have raIsed the Issue of the lack of phYSIcal eVIdence at that time 

Counsel also testdied that It was damagmg because the Apphcant's story had changed m that m 

an earlier statement he stated that they were gomg to rob the home, but then later SaId they were 

gOing to buy drugs However, Counsel SaId that he would have argued at trIal for a lesser­

mcluded offense Counsel testIfied that he had attempted negotiations WIth the State and they 
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were not wIllmg to offer a lesser-mc1uded offense or the mmunum sentence for murder 

This Court finds that Apphcant has failed to meet his burden of proof as to any claim of 

meffectIve assistance of counsel This Court finds that Counsel IS an expenenced attorney who 

met With the ApplIcant and revIewed the charges and discovery With ApplIcant, dlscussmg all 

potentIal optIOns ThIS Court finds that the extensIve gUllty plea record speaks for Itself as to the 

competency of counsel When an meffecnveness clrum IS presented the defendant must show 

that counsel's representatIOn was defiCient DefiCIent representatIon amounts to conduct that IS 

not objectIvely reasonable under the CIrcumstances Stnckland v Washmgton, 466 U S 668, 

688, 104 S Ct 2052 (1984) In addItIon, the ApplIcant must show that the outcome of lus 

proceedmg was prejUdICed and It IS reasonably probable that the outcome would have been 

dIfferent had counsel's performance not been defiCIent StrIckland. 466 U S at 694 ThIs Court 

finds that the ApplIcant's attorney demonstrated a normal degree of skill, knowledge and 

professIOnal Judgment that IS expected of an attorney who practIces cnmmal law State v 

Pendergrass, 270 SCI, 239 S E 2d 750 (1977), Stnckland, supra, Butler v State, 286 S C 441, 

334 S E 2d 813 (1985) Therefore, thIS Court finds that thIS claIm should be demed and 

dIsmIssed 

Involuntary GUilty Plea 

To be knowmg and voluntary, a plea must be entered WIth a full understandmg of the 

charges and the consequences of the plea BoykIn v Alabama, 395 U S 238, 89 S Ct 1709, 23 

LEd 2d 274 (1969), Dover v State, 304 S C 433,405 S E 2d 391 (1991) In determmmg gUllty 

plea Issues, It IS proper to conSIder the gUIlty plea transcnpt as well as eVIdence at the PCR 

heanng Hams v Leeke, 282 S C 131,318 S E 2d 360 (1984) 

..­
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Because a gUIlty plea IS a solemn, JudIcIal admIssIOn of the truth of the charges against an 

mdlvldual, a cnmmal Inmate's nght to contest the valIdIty of such a plea IS usually, but not 

mvanably, foreclosed Blackledge v AllIson, 431 US 63, 97 S Ct 1621, 52 LEd 2d 136 

(1977) Therefore, statements made dunng a gUilty plea should be conSIdered conclusIve unless 

a cnmmalinmate presents valId reasons why he should be allowed to depart from the truth of hIs 

statements Crawford v US. 519 F 2d 317 (4th Clr 1975), Edmonds v LeWIS, 546 F 2d 566 

(4th Clr 1976) 

A defendant who enters a plea on the adVIce of counsel may only attack the voluntary and 

IntellIgent character of the plea by showmg that counsel's representatIOn fell below an ObjectIve 

standard of reasonableness and that there IS a reasonable probabIlIty that, but for counsel's errors, 

the defendant would not have pled gUIlty, but would have mSIsted on gomg to tnal Roscoe v 

State, 345 S C 16, 546 S E 2d 417 (2001), RIchardson v State, 310 S C 360, 426 S E 2d 795 

(1993) 

ApplIcant alleges that he only pled gudty because hIS Attorney adVIsed hIm that the State 

mtended to seek the death penalty, but promIsed that If he pled guIlty, they would take the death 

penalty off the table ApplIcant testIfied that he would have gone to tnal If he knew that the 

death penalty was off the table and never would have pled gUIlty If he knew that lIfe was an 

optIon However, ApplIcant later acknowledged that Counsel dId tell hIm that a lIfe sentence 

was a pOSSIbIlIty Counsel testlfied that he dId tell ApplIcant that the State Intended to seek the 

death penalty because that was what he was told by the prosecutors, however, he also told the 

ApplIcant when the State dId not file the NotIce and It was clear that they were not seekmg the 

." 

death penalty Counsel testlfi~d that he always beheved that ApplIcant should go to tnal because 

there was nothmg to lose Counsel testIfied that he had adVIsed ApplIcant that he felt fairly 

~ 
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certam that If he pled gudty he would receive a hfe sentence, however, Counsel testdied that 

Apphcant mformed hun that If he had to gamble eIther way, he would rather plead and receive a 

"number" 

1111S Court finds Counsel's testImony to be more credIble than ApplIcant's as to thiS 

Issue Counsel presented all optIOns to the ApplIcant and Apphcant chose to plead freely and 

voluntanly, as the record reflects The ApplIcant testified that he was not under the Influence of 

any alcohol or drugs Judge Hayes Informed ApplIcant of the maxImum penalty of the charges he 

faced and mformed hIm of hiS rIght to remam Silent as well as hIs rIght to a jury tnal and other 

associated jury tnal rIghts ApplIcant subsequently affirmed that he was gUIlty and that no one 

promised him anythmg or threatened or mistreated hIm In order to get hIm to plead gwlty 

ApplIcant stated that he was pleadIng gUIlty freely and voluntarIly and that he was satisfied With 

the servIces of hIs lawyer 

ThIs Court further finds that ApplIcant has faIled to carry hIs burden of provmg that hIS 

gUIlty plea was not freely and voluntanly entered The overwhelmIng eVIdence In the record and 

presented through the testimony of the WItnesses at the heanng reflects that the plea was 

knOWingly and voluntarIly entered BoykIn v Alabama, 395 US 238 (1969), VIckery v State, 

258 S C 33,186 S E 2d 827 (1972) 

Summary 

This Court finds In regards to the allegatIOn of IneffectIve assistance of counsel, the 

ApplIcant's testImony has faIled to establIsh any merItOrIOUS clrum suffiCient to grant hiS 

applIcatIon ThIS Court further finds the record reflects that counsel adequately conferred With 

the ApplIcant, condu~ted a proper InvestIgatIon, was thoroughly competent III therr 

representatIon, and that counsel's conduct does not fall below the objectIve standard of 
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reasonableness 

AccordIngly, tlus Court finds the Apphcant has faIled to prove the first prong of the 

Stnckland test - that counsel faIled to render reasonably effective assIstance under prevruhng 

professIOnal norms The ApplIcant faIled to present speCIfic and compellIng eVIdence that 

counsel conumtted eIther errors or omiSSIons In hIS representatIOn of the ApplIcant 

ThIS Court also finds the ApplIcant has fruled to prove the second prong of Stnckland -

that he was prejUdICed by counsel's performance ThIs Court concludes the ApplIcant has not 

met hIS burden of prOVIng counsel faIled to render reasonably effective assIstance See FrasIer 

supra Therefore, thIs allegatIon IS dented 

CONCLUSION 

Based on all the foregOIng, thIs Court finds and concludes that the ApplIcant has not 

establIshed any constItutional VIOlatIOns or depnvatIons that would reqwre tills court to grant ills 

applIcatIOn Therefore, thIs applIcatIon for post convIctIon relIef must be dented and dISmIssed 

WIth prejudIce 

ThIS Court cautIons ApplIcant that he must file and serve a notIce of appeal WIthIn thIrty 

(30) days from the receIpt by counsel of wntten notice of entry of Judgment to secure the 

approprIate appellate reVIew See Rule 203, SCACR Pursuant to AustIn V State, 305 S C 453 

(1991), an Apphcant has a rIght to an appellate counsel's asSIstance m seekIng reVIew of the 

denIal of peR Rule 71 leg), SCRCP, prOVIdes that If the applIcant WIshes to seek appellate 

reVIew, PCR counsel must serve and file a Notlce of Appeal on the ApplIcant's behalf Your 

attentIOn IS dIrected to South Carolma Appellate Court Rule 243 for approprIate procedures for 

appeal 
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IT IS THEREFORE ORDERED 

1 That the ApphcatIOn fori Post-ConvIctIOn Rehef must be derued 
and dIsmIssed WIth preJudIce, and 

2 The Appbcant must be remanded to the custody of the Respondent 

AND IT IS SO ORDERED thIS ~ day of ~ .2011 
- / 
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WITNESSES 

ARREST WARRANT NUMBER 

H993918 

I 

VERDICT 

Foreperson of Petrt Jury 
Date 

W:05-11- \~ 
The State of South Carolina 

County of Cherokee 

Trey Gowdy, SolicItor 

COURT OF GENERAL SESSIONS 

THE STATE 
vs 

Justm Byers 

Indictment for 

ARMED ROBBERY 

SC Code 16-11-330 (A) 
CDR Code 139 

Class FEUA 

TERM 
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STATE OF SOUTH CAROLINA ) INDICTMENT 
) 

COUNTY OF CHEROKEE ) 

MA~ 062008 
At a Court of General Sessions, convened on __ the Grand 

Jurors of Cherokee County present upon their oath 

ARMED ROBBERY 

That Justin Byers did In Cherokee County on or about January 4, 2008, while 

armed with a pistol, or other deadly weapon, or while alleging, either by action or words, 

he was armed while uSing a representation of a deadly weapon or any object which a 

person present dunng the commiSSion of the robbery reasonably beheved to be a 

deadly weapon, feloniously take from the person or presence of Kendrick Armstrong, by 

means of force, violence, 9,nd/or Intimidation, goods or montes of Kendrick Armstrong, 
... 

su ch goods or mOnies be~ng descnbed as follows montes, with Intent to deprive the 

t 
owner permanently of such property, In violation of §16-11-330 (A), THE CODE OF 

LA WS OF SOUTH CAROLINA, (1976), as amended 

Against the peace and dignity of the State and contrary to the statute In such case 

made and provIded 



WITNESSES 

ARREST WARRANT NUMBER 

H993921 

VERDICT 

Foreperson of PetIt Jury 
Date 

The State of South Carolina 

County of Cherokee 

Trey Gowdy, Solicitor 

COURT OF GENERAL SESSIONS 

THE STATE 
vs 

Justm Byers 

Indictment for 

MURDER 

SC Code 16-03-0010, 0020 
CDR CODE 116 
CLASS FEL-EXM 

TERM 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF CHEROKEE ) 

INDICTMENT 

At a Court of General Sessions, convened on ____ M_AR_O _6 _ZO_08 __ ....... , the 

Grand Jurors of Cherokee County present upon their oath 

Murder 

That Justin Byers did In Cherokee County on or about January 4, 2008, 

feloniously, willfully, and with malice aforethought, kill one Furman Armstrong by 

shooting the victim, and that the victim dIed as a proximate result thereof, all In vlolat/on 

of §16-3-0010, 0020 CODE OF LAWS OF SOUTH CAROLINA, (1976, as amended) 

Against the peace and dignity of the State, and contrary to the statute In such 

case made and provided 
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WITNESSES 

ARREST WARRANT NUMBER 

H993922 

..,. trA~rr 11'1)11" II 
ACTdON OF ~~~NO JURY U a u ~ __ 1I~r.. 

VERDICT 

Foreperson of Petit Jury 
Date 

The State of South Carolina 

County of Cherokee 

Trey Gowdy, SolIcItor 

COURT OF GENERAL SESSIONS 

MAR 062008 

THE STATE 
vs 

Justin Byers 

Indictment for 

TERM 

BURGLARY, FIRST DEGREE 
(Dwelling) 

SC Code 16 11 0311 
CDR Code 0079 

Class FEUEXM (V) 

, 
, 

... , 
, \ 

, I 
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STATE OF SOUTH CAROLINA } INDICTMENT 
} 

COUNTY OF CHEROKEE } 

At a Court of General Sessions, convened on MAR 0 6 2008 ~ the Grand Jurors of 

Cherokee County present upon their oath 

BURGLARY, FIRST DEGREE 
(DWELLING) 

That the Defendant Justin Byers did In Cherokee County, on or about January 4, 2008. willfully 

and intentionally enter the dwelling belonging to Kendnck Armstrong located at. Fleming 

Road, Gaffney, South Carolina WIthout consent and With the Intent to commit a cnme therein. 

and either 

(1) when, In effecting entry or while In the dwelling or 10 Immediate flight, he or 

another partiCipant In the cnme 

(a) was armed With a deadly weapon or explOSive or 

(b) caused physical Injury to any person who was not a partIcIpant In the 

cnme, or 
I 

(c) used or threatened the use of a dangerous Instrument, or 

(d) displayed what was or appeared to be a kmfe, pistol, revolver, nfle, 

shotgun. machme gun. or other firearm, or 

(2) the burglary was committed by a person With a prior record of two or more 

convictions for burglary or housebreaking or a combination of both. or 

(3) the entering or remaining occurred to the mghttlme. 

In VIolation of § 16~ 11-311 Code of laws of South Carolina (1976) as amended 

Against the peace and dignity of the State. and contrary to the statute In such 

case made and prOVIded 


