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ISSUE PRESENTED

Defense counsel did not provide ineffective assistance of counsel when she did not object to the
trial court’s issuance of an implied malice jury instruction because the decision in State v,
Belcher!, which had been decided approximately one month before trial, does not apply to the
facts of this case.

1385 S.C. 597, 685 S.E.2d 802 (2009).
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STATEMENT OF THE CASE

Petitioner was indicted at the June 2009 term of the Darlington County Grand Jury for
two counts of assault and battery with intent to kill (ABWIK) (2009-GS-16-0869, -0874), two
counts of possession of a weapon during commission of a violent crime (2009-GS-16-0870, -
0871), criminal domestic violence of a high and aggravated nature (CDVHAN) (2009-GS-16-
0872), and kidnapping (2009-GS-16-0873). Tonya Copeland-Little, Esquire, represented him.

The State brought the case to trial before the Honorable J. Michael Baxley on November
9 and 10, 2009. Judge Baxley granted trial counsel's motion for a directed verdict on one of the
counts of possession of a weapon during commission of a violent crime (2009-GS-16-0871). The
jury foﬁnd Petitioner guilty of the remaining charges. On November 10, 2009, Judge Baxley
imposed concurrent sentences of twenty years on each count of ABWIK, ten years for
CDVHAN, and thirty years for kidnapping. Judge Baxley imposed a consecutive five year
sentence for possession of a weapon during commission of a violent crime (2009-GS- 16-0870).

A notice of appeal was filed on the Petitioner’s behalf at the South Carolina Court of
Appeals. Joseph L. Savitz, III, Esquire of the South Carolina Commission on Indigent Defense -
Office of Appellate Defense perfected the appeal in the form of an Anders® brief. The Court of

Appeals dismissed the appeal. State v. Nealey, Op. No. 2011-UP-574 (S.C. Ct. App., filed Dec.

20,2011).

Petitioner filed an application for post-conviction relief on January 17, 2012. App. p.
319-364. The State filed a return on or about May 8, 2012. App. p. 365-371. The Honorable R.
Ferrell Cothran, Jr. convened an evidentiary hearing on the application at the Darlington County

Courthouse on July 15,2013, App. p. 372. Petitioner was present and represented by Tristan M.

2 Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967).
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Shaffer, Esquire, and Karen C. Ratigan, Esquire was present on behalf of the South Carolina
Attorney General’s Office. App. p. 372. The PCR court denied relief in an order signed August
20, 2013 and filed September 9, 2013, with th¢ PCR court noting there was no prejudice to
Petitioner as there was overwhelming evidence of guilt. App. p. 457-467. Petitioner filed a
motion to reconsider on September 26, 2013, and the State filed a return to this motion on
October 1, 2013. Judge Cothran denied the motion without oral argument in an order dated
March 19, 2015, and filed March 23, 2015. Petitioner filed a notice of appeal on April 20, 2015.
The appeal was perfected by the filing of a petition for writ of certiorari by appellate defender
John H. Strom, Esquire on December 29, 2015, and the State filed a return to petition for writ of
certiorari on May 18, 2016. This Court granted a petition for a writ of certiorari as to one of
Petitioner’s issues in an order dated April 13, 2017. Petitioner filed its brief on June 16, 2017.

The State’s brief in response follows.
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STATEMENT OF FACTS

On October 14, 2008, Petitioner went to visit his on-and-off girlfriend, Dorothy Perkins.
App. p.98. This was during a period in their relationship where they were broken up, in part
because Perkins was the victim in a pending criminal domestic violence charge against
Petitioner. App. p. 107;18-20. During the evening, as they spent time together, Petitioner
repeatedly asked Perkins to drop the charges against him, and she repeatedly refused. Id.; p.107;1
— 10. The pair had gone on a drive on Petitioner’s motorcycle, but returned to the house and were
watching television when their conversation got heated. App. p. 99. Petitioner took a ceramic
object (referred to at trial as a “whatnot” and by Petitioner as a vase) from a table began to strike
Perkins in the head with it, and breaking her wrist in the process. Id.; p.112;12 — p.113;1. As this
progressed, Perkins’s mother, Victoria Perkins, came in to see what the commotion was, and
Petitioner also beat her with this object until she could flee and hide. Id. However, the altercation
between Petitioner and Perkins continued, as he pulled a knife on her and forced her to get onto
his motorcycle, stating that he would kill her mother if she did not obey. Id.

Petitioner took off on his motorcycle with Perkins onboard, leaving Perkins’s mother
hiding at her home. App. p. 100. He began speeding down a country road and popping wheelies,
all the while threatening to kill Dorothy. Id. Petitioner threw her from the motorcycle and into a
ditch. Id. As she continued struggling with Petitioner, who was chasing her, a truck driver pulled
up to assist. Id. Perkins crawled, injured and bleeding, toward the cab of the truck and begged the
driver to call 911. Id. Petitioner took off on the motorcycle as assistance came to care for
Perkins. Id. Back at the house, Perkins’s mother made it to a neighbor’s house, where they
contacted emergency assistance. Id.

At trial, Petitioner insisted that he got in the middle of a fight that erupted between
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Perkins and her mother after he and Perkins had been drinking and using drugs. App. p.102. He
further contended that Perkins fell off the motorcycle because she was so intoxicated, and she
was on the motorcyéle willingly because the two were heading to Darlington to Petitioner’s
house. App. p. 103. Petitioner insisted that Perkins’s story was a concoction to minimize the
damage to her character that the truth may do, as she was attempting to regain custody of her

children after completing rehabilitation treatment for alcohol dependency. App. 118 — 120.
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STANDARD OF REVIEW
In a post-conviction relief action, the applicant bears the burden of proving the

allegations in the application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985)

(citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application alleges

ineffective assistance of counsel as a ground for relief, the applicant must prove counsel's
“conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result.” Id. (citing Strickland v. Washington, 466 U.S.

668, 686 (1984)).
The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at

687; Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). The Court strongly presumes counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Id. (citing Strickland,

466 U.S. at 690). The applicant must overcome this presumption in order to receive relief.

Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989). This Court should reverse the

PCR court only where there is no probative evidence to support the decision or the decision was
controlled by an error of law. Kolle v. State, 386 S.C. 578, 589, 690 S.E.2d 73, 79 (2010).
Furthermore, this Court "gives great deference to the [PCR] court's findings of fact and

conclusions of law." Id. (quoting Dempsey v. State, 363 S.C. 365, 368, 610 S.E.2d 812, 814

(2005)).
The Court applies a two-pronged test in evaluating allegations of ineffective assistance of
trial counsel. Cherry, 300 S.C. at 117, 386 S.E.2d at 625. First, the applicant must prove

counsel’s performance was deficient. Id. Under this prong, the court measures an attorney’s
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performance by its “reasonableness under prevailing professional norms.” Id. (citing Strickland,
466 U.S. at 688). Second, counsel’s deficient performance must have prejudiced the applicant
such that “there is a reasonable probability that, but for counsel's unprofessional errors, the result
of the proceeding would have been different.” Id., at 117-18, 386 S.E.2d at 625.

When reviewing questions of fact, this Court will affirm the post-conviction relief court’s
grant of relief “if there is any probative evidence to support those findings.” Wolfe v. State, 326

S.C. 158, 163, 485 S.E.2d 367, 369 (1997) (citing McCray v. State, 317 S.C. 557, 455 S.E.2d

686 (1995); Cherry, 300 S.C. 115, 386 S.E.2d 624). Conversely, the Court will not uphold a

finding that is not supported by probative evidence. Jackson v. State, 329 S.C. 345, 348, 495

S.E.2d 768, 769 (1998) (citing Satterwhite v. State, 325 S.C. 254, 481 S.E.2d 709 (1997);

Holland v. State, 322 S.C. 111, 470 S.E.2d 378 (1996). When reviewing questions of law, the

Court conducts a de novo review, and can reverse the post-conviction relief court when a

decision is controlled by an error of law. Jamison v. State, 410 S.C. 456, 465, 765 S.E.2d 123,

127 (2014) (quoting Jordan v. State, 406 S.C. 443, 752 S.E.2d 538 (2013).
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ARGUMENT

Defense counsel did not provide ineffective assistance of counsel when she did
not object to the trial court’s issuance of an implied malice jury instruction
because the decision in State v. Belcher, which had been decided
approximately one month before trial, does not apply to the facts of this case.

The PCR court was correct in ruling trial counsel was not ineffective when she failed to
object to the trial court’s issuance of a jury instruction regarding implied malice, because the
facts of this case do not fall under the purview of the recently decided Belcher case. Petitioner

argues that Belcher should apply in the case at bar because he was convicted of assault and

battery with intent to kill (ABWIK) and several instruments were used that could be viewed as
deadly weapons. Therefore, he alleges, the trial court erred in instructing the jury regarding
implied malice, as it was in contravention of the Belcher ruling that this Court published
approximately one month before trial. This is not an appropriate case for Belcher analysis
because, even though it involves a charge of assault and battery with intent to kill, there was no
evidence presented “that would reduce, mitigate, excuse or justify a homicide (or assault and
battery with intent to kill) caused by the use of a deadly weapon” and, therefore the prohibition
against the implied malice charge does not come into play. Belcher, 385 S.C. at 612, 685 S.E.2d
at 810.> Furthermore, as found by the PCR court, there was overwhelming evidence of
Petitioner’s guilt, such that no prejudice could befall Petitioner even if trial counsel were
deficient. There should be no finding of ineffective assistance of appellate counsel, and this

Court should affirm the finding of the PCR court.

3 In its return to petition for writ of certiorari, the State stipulated that the inferred malice charge
was improper. Upon further research, it has realized that this was in error. Instead, the State now
argues that the implied malice charge was harmless error because the holding in Belcher does not
apply to the facts of this case. '
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In order for Belcher to apply, there must be evidence presented that reduces, mitigates,
excuses, or justifies homicide or ABWIK. A classic example of this, as considered in the opinion
itself, is that of self-defense. Id. at 385 S.C. at 612, 685 S.E.2d at 810. When raising self-defense,
a defendant alleges that his actions were in response to those of another in order to protect his
life or safety. In the instant case, there is no such allegation. The only defenses raised were that
of third-party guilt, in that it was actually Victoria Perkins who assaulted her mother, and
accident, in that chance or victim’s own carelessness caused her other injuries. Neither of these
defenses put the Petitioner’s actions into one of the four categories contemplated by Belcher.

Petitioner’s argument that “error could not have been harmless because of the evidence of
an accident and third party guilt [ ] put forward by Petitioner, ‘thereby highlighting the prejudice
resulting from the charge’ (citation omitted)” is inaccurate. BOP p. 19. As considered above,
theories of accident and third-party guilt do not involve any action on the part of a defendant
similar to the actions taken in self-defense. In fact, they imply inaction on the part of a defendant
by suggesting that the misfortune befalling the victim came at the hands of another or due to bad
luck. Therefore, an implied malice jury instruction is proper-and non-prejudicial if the jury is to
believe Petitioner’s theory of the case, as he engaged in no actions that need to be reduced,
mitigated, excused, or justified.

Furthermore, even if one assumes that the Perkinses’ versions of events are true and that
Petitioner beat them with a vase, made Victoria mount the motorcycle at knifepoint, and pushed
her from the motorcycle, it is quite a stretch to say that a vase and motorcycle are deadly
weapons in the context of this case. It is clearly apparent from Petitioner’s convictions that the
jury found the State’s witnesses and presentation propounding these theories credible, so we

must consider the actuality of these items being considered deadly weapons as described in the
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instruction provided to the jury. The jury instruction regarding implied malice from the use of a
deadly weapon was as follows:

Malice may be inferred however from conduct that shows a total disregard for

human life. Inferred malice may also arise when the deed is done with a deadly

weapon. A deadly weapon is any article, or instrument, or substance which is

likely to cause death or great bodily harm. Whether an instrument has been used

as a deadly weapon depends on the facts and the circumstances of each case. Now

the following are some examples of deadly weapons. A pistol, a shotgun, a knife,

arifle, or a razor. A gun may be a deadly weapon, even if it's not operating. I tell

you that a deadly weapon may by any article or instrument that is likely to

produce death or great bodily harm. If facts are proved beyond a reasonable doubt

sufficient to raise an inference of malice to your satisfaction, this inference would

be simply an evidentiary fact to be considered by you along with the other

evidence in the case, and you should give it the weight that you believe it is

entitled to receive.
App. p.294;22 - 295;14. Certainly, Petitioner used a vase to beat the Perkinses, but that vase was
not likely to produce death or great bodily harm. A motorcycle may be deadly if used to run over
a person, but it is less likely to be deadly if one is pushed off it. By classifying all three objects as
deadly weapons, Petitioner is attempting to bring all of his actions under a supposed protection
of Belcher that would, if his argument prevails, mean the implied malice jury instruction was
reversible error, entitling him to a new trial.

However, if this Court concludes Belcher applies to the facts of this case, there is still
probative evidence to support the PCR court’s finding that counsel was not ineffective.

Assuming, arguendo, that Belcher applies and trial counsel was deficient* for not objecting to the

related jury instruction, her performance was not prejudicial to Petitioner based on the

% The PCR court specifically found that “[Petitioner] failed to present specific and compelling
evidence that trial counsel committed either errors or omissions in her representation of the
Applicant,” thus failing to satisfy the first prong of the Strickland test. App p. 466. Petitioner
argues the opposite on page 16 of its brief, stating that “the PCR court ruled that counsel’s
performance was deficient for failing to object to the trial court’s improper inferred malice
instruction. App. 466.” BOP p.16. That is simply incorrect.
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overwhelming evidence of Petitioner’s guilt. Several opinions arising from post-conviction relief
challenges address the idea that, if evidence is overwhelming, the result of a trial may not have

been different if trial counsel’s performance had not been deficient. See Franklin v. Catoe, 346

S.C. 563, 570 n. 3, 552 S.E.2d. 718, 722 n. 3 (2001); Geter v. State, 305 S.C. 365, 367, 409
S.E.2d 344, 346 (1991).

Respondent takes note of this Court’s recent decision in Gibson v. State, 416 S.C. 260,

786 S.E.2d 121 (2016), as it specifically undertakes to weigh deficiency and prejudice in terms
of failure to object to an improper implied malice charge. In Gibson, this Court found that “the
PCR judge erred in finding there was evidence of malice other than the use of a deadly weapon,”
thus making the implied malice charge prejudicial, and a failure to object revérsible error. Id.,
416 S.C. 265, 786 S.E.2d at 124, In the case at hand, though, the PCR court made no such
particular finding regarding malice, instead repeatedly making the general finding that the State

presented overwhelming evidence of guilt while describing incidents that can be deemed

malicious. App. p. 464, 465, 466. This Court stated in Gibson that “there was very little evidence
of malice aside from the use of a gun,” which led the petitioner in that case to be prejudiced by
trial counsel’s failure to object to an implied malice charge. 416 S.C. at 265, 786 S.E.2d at 124.
However, as discussed elsewhere, there is abundant evidence of malice exhibited by Petitioner,
both with and without the use of a deadly weapon.

Further, the record presents ample evidence of malice on the part of Petitioner. There is
no doubt that Petitioner spoke angrily with Perkins about withdrawing the domestic violence
charge pending against him. Perkins testified Petitioner beat her with a household object when
she refused, beat her mother with this same object, ordered Perkins onto his motorcycle,

threatened to kill her mother if she did not go with him, held her at knifepoint until she complied,
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drove unsafely with her on the back of the motorcycle, and pushed her from the motorcycle.
Perkins’s mother’s testimony aligns with this. While Petitioner™ argues differently, he was
convicted® of these charges and, the State argues, “based upon all the evidence presented tending

to prove or disprove malice, no rational juror could have failed to find malice.” Arnold v. State,

309 S.C. 157,171,420 S.E.2d, 834, 842 (1992).

Petitioner argues that Carter v. State, 301 S.C. 398, 392 S.E.2d 184 (1990) applies for the
proposition that “trial counsel’s failure to object to an improper jury instruction is evaluated in
the same manner as an allegation on direct appeal that the trial court gave an improper jury
instruction.” BOP p. 17. However, this argument is inaccurate, as the opinion does not explicitly
state this, though it does apply a harmless error analysis in certain circumstances.® The State

argues that a harmless error analysis is appropriate, as required by Belcher. Carter cites to Rose

v. Clark, 478 U.S. 750 (1986), and that standard was espoused by this Court specifically
regarding “whether ‘beyond a reasonable doubt the error complained of did not contribute to the
verdict contained’” in Arnold. This Court held a reviewing court must determine that an error did
not contribute to a verdict by finding the “error unimportant in relation to everything else the jury
considered on the issue in question, as revealed in the record. Thus, to say an instruction to apply

an unconstitutional presumption did not contribute to the verdict is to make a judgment about the

3 He was granted a directed verdict regarding the charge of possession of a weapon during the
commission of a violent crime regarding Victoria Perkins, as no evidence was presented that
supported the allegation Petitioner had a knife (as stated in the warrant) while committing assault
and battery with intent to kill. App. p. 216;23 —219;5.

% “A mandatory presumption of malice charge, rather than one creating a permissive inference,
constitutes reversible error. ... While such a charge is subject to a harmless error analysis, the
analysis is inappropriate where, as here, there is evidence from which the jury could find the
defendant guilty of the lesser offense of voluntary manslaughter.” Id., 301 S.C. at 398, 392
S.E.2d at 185 (citations omitted).
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significance of the presumption to reasonable jurors, when measured against the other evidence
considered by those jurors independently of the presumption.” Id. 309 S.C. at 166, 420 S.E.2d at
839. Further, the court “must ask what evidence the jury actually considered in reaching its
verdict,” and also “must weigh the probative force of the evidence as against the probative force
of the presumption standing alone.” Id.

The State argues that this phrasing applies exactly in this matter — if a jury instruction
does not apply to the facts of the case, it cannot have harmed the outcome of the case. On review,
this Court must consider whether the trial court’s jury instructions correctly conveyed the
relevant and applicable law to the jurors and provided the jurors with the appropriate legal
standard for deciding Petitioner’s case. If so, the trial court committed no error in instt;ucting the
jury on the law as he did and, therefore, trial counsel could not have been ineffective for failing

to object, even considering the recent Belcher decision. See State v. Rye, 375 S.C. 119, 123, 651

S.E.2d, 321 323 (2007) (“A trial court’s decision regarding jury charges will not be reversed
where the charges, as a whole, properly charged the law to be applied.”) In this instance, the
implied malice jury instruction was proper because Belcher does not apply and because there is

adequate evidence of malice on the part of Petitioner. These facts cannot be viewed as

constituting reversible error. See State v. Rabon, 275 S.C. 459, 462, 272 S.E.2d 634, 636 (1980)
(holding the failure to give a jury instruction on a proper statement of law did not constitute
reversible error in light of the fact the jury instructions as given adequately and sufficiently
covered the applicable law)

When considering the weight of the evidence against Petitioner, especially his many
displays of malice, it is likely that Petitioner would have been convicted of these charges without

the implied malice charge. When applying this to the criteria as stated by Arnold, one can easily
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conclude evidence regarding the use of deadly weapons by Petitioner was probably not given
much weight by the jury due to the weight and “probative force” of other evidence against him.
Arnold, 309 S.C. at 166, 420 S.E.2d at 839. For these reasons, this Court should find that the
PCR court’s finding that trial counsel was not ineffective is correct, supported by probative

evidence, and affirm the denial of relief in this matter.
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CONCLUSION

For the foregoing reasons, Respondent respectfully requests this Court affirm the post-

conviction relief court’s findings.

October 16, 2017

Respectfully submitted,

ALAN M. WILSON
Attorney General

JESSICA E. KINARD
Assistant Attorney General
S.C. Bar No. 77889
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