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[
STATEMENT OF ISSUE ON APPEAL

1.

Whether the court abused its discretion by qualifying Greenville County Sherriff’s officer
Dan Kelley as an expert to tesﬁfy regarding where thé contents of appellant’s iPhone where the
giata allegedl‘y‘showed the locations appellant was at on the night of the murder at d‘ivffer.ent times,
since Kelley. deferred to Verizon, and Verizon engineers, regarding the accuracy of the data,‘
because the‘ court erroneously abdicatea its gatekeeping function on reliability of this Rule 702,
SCRE evidence?

2.

Whether the court erred by charging the jury the Belchgzr instruction that “inferred malice
may arise when the deed is done with a deadly weapon,” since this was a purely circumstantial
evidence case as to who the shooter was, the state admitted it had no theory of a motive for
appellant to shoot the victims, and where the defense soﬁght to show that a third-party n{ore
likely was actualiy the shooter, since the court improperly rreasonéd the instruction was proper

'~ because there were no lesser-included offense involved, but there was evidence in this case

which “mitigated” against a verdict 6f murder?



STATEMENT OF THE CASE

Appellant Deshanndon Franks was indicted By the Laurens County Grand Jury for tWo
counts of mu:fder, and possession of a weapon during the commission of a violent crime: R. *.
Co-defendant Tevin Hill was arrested on the same charges. Appellant had no prior criminal
record, and Hill would testify against appellant in exchange for the charges being dropped. Tr.
299, 11. 7-25.

Appellant’s case was called to trial on August 24, 2016, before the Honorable Frank R.
Addy, Jr., and a jury. J. Falkner Wilkes represented appellant. Assistant soiicitors Warren
Mowry and Lance S};eek were the prosecutors. Tr. 1.

On Auguét 28, 2016, the jury found appellant guilty on all three counts. Tr. 499, 11. 12-
22. Judge Addy sent‘enced appellant to.forty-ﬁve years imprisonment, concurrent. Tr. 508, 11.

\

11-14.

- This appeal follows.



ARGUMENT

1.

The court abused its discretion by qualifying Greenville County Sherriff’s officer Dan

Kelley as an expert to testify regarding where the contents of appellant’s iPhone where the data

\all‘egedly showed the locations appellant was at on the night of the murder at different times,

since Kelley deferred to Verizon, and Verizon engineers, regarding the accuracy of the data,

¢

because the court further erroneously abdicated its gatekeeping function on reliability of this

Rule 702, SCRE evidence

Suppression hearing

Prior to trial, defense counsel Wilkgs moved to suppress evidence resulting from the
search of appellant’s cell phone. Th;e victims, Nikesha James and Sammie Leake, wefe both
killed in the late night or e‘aﬂy morning hours of January 31, 2014. Tr.37,1. 1 -39,1. 17. Both
.victims had belen shot. At the pré-trial hearing, Laurens County Sherriff’s investigator Ben
‘Blakmon said appellant was not‘a suspect when the police ﬁrst-talked to him and Tevin Hill. Tr.
36,1. 12— 41, 1. 24,

Laurens County Sherriff’s Deputy Rakeisha Hill Mobley was a cousin of both éppellant
and Tevin Hill. Tr. 74,1. 7-75, 1. 5. Given that they were relafed, law enforcement had Deputy
Hill ask appellant and Tevin Hill “if they would voluntarily hand over their cell phones.” Tr. 77,
11. 12-23. Deputy Hill continuously said neither appellant nor Hill were suspects at the time‘. Tr.
| 77, 1. 24 — 78, 1. 14. Deputy Hill said she explained that although appellant and Tevin Hili were
not suspects, they were the last two- people known to be with the victims on the night of the

shooting, and the police allegedly wanted to help them “clear their name.” Tr. 77,1. 19 - 80, 1.



18. De;;uty Hill said she never told appellant or Hill that théy éould have their cell phones back.
Tr. 80, 11. 6-18.

Investigator Keith Mclntosh testified that appellant and Tevin Hill were not suspects at
the time their cell phones were taken, but he acknowledged the police wanted the cell phones to
“gather enough information [where] you can tell cell phone texts or calls that were made or GPS
coordinates of where the phone was at. If they made a phone call ény time during the evening
hours, morning hours.” Mclntosh said the police already had the cell phone from the victim,
Nikesha Jan.les. Tr. 82,1. 20 - 83, 1. 20.

McIntbsh said although appellant was not a suspect, they were going to do a céll phone
“dump” on the phone “to obtain that information from the cell phone.” McIntosh said he Wer}t to
the home of Magistrate Tucker on Saturday, February 1, 2014, to get her signature on a search
warrant. Tr. 84, 11. 8-12. However McIntosh admitted that a search warrant was never served on
Vérizon, and he cited “exigent circumsténceé” for the “busihess records” of Verizon as to
apbellant even though the victims were dead and‘not missing. Tr.95,1.5-97,1. 7.

Defense counsel Wilkes argued that appellant was clearly a suspect and his cousin,
Deputy Hill, telling him she Wmted to help “clear their name” was a lie, and that appellant’s cell
phone was seiéed. Tr. 99, 1. 19 — 101, 1. 6. Wilkes further argued that although the police
obtained a photograph off of appellant’s cell phone they wanted to use against him that the
Verizoﬁ materials “would be the basis of their expert testimony . . . The expert testimon\y, if I’fn
not mistaken, comes from the Verizon records. Those records were obtained without a search
warrant. They were obtained by just asking for them.” Tr. 101, 1I. 17-25.

Counsel acknowledged that McIntosh said he got a search warrant “to go ahead and

A

—~ dump the information” from appellant’s cell phone, but the solicitor maintained the Verizon



records were merely “business record.” Defense counsel Wilkes took strong exception to
“Business records is not a magical term. Hospital records are business records. You have

- privacy interest ih those.” Counsel arguéd that appellant was indeed a suspect at thg: time he was
tric1/<ed into turning dver his cell phone to his cousin, Deputy Hill. Tr. 104, 11. 9-25.

The judge observed that he was not sure a search warrant was even necessary, given that
the phone was turned over by appellant. - The jgdge said he considered this “mbre as a consent

\search type” and he denied defense counsel’s motion to suppress the coﬁtents of appellant’s cell
phone. Tr.105,1.1-107,1. 1.

As will be seen infra, defense counsel would vehemently object to Greenville Sherriff’s
Investigator Dan Kelley being rule_d to be an expert to give testimgny about appellént’s Verizon
cell phone in th;absence of any Verizon witness or expert, particularly where KeHey admitted a
Verizon expeﬁ or Verizon engineer was necessary to answer defense questions about the cell
phone data that the solicitor ;zvould argue in closing was critical corroborating evidence of
appellant’s whereabouts on the night of the shooting. -

The solicitor, in his opening érgument, said that Nikesha fames was the niece of Sammie
Leake, who was also called “Darryl.” James and Leake were sharing a mobile home in the Cross

. Hill area of Laurens County on January 31, 2014. The solicitor séid the police concluded
_appellant shot both of them, although the solicitor said‘ the state did not have any idea why
appellant would have shot them. Tr. 121, 1.‘ 13 — 122, 1. 6. The solicitor alsg maintained that
/appellant tried to have co-defendant."fevin Hill set up a false alibi that they were “at the victim’s

trailer earlier on, but he had gone to Greenville and was drinking in Greenville.” Tr. 127,1. 14 -

128, 1. 10.



Atrayel Williams testified that James was one of her best friends. She knew Leake, and
she.called him “Dab.” Williams said she spoke with James on the phone all the time and went to-
her mobile home. “We was always together basically.” She last talked to James on January 30,
2014 at about nine p.m. Tr. 133,1. 11 —134,1. 18.

| Williams went by the home where James and Leake lived at about 10:30 a.m. on the
morning of January 31, 2014. She went with her friend Laquesha Curienton. Williams recalled
Currenton knocked on the door but the door was unlocked and Currenton went inside. “But
Darryl’s body was right there, you know. She couldn’t -- I. don’t think she could open enough to
get in.” Williams called 91 1. Tr. 137, Ili 2-19. The bodies of both James and Leake were found
inside the house, shot to death. Tr. 138, 1. 4 140, 1. 21.

On cross-examination, Williamsi said she teilked to James every day, and she said James
did not have a boyfriend at the time of the éhlooting. Tr. 141, 1L. 5-16. "

However, Laquesha Ciirrenton testified James “was talking to a guy from Laurens” and
she believed that James was in an intimate relationship with this personi She did not know if
James was involved with any other men. Tr. 148, 1. 3-19. Currenton said she would not
describe the man in the relationship or the men as “a boyfriend.” Tr. 148, 11. 3-5. Although the
defense was later prohibited from pursuing a third party guilt defense during the state’s case, it
labelled James Morgan Hill as the obsessive stalker of James who should have been investigeited

in this shooting.



SLED agent Mindy Corley testified there was a sign of a struggle inside the mobile home

and that a drug pipe was found. Tr.168,1.1—Tr. 174,1.17-175,1. 1.1

Lavashtia Pulley testified she saw appellant on the night of the shooting at Washes Club,
or “liquor house,” as it was later described, at about ten o’clock oﬁ the night of the shooting. Tr.
226, 1.2 -227,1. 7. She described appellant as being “pumped, amped, wh-atever.” Tr. 227, 11
8-12.

Pulley saici appellant was wearing a tan hunting suit and that he was carrying a gun.
Pulley claimed appellant said “you ain’t got to worry. It’s a Ruger. It’s on safety ...” Tr. 227, 1.
22 -228,1.13;Tr. 228, 1. 18 —229, 1. 14. J

Miltdn Grant liQed thréé mobile homes down from James and Leake. Grant testified on
January 3‘1, 2014, he was awakened by the sound of a brown Ford whose bright lights flashed
into his mobile home. Grant said about three a.m. he heard gunshots. He iooked outside, and
hes saw somebody come to the front déor of James’ mobile home, turn the porch light off, and
close the door. Grant said this person “had something brown on.” Tr. 248, 1. 16 — 251, 1. 16.
Grant said he did not think he could recognize the cloth}ng if he saw it again because “they was.
too far off.” Tr.251,1l. 17-21. (emphasis added).

Tevin Hill testiﬁ_ed against appellant. He admitted the charges against him would be
dropped if the prosecution believed he told “the truth.” Hill testified that he and appellant, about

eight o’clock on January 30, 2014, went to the Washes Liquor House in Mountville. Tr. 257, 11.

11-24. Hill said appellant was wearing “a brown jumpsuit, overalls.” Tr. 259, 11. 21-22.

1 The pathologist, Dr. James Fulcher, testified that James died as a result of a gunshot to the
~ chest and Leake died from two gunshots to the head. The gun was never recovered, and the state
speculated that the murder weapon was a nine millimeter handgun. Tr. 195,1. 14 - 199, 1. 21; Tr.
207,1. 10 — 208, 1. 9. Ira Parnell, the SLED firearms expert said although a gun was never found,
he determined from the cartridges that they were fired by the same gun. Tr. 208, 11. 1-9.
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- They then went to the mobile home wllere James lived because “It’s just a hangout.where
people be at.” Tr. 260, 11. 20-23. Hill said that James, Leake, and Tamia Kinard and her baby
were present when they arrived. Hill maintained that he gave Kinard and her baby a ride home
eventually that early morning in his car. Tr.261,1. 1264, 1. 12.

Hill’s story was he then went to his grandmother’s house after dropping off Kinard,
watched television, and fixed himself something to eat at his gralldmother’s house. Tr. 264, 1. 4
—265,1.9.

Hill claimed that appellant called him about two or three o’clock in the morning, and
asked him to come outside. Hill maintained appellant was walking up the road from James’
trailer when he stepped outside, and Hill claimed: “He [appellant] was just like shaky a little bit,
you know. Not normal though.” Hill maintained appellant told him “stuff went bad -- it went
bad. He said like it went bad.” Tr. 266, 1. 13 - 267, 1. 7.

Hill maintained appellant never told him what happened, and alleged that appellant said |
he “had some females up the road like in Greenville.” Hill said as he drpve, and when they were
“[a]lmost to Fountain Inn he said we’re going to Dreek Scurry’s house [in Fountain Inn].” Tr
267, 11. 19-25.

‘Scurry was Hill’s cousin, and Hill thought he tried to call Scurry that morning but he was
lnot sure. Hill said he and appellant slept at Scurry’s house tllat- night, and when they got up the
next morning, Scurry had already ;gone to work. The men went back to Cross Hill, and Hill sai.d.
he went to sleep. He awoke when he heard police sirens, and saw law enforcement going to the
James mobile home.v Tr. 267,1. 8 =271, 1. 20. Hill went outsicl¢ and he said he called his brother
from there. His brother allegedly told him he “needed to just tell the police that I was down

there that night and when I left they was well and healthy.” Tr. 272, 1L. 13-24.



'Hill acknowledged his’ éousin, Deputy Rakeisha Hill, telephoned him and told him to

contact appellant so he would come to the crime scene. Hill claimed appellant wanted him to

tell a “story” that after Hill dropped Kinard off that night he drove appellant out of the Cross Hill

area. Tr. 275, 11. 5-16. The following occurred between the solicitor and Hill:

Q.

Q.

A.

So he’s wanting you to tell the police that you had dropped

'Mia off. He stopped you. Y’all went directly to Greenville

and stayed up there until you came back to Rodrigus
Scurry’s house. Is that right?

No. He want to tell when we got to -- we went to Dreek
Scurry’s house, stayed there, and came back down to Cross
Hill in the morning. '

But he wanted you to tell the police that you had gone to
Greenville; is that correct?

Yeah.

Was that true?

No. No, sir.

Tr. 275,1. 17 -276, 1. 3.

Hill admitted he was charged with two counts of murder, attempted armed robbery, but

that his cooperation with the state would allow the charges to “come off my record.” Tr. 279, 11

- 7-25.

The Cell Phone Dump and Verizon Data

Laurens County Sherriff’s Investigator Bryant Cheek used to coach Tevin Hill in AAU

basketball. Tr. 294,1. 16 —297, 1. 24. Cheek said he joked with Hill that it was good to see him

when they were at the crime scene the day after the shooting, and “I said I hope you didn’t have

anything to do with this situation down here, and I remember that.” Tr. 297..11. 18-24.



Deputy Rakeisha Hill tes{'[iﬁed that her cousins, appellant and Tavin Hill, Both gave her
their cell phones. Tr. 324, 1. 19 — 325, . 19. Hill said she immediately gave the cell phones to
Lieutenant McIntosh. Tr. 326, 11. 10-17.

Keith Mclntosh then testified that he was a lieutenant with the criminal jnvestigation
division in Laurens County. MclIntosh got the cell phoﬁes from Deputy Rakeisha Hill Mobley.
Defense counsel renéwed his objection when the state weﬁt to introduce the cell phones, which
were admitted over h\is objeétion. Tr.349,1. 1 -350,1. 6.

Mclntosh said the police obtained a search warrant th\e following morning, a Saturday,

‘ : _ ’
when they went to Judge Tucker’s house. MclIntosh said they planned to do “a phone dump” at
SLED. This meant they would plug the cell phone into their equipment “and they can extract all
the infprmation from that cell phone. Whether it’s been deleted or not deleted. All
incoming and outgoing calls,/text messages, images, even videos or things like that. All
that.” (emphasis added). |

Mclntosh nofed that the cell phone provider for appellant was Verizon. MclIntosh stated -
that he was looking for cell phone tower locaﬁons where a call was rﬁade, what cell tower it hit
off of, and this type of information.- MclIntosh confirmed that the cell phoﬁe carrier, here
Verizon Wireless, was the only one that could provide this informatibn. When the state went to

introduce the Verizon records, State’s Exhibit 34, defense counsel renewed his objection. The

objection was again overruled. Tr.352,1. 11 -353,1. 2.
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Mclntosh related that the police transferred the Verizon records onto a CD-ROM disc.

Tr. 352, 11. 2-15. The police wanted to “plot locations of the cell phone.” Tr. 354, 11. 5-17..2

The following day, Bryant Cheek was recalled to testify aboﬁt the cell phone records.
, Bryaht testified that a search warrant for appellant’s cell phone was obtained February 1, 2014,
and that the “cell phone dump” occurred that same day. Cheek said in appellant’s statement to
the police “he claimed he was in Greenville” on part of the night. Tr. 369, 1. 8 — 370, 1. 10. As
far as the police not investigating James Morgan Hill in the manner they did eippellant, the
solicitor blurted out before the jury that Jarﬁes Hill did not have a cell phone to give the police.
Appellant’s subsequent mistrial motion for the solicitor blurting out this alleged fact was denied.
Tr. 372, 1l. 1-6. Appellant later was allowed to question a state’s witness again about the lack of
investigation df James Morgan Hill. -

The alleged expert -

Greenville C.ounty investigator Dan Kelley testified that while working in law
enfdrcement he noticed lav;f enforcement was .having to investigate more cell phone calls. Kelley
testified he became interested in Geoirﬁe software, and that he had workqd én about fifty cases
involving it. He had been declared an expert in this technology and call records translations in
that same circuit as this case ona prior occasion. Tr. 400, 1. 15 — 401, 1. 23. When Kelley was
asked about the reliability of the Geoime software, he dodged the question, stating only: “i can

testify of the use of the software and the data that it translates.” Tr. 403, 1. 10-16. The solicitor

2 An issue arose about the information involved in statements of James Hill and Sonny Hill.
Defense counsel Wilkes argued unsuccessfully that this was admissible evidence of third party
guilt of James Morgan Hill, because it showed he was a stalker of James and he had reason to
kill her. Tr. 362, 1. 15 — 367, 1. 5. The judge noted there were hearsay problems in what the
decedent James said about James Morgan Hill being “a stalker.” The judge said that he would
deal further with the situation if James Morgan Hill testified. Hill did not testify. Tr. 366, 1. 17
—367,1. 5. The jury later heard a limited version about James Morgan Hill being in James’ life.

11



asked the judge to declare Kelley an expert “in this area.” Defense counsel Wilkes wanted to
voir dire Kelley on the reliability of the evidence under Rule 702 before any decision was made.
Tr. 405, 11. 20-24.

On questioning by the defense, Kelley said the solicitor’s office gave him the Verizon
records on a CD “and it came in as an Excel document.” Tr. 406, 1l. 9-25. Keley‘described the
data as “the ping is showing basically their best estimate of where the handset is at the time
that phone was talking in communication with the tower” Tr. 407, 11. 12-25. (emphasis added).

Kelley said he was not testifying on behalf of the phone company or Verizon. The
following occurred on cross-examination of Kelley:

Q. How do you know what accuracy that data represents?

A. It's up to the phone company. They're the ones that -- the
engineers can testify to that. But they have that information
in a high confidence, a medium confidence or a low
confidence. That's one of the columns that they give you.

Q. But as you say, that's -- the reliability of that data as far as
how accurately it's retrieved, stored, translated, maintained,
sent to you, that's something for an expert from Verizon to
testify to, correct?

A. Only to the accuracy of the tower and the data there. The
data is from their billing, and then anybody that has a cell
phone knows they're very accurate about their billing.

Q. Well, you agree that RTT data that you're relying on in part
here is not specifically location data according to Verizon?

It's billing data?

A. But it does have location data in there as far as where
the handset is at the time the call was made.

Q. But you can’t testify to the accuracy of it?
A. No, sir.

Mr. Wilkes: That’s all I have, Your Honor.

12



r

Tr. 408, 11. 5-25. -
‘The judge asked Kelley ‘howvhe became edﬁcated in GeoTime. Kelley told the judge he
was on a trip to San Diego for the sheriff’s department, and the company had a booth at a
- conference. He said he talked to some people about GeoTime and “watched some of their
seminars.” Tr. 409, 1. 24 - 410, 1. 25.
Defense couﬁsel Wilkes told the judge his argument was not as much with Geoime as it
~was with the data that is fedi into Geoime. He noted it Was cleér that the record needed “the
testimony of Verizon’s expert as to how accurate it is.” The court needéd to know the peer
revie\;v of this data, how it was collected, stored, and transferred to the solicitor’s office so that it
could be determined whether it was credible and accurate. Wilkes argued the state had the
burden of establishing reliability under ,presént law\, and that there was not a Verizon expert to
testify as to its accuracy. ‘)
The judge observed that he was inclined, given the objection, to qualify Kelléy as an
expert “in.the field of usi‘ngv this technology, as well as call records and translation tools. So I
will qualify him as an expert in this par’ticuiar field.” The judge told defense counsel Wilkes that
his objéction “goes to the weight as opposed to the admissibility of teétimony.;’ Defense counsel
immediately noted there was a case holdihg that W';ls not acceptable any longer to invoke that
phrase “goes to the weight and not the admissibility” to justify the admission of evidence that
- 'was not proven réliable. The judge immediateiy understood this further objection, he told
counsel he was citing State v. White, 382 SC 265, 676 S.E.2d 684 (2009), and Rule 70?,§CRE

on the reliability of the evidence. Defense counsel stated his continuing objection to Kelley

" being qualified as an expert, and his opinion evidence on reliability grounds. Tr. 412, 1. 10 —

13



414, 1. 18. The judge overruled the objection, and Kelley then claimed to the jury that the
information was “reliable.” Tr. 415, 11. 15-18.

Kelley éaid on direct examinaﬁon that the evidence revealed appellant’s cell phone we-xs
in Cross Hill and Fountain Inn, but it was never in Greenville on the night in question. Tr. 421, 1

8-424,1.5. o

On cross-examination, Kelley admitted that the points on the map he was saying the cell

phones were was “an estimation.” Kelley acknowledged how big an estimation of the area

A

“depends on the tower.” The following occurred on cross-examination of Kelley:

Q. The tower in particular that we're talking about. Pick one of
. the ones he just asked you about.

A. You would have to get a Verizon engineer to talk about how
far and what wattage that tower is. 1 can give you an
example of what I spoke with the Verizon rep and what
they told me how that relates to the strength of a tower. A
tower in Greenville, South Carolina on top of a big tall
building doesn't have to have very many watts or very
strong power to get out and reach a lot of people, because
there's a lot of people right there. But if you move further
out in'a more rural area and you have a larger area to cover,
the tower has to have more power, so the phone can hit
further away.

Q. So as you said, we would need a Verizon expert to tell us
about the particular tower to give us a better feel for the
exact accuracy of your pinpoint, right? In other words,
your pinpoint is an estimation?

A. Correct. That'’s Verizon’s best estimate.

Q. Okay. And so, can you tell me what you believe, when you
put a pinpoint somewhere, what you think the radius is?

»

~
\

A. I couldn’t tell you.

Q. So by putting a pinpoint, you can’t tell me the accuracy of
that pinpoint?

14



A.  Down to the foot, no?

Q. Down to the yard? Down to the -- how -- I mean, how far?
What’s the radius?

A. There is no -- I can't tell you the exact radius. You'll have
to get a Verizon expert or an engineer to speak to that
matter. But what I can tell you is, is that those -- it is hitting
a tower in that area and it showing the best estimate of
where that handset is at the time that call was made or that
time it was talking to the tower. That's all that it will speak

to.

Q. So, in other words, the phone was pinging in Cross Hill.
We know that?

A. Yeah, that’s correct. It’s not pinging in Greenville until
4:04.

Mr. Wilkes:  Very good. No further questions.
REDIRECT EXAMINATION
BY MR. MOWRY:

Actually, it’s not ever pinging in Greenville, is it?

Q.

A. Not anywhere in the city. No, Sir.

Q. It’s pinging in Fountain Inn --

A. Correct.

Q. --‘ is that right, which straddles Greenville and Laurens
Counties?

A. Correct.

Tr. 426,1.2 - 427, 1. 23. i
Kelley stated and admitted he could not vouch for the radius or accuracy of the
information he was giving his “expert” opinion about. He claimed in some regards that Verizon

Wireless had high confidence in some of the evidence. Tr. 427, 1. 24 - 428, 1. 18.
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In his closing argument, the solicitor harped on Kelley’s testimony about the cell phone
evidence that the solicitor said proved if the stéte was wrong in accusing appellant of the murder
“would be the colossal bad coincidence of all history.” ‘The cell phone evidence, the solicitor
strongly urged what Tevin Hill said happened. Tr. 453,1. 5456, 1 21.

Discussion |

Defense counsel correétly objected to the court qualifying Investigator Kelley as an
expert so that he could give his opihion testimony aboﬁt the information and data on appellant’s
cell phone. Kelléy admitted he could not speak or vouch for the reliability of the Verizon
Wireless data, and several times told defense counsellthat a Verizon Wireless engineer would be
needed to answer vhis basic questions on accuracy and reliability. Thés_e were questions
. regarding appellant’s cell phone, and what Kelley was o/pining this evidence revealeld from

appellant’§ cell phone.

" In State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009), our Supreme Court considered
Rule 702, SCRE, as it /related-to‘ expert testimony involving dog tracking evidence. Unlike the
dog handler in State v. White, defense counsel here ‘certainly did not concede the qualifications
of the proposed expert, and instead .svtrbngly attacked Kelley’s qualifications pursuant to Rule
702, SCRE, to testify about the cell phone evidence in this case. As in White, appellant strongly
contends that the trial court here failed in its gatekeeping role to vet the reliability of Kelley’s
cell phone evidence, thus leaving the jury to speculate about the reliability of the evidence. Our

\
Supreme Court noted in State v. White that Rule 702, SCRE, imposes on the trial court an

affirmative and meaningful gatekeeping duty.

Further, the Supreme Court in State v. White overruled State v. Morgan, 326 S.C. 503,

485 S.E.2d 112 (Ct.App. 1997), to the extent it supported the then-familiar tenet of evidence law
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that a céntinuing challenge to evidence only goes to “its weight, not admiésibility.” Yet, that
was ultimately the trial court’s ruling here, that the defense’s well-founded challenge to the
reliability of this scientific ¢Vidence went to its “weight and not its admissibility,” and that
counsel could cross-examine on the defects of the evidence. The judge had a gatekeeping
function to ensure the qualifications of the alleged “expert,” and réliability of the e\}idence Before
admitting it, and fespectfully, he failed\in tHat gatekeeping duty in this case to appellant’s

considerable detriment.

Further, under Stat¢ v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999), the apparent total
lack of peer review-of this evidence, the fact Kelley could not and would not testify as a Verizon
representative or expert that the evidence was reiiable made this evidence inadmissible through
Kelly. On questions from defense counsel aboﬁt the data from appellant’s cell phone Kelley
claimed supported his opinions, Kelley several times deferred and statéd thaf a Verizon expert or
Verizon engineer would be needed to answer the question. Yet, there was absolutely no Verizon
witness present to testify in this case. '

The cell phone evidence, and opinion testimony was not admissible through investigator

Kelley and it should have been excluded under State v. White, supra, Watson v. Ford Motor .
)

Company, 389 S.C. 434, 699 S.E.2d 169 (2010), and State v. Council, 335 S.C. 1, 515 S.E.2d

508 (1999).

The admission of expert testimony is governed by Rule 702, SCRE, which provides, “If
scientific, technical, or other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in iésue, a witness qualiﬁedv as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form of an opinion or otherwise.”
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Importantly, it must be remembered that our Supreme Court has stres‘sed that qualifying a
witness as an “expert” allows him or her to testify with tﬁe aura, force or glow of an expert of the
subject matter. Keiley was not entitled to that in this case given his own admissions as to his
qualifications, and\ his referrals to a Verizon expert witness that was not present for this trial --

| for whatever reason. “[A]lthough an é;(pert's testimony theoretically is to be given no more

weight by a jury than any other witness, it is an inescapable fact that jurors can have a tendency

to attach more significance to the testimony of experts. The label of expert should be jealously .

guarded by the court and never loosely bandied about.” State v. Kromah, 401 S.C. 340, 358, 737 ,

S.E.2d 490, 499 (2013).

In Watson v. Ford Motor Co.,389 S.C. 434, 445, 699 S.E.2d 169, 175 (2010), our

Supreme Court held, “Expert evidence is required where a factual issue must be resolved with
scientific, technical, or aﬁy other specialized knowledge.” The Court emphasized that “expert
testimony receives additional scrutiny relative to other evidentiary decisions. Specifically, in
-executing its gatekeeping duties, the trial court must make three key preliminary findings which
are fundamental to Rule 702 before the jury may consider expert testimony.”
First, the trial court must find that the subject matter is
beyond the ordinary knowledge of the jury, thus requiring an
expert to explain the matter to the jury. Next, while the expert
need not be a specialist in the particular branch of the field, the
trial court must find that the proffered expert has indeed acquired
the requisite knowledge and skill to qualify as an expert in the
particular subject matter. Finally, the trial court must evaluate
the substance of the testimony and determine whether it is
reliable.
Id. at 446, 699 S.E.2d 169, 175 (internal citations omitted) (emphasis added).
The Supreme Court concluded that “only after the trial court has found that expert

testimony is necessary to assist the jury in resolving factual questions, the expert is qualified in
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the particular area, and the testimony is reliable, may the trial court admit the evidence and
permit the jury to assign it such weight as it deems appropriate.” Id. at 447-447, 699 S.E.2d at

. 175. (emphasis added).

~

s’

Ih Graves v. CAS Med. Sys.. Inc., 401 S.C. 63, 735 S.E.2d 650 (2012), our Supreme

Court exclaimed, “It is this final requirement of reliability which is the central feature of the

inquiry.” Graves, 401 S.C. at 74, 735 S.E.2d at 655 (citing State v. White, 382 S.C. 265, 270,

676 S.E.2d 684, 686 (2009)).

“If the proffered testimony is scientific in nature, then the circuit court must determine its

reliability per the factors set forth in [State v. Council, 335 S.C. 1, 515 S.E.2d 508 (1999)].” Id.

at 74, 735 S.E.2d at 655 (citing Watson, 389 S.C. at 449-450, 699 S.E.2d at 177). Under

Council, the court must consider the following: “(1) the publications and peer review of the
technique; (2) prior application of the method to the type of evidence involved in the caée; 3)

the quality control procedures used to ensure reliability; and (4) the consistency of the method

with recognized scientific laws and procedures.” Id. (citing Council, 335 S.C. at 19, 515 S.E.2d
at 517). / | _

The judge err?d here in qualifying Dan Kelley as an expert witness, he thereby
respectfully also abdicated his duty as a gvatekeeper on ;che reliability of the evidence, and once
Kelley was qualified as an expert he was allowed to give extremely damaging opinion testimony
;egarding appellant’s cell phone “evidence.” This was highly prejudicial error.

The error was far from harmless. The state admitted it did not know why appellant
would allegeélly kill the two victims in this case, and no motive appears on this record. Further,

appellant strongly challenged Tevin Hill who was essentially “exonerated” for testifying against

appellant, and blaming the murder on him. Tevin Hill appeared to receive very preferential
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treatment in this case by testifying for law enforcement where his former AAU basketball co‘ach,
and his cousin, Deputy Hill, were very involvedl in the prosecﬁtion of this case. Further,
although the defense was very limited, it tried to show the involvement that James Morgan Hill
might have had as far as third party guilt, where he was a “stalker” of victim jamés.

The cell phone evidence was used by the solicitor to for him to argue it corroborated the

otherwise questionable testimony of Tevin Hill, which was meant to get Hill out of all legal
trouble, and it did in this murder case.3

Appellant had no prior criminal record and he had no motive for this crime, as the state

acknowledged. Appellant should be given a new trial.

3 This Court can take judicial notice that Tevin Hill is not listed as serving any prison time in
the South Carolina Department of Corrections. See http://public.doc.state.sc.us/scdc-public/.
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ARGUMENT

2.

/
s

The court erred by charging the jury the Belcher instruction that “inferred malice may

arise when the deed is done with a deadly weapon.,” since this was a purely circumstantial

evidence case as to who the shooter was, the state admitted it had no theory of a motive for

appellant to shoot the victims, and where the defense sought to show that a third-party was more ,

N

likely actually the shooter, since the court improperly reasoned the instruction was proper

because there were no lesser-included offense involved, but there was evidence in this case

which “mitigated” against a verdict of murder

Relevant Facts

Defense counsel objected to the court giving a Belcher4 instruction that the use of a
deadly weapon could be used by the jury to infer malice. The judge reasoned that the inference

of malice instruction “would be appropriate in this case because there’s no evidence tending to

reduce the homicide to a voluntary or involuntary homicide. Tr. 463, 1. 22 — 464, 1. 18. The

judge said he understood the defense objection to the Belcher instruction. Tr. 463, 1. 22 — 464, 1.
18. . | B |

Defense counsel correctly;argued in closing to the jury that this was a circumstantial
evidence case and he attpmpted to point out that law enforcement did not adequately investigate
James Morgan Hill as a sﬁ\spect, where he was the stalker and the father of “Ms. Pulley’s child.

\

Ms. Pulley is the one that says she saw a pistol earlier that evening . . .” Tr. 470, 1. 2 — 473, 1. 21.
Defense counsel pointed out that Tevin Hill had a lot to gain by blaming the murder on appellant

where he was the co-defendant. Tr. 476, [.9-475,1 16.

4 State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009).
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The judge instructed the jury that “inferred malice may also arise when the deed is done
with a deadly weapon. A deadly weapoﬁ is defined under our law as an article, instrument, or
substance which is likely to cause deathvor. great bodily harm.” Tr. 486, 1. 14-25. Defense
counsel again took exception to this jury charge. Tr. 492, 11. 4-13. |

The pathologist testified in this case that both victims died as a result of gunshot wounds.
A pi_stol, shotgun, rifle . . .” are obviously deadly weapons. Tr. 486, 11. 22-25.

Discussion

The judge erred by including the State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009),

instruction in his charge to the jury. The judge réasoned because :Voluntary and involuntary
manslaughter were not lesser-included offenses in this case that the implied malice from the use
of 'a deadly weapon instruction was proper. However, any evidence that would “reduce,
_mitigate, excuse, or justify the ‘homicide” made the/ implied malice from the use of a deadly
weapon instruction improper.

- The jury in this case could have concluded that appellant was present at the murder scene
wifh Tevin Hill but determine that appellant was not the shooter. Appellant did not have gﬁnshot
‘residue on the clothes he allegedly wore on the night of the shooting. Tr. 389,1..18 - 392, 1. 19
Theré was no DNA, .ﬁngerprints,' or other forensic evidence linking appellant to the murder. Tr, .
386,1. 8 —'389, 1. 8. Further, evidence that appellant had a gun, and thélt he allegedly told Pulley
it was nine millimeter "Ruger” on the night of the shooting, ar;d that a niﬁe millimeter Ruger was
the murder weapon was spéculation. The murder weapon was never found, and all ‘-che state’s
witnesses could opine was that the same gun fired the shots that killed both victims. -

If appellant was ‘present with another person who shot the victims (Tevin Hill) or knew

who may have shot the victims (James Morgan Hill) but he was not the shooter, that could be
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evidence appellaht was guilty of somé other >crime with either Hiil, but it mitigated or redgced
égainst a finding of his guilt fqr murder, even though it was not evidence of voluntary
manslaughter or involuntary manslaughter which the judge erroneously found conclusive. Tr.
342, 1. 2 - 344, 1. lé; tr. 383, 1. 13 — 385, . 11. The judge’s reasonihg that beéauSe Voluntafy
manslaughter and involuntary manslaughter were not lesser-included offenses to be charged in
this case, that the jury instruction on 'implied malice from the use of a deadly weapon was
therefore proper was erroneous.

The state admitted it could not point to a single reason why appellant would kill these two
victims. True enough that the state did not have to prove motive, but here it admitted it knew of
none, did not theorize of one, and none appeared in this record. A jury instruction that malice
could be implied from appellant having a deadly weapon was consequently very prejudicial in a
case where no motive to kill existed, and the evidence was purely circumstantial as to whom the
shooter was in this case. . -

Fufther, the .jury did not have to accept the state’s blind acceptance of the story of Tevin
Hill to save himself, nor did it have to not have to focus on James Morgan Hill (the stalker) as a .
being thé possible shooter because the judge would not allow the defense to pursue a full third-
party guilt defense on James Hill being the stalker, and the shooter. Tr. 342, 1. 2 — 344, 1. 19; tr.
383,1.13 - 385,111

| The error was far from harmless as argued above, and the jury also struggled over two
days of deliberations to reach a verdict. Tr. 492, 1. 4 — 499, I 22. Appellant should be granted a

nhew trial.
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CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed, and

this case remanded to the Laurens County Court of General Sessions for a new trial.

aincl

Robert M. Dudek
Chief Appellate Defender
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This 13th day of October, 2017.
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