SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

Edmund Dillon, Dec'd,

Employee,
Vs,
Raffles (FleetPride),
Employer,
AND

Gallagher Bassett as TPA for American

Zurich Insurance Company,

Carrier,

HEARING:

APPEARANCES:

PURPOSE OF HEARING:

DECISION AND ORDER:

FILED:

KEC«;’EWEW

W.C.C. FILE NO: 1501382 &
0CT 16 2017
SC Court 0f Appaals
Claimant,
DECISION ’AND ORDER

Defendants.

Held in Columbia, South Carolina on August 30, 2016, before
Commissioner Gene McCaskill.

Claimant represented by Brian Dumas, Esquire, of Brian Dumas
Attorney, LLC, of Columbia, South Carolina.

Defendants represented by Cynthia C. Dooley, Esquire and Samuel
V. Priddy IV, Esquire of Turner Padget Graham & Laney P.A., of
Columbia, South Carolina.

To determine the issues as set forth on Forms 52 and 53, and any
other issues which may have timely come before the Commissioner.

‘Gene McCaskill, S.C. Workers’ Compensation Commissioner.

February 2, 2016.



STIPULATIONS

Counsel for all parties stipulated at the hearing to the following issues:

1. The purpose of the hearing was to determine the issues as set forth in Forms 52

and 53 and any other issues which may have timely come before the Commission.

2. Notice of the hearing was timely and properly served upon all parties of interest.

3. Venue set in Richland County, South Carolina is proper and was agreed upon by
all parties.

4. Claimant’s average weekly wage and compensation rate are $1.263.35 and

$766.05, respectively.

5. Claimant seeks benefits under the South Carolina Workers’ Compensation Act
based upon an alleged injury which occurred on February 23, 2015, while employed by the
Employer and, therefore, the South Carolina Workers’ Compensation Commission has

jurisdiction of this case.

APA SUBMISSIONS
The following records were submitted into evidence under the Administrative Procedures
Act:
Claimant’s APA Submissions

NAME OF PROVIDER/OTHER DATE(S) OF RECORD(S) PAGES
Kershaw County Memorial Hospital 02/04/1994 1-9
Richland County EMS 2/23/15 10-12
Palmetto Health Richland . 2/23/15 - 2/27/15 13-47
Michael G. Sribnick, MD, JD, LLC 5/23/16 58-63



Claimants Exhibits;

NAME OF PROVIDER/OTHER PAGES
Death Certificate 1
Amended Death Certificate 2
Richland County Coroner’s 3-18
Investigative Report

Weather Report 19-21
Affidavit of Josiah Fludd 22-23
Deposition of Josiah Fludd 24-53
OSHA Citation 54-59
Medical Bills 60-86
Funeral Expenses ‘ 87
Form 20 88
WC Leave then Termination 89-91
Photo of Fleetpridé _ 92
EDI First Report 93
US DOL SCOSHA data 94-99

Defendants’ APA Submissions

NAME OF PROVIDER/OTHER DATE(S) OF RECORD(S) PAGES
" Medical Summary

Kershaw County Medical Center 2/4/1994 DQ001 - D0012
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Columbia Skin Clinic 3/30/01 - 2/18/15

Providence NE Family Care 2/3/14 - 2/19/14

Richland County ESD 2/23/15

Palmetto Health Richland 2/23/15 - 2/28/15

Richland County Coroner 2/28/15 - 7/08/15

Report & CV of JJ

5/21/16

®

DO0013 - D0053

D0054 - D0062

DO0063 - D0065

D0066 - D0781

D0782 - D0795

DO0796 - D0808

Vandersteenhoven, MD, PhD

Defendants’ Exhibits

PAGES
DEF 0809

NAME OF PROVIDER/OTHER
Amended Death Certificate

Medical Research on Anemia, DEF 0810 ~ DEF 0834

Thrombocytopenia (low platelet count),
Low potassium (hypokalemia), Hyponatremia,
Liver disease

STATEMENT OF THE CASE

This claim arose when the Claimant fell to the ground, hit his head, and suffered injuries
that ultimately caused the Claimant to pass away on February 27, 2015. The.Claimant is seeking
benefits for a compensable death claim.

Claimant contends that this was a work related accident resulting from a slip and fall
accident that resulted in a death that is fully compensable. The AClaimant contends that the
medical records and the statements made by the Claimant after falling and hitting his head
should be given great weight and that the resulting death should be found to be fully
compensable. Claimant contends that their medical expert report from Dr. Michael Sribnick
éhows that the Claimant was not suffering from any medical issues personal to him that would

cause him to collapse.
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Claimant contends that this case is comparable to and-covered under Nicholson v.

SCDSS, 411 S.C. 391, 769 S.E.2d 1 (2015), Bames v. Chapter 1 Realty. 411 S.C. 391, 768

S.E.2d 651 (2015), and Thomas v. Five Star Transportation, 412 S.E. 1, 770 S.E.2d 183 (Ct.

App. 2015).

Defendants deny that this is a compensable death claim. Defendants contend that the
medical records show that the Claimant was a very sick individual, who suffered from Anemia,
Thrombocytopenia (low platelet count), Low potassium (hypokalemia), Hyponatremia, and liver
disease among other issues. Defendants contend that the Claimant was an alcoholic who was
suffering from diarrhea, vomiting and fatigue prior to the alleged accident date. Defendants
contend that their expert report from Dr. Vandersteenhoven shows that the Claimant passed out
as a result of conditions peculiar to the Claimant, and, therefore, this is a non-compensable
idiopathic fall.

Defendants contend that the Clamant merely collapsed while at work and that the
collapse was not causally related to the Claimant’s employment. In addition, Defendants argue
that the one eye-witness to the claim, Mr. Josiah Fludd, witnessed the event from start to finish.
Mr. Fludd testified in his deposition that the Claimant was outside when the fall occurred. He
testified that the Claimant was standing still when he fell to the ground without attempting to
catch himself or break his fall. Mr. Fludd testified and signed an affidavit that the Claimant
collapsed.

Defendants contend, and submitted a medical expert report, that the Claimant collapsed at
work but that the fall was idiopathic. Defendants cite Bagwell v. Ernest Burnwell, Inc., 227 S.C.

444, 88 S.E.2d 611 (1955) as authority that an idiopathic fall is not compensable under the Act.
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Defendants argue that this claim is on point with Bagwell, and, therefore, the Claimant’s death is

not compensable under the act.

EVIDENCE OF THE CASE

The Claimant’s widow testified that she was married to Edmund Dillon for nine or ten
years. Hr'g Tr. 17. She denied that the Claimant had any other individuals dependent upon him
other than herself. Hr g Tr. 18. She testified that in the months leading up to the accident that she
had not noticed any changes in his behavior or appearance Hr’g Tr. 19. She testified that she was
never able to speak with the Claimant after the accident because he was unconscious when she
got to the hospital. Hr'g Tr. 20. She testified that she is asking the Commission to find the death
compensable under the workers” compensation act. Hr’g Tr. 21.

Upon cross-examination, the Claimant’s widow testified that she and her husband did not
see much of each other due to their work schedules. Hr’g Tr. 24-25. She testified that she had not
noticed his jaundice color until she saw him in the hospital. Hr'g Tr. 24. Further, she admitted
that the Claimant drank alcohol but that she was not aware of the quantity of alcohol. Hr’g Tr.
24,

Frederick Allen Mogridge appeared and testified for the defense. Mr. Mogridge testified
to being a fellow employee at FleetPride with the Claimant. Hr'g Tr. 27. In addition to working
at FleetPride for twenty-three years, the witness testified to having worked for a volunteer rescue
squad in the past. Hr’.g Tr. 27-28.

Mr. Mogridge testified that he had known the Claimant for about twenty-five years and
that they were friends Hr’g Tr. 28. He testified that whiles they had a working relationship that
they also had a personal relationship. Hr’g Tr. 29. He stated that they worked together on a daily

basis at FleetPride. Hr'g Tr. 29. He testified that he had noticed the health of the Claimant
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leading up to the date of injury. He testified that the Claimant had some health issues in the
months prior to the fall. Hr'g Tr. 29. Mr. Mogridge testified that he noticed the Claimant’s color
had changed and that he was losing weight. Hr’g Tr. 29. In addition, he testified that the
Claimant was slow moving and had some problems with his body control, particularly his bowel
control. Hr’g Tr. 30.

Mr. Mogridge testified that on the day of the fall that he had been inside and, therefore,
did not witness the fall but was notified by J’osiﬁh Fludd that the Claimant had fallen. Hr’g Tr.
31-34. He testified that when he came outside that he found the Claimant on the ground bleeding
from his head. Hr’g Tr. 31-34. He further testified that the Claimant was unconscious when he
found him. Hr’g Tr. 34. Mr. Mogride called an ambulance and forced the Claimant to go to the
hospital, against the wishes of the Claimant. Hr’g Tr. 31:34.

On cross-examination, Mr. Mogride Mr. Mogride did admit that it had been raining
earlier that morning, but denied that it was raining hard at the time of the accident. Hr'g Tr. 34-
37. Mr. Mogride also admitted on cross-examination that neither he nor any supervisor told the
Claimant that he could not come into work or sent him to see someone due to his health. Hrg Tr.
38-39. He asked Claimant to seek medical help, but the Claimant told him to mind his' own
business. Hr’g Tr. 38-39.

Employer representative Eugene Lane also appeared and testified. On direct examination,
he testified that he was out of town on the date of the accident. Hr’ g Tr. 44. However, he testified
that he had known the Claimant for twenty-five to thirty years and had been in his wedding. Hr'g
Tr. 41. Mr. Lane testified that he had noticed the Claimant’s health deteriorating over the months

leading up to the accident. Hr'g Tr. 41-42. Specifically, he noted that the Claimant Had lost a lot
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of weight and had become slow moving. Hr'g Tr. 42. However, he testified that the Claimant
was a private individual and did not discuss his health with his friends. Hr’g Tr. 42.

FINDINGS OF FACT

After reviewing the evidentiary submissions and listening to the C]aimaﬁt’s testimony
and the witness testimony, the following Findings of Fact are rendered:

1. The Claimant’s death subsequent to a collapse at work did not arise of out of his
employment and therefore his injury is not compensable?

2. The Claimant was at work on the morning of February 23, 2015. While at work,
he was injured when he fell. The Claimant was transported by Richland County EMS to Palmetto
Health Richland where he was hospitalized.

3. There is ﬁo dispute that the Claimant’s death on Februéry 27, 2015 resulted from
injuries he received when he hit his head in the fall on February 23, 2015.

4. It is the Defendant’s position that the Claimant suffered from many conditions,
including Anemia, Thrombocytbpenia (low platelet count), Hypokalemia (low potassium),
Hyponatremia, Liver Disease, and severe dehydration.

5. The medical records indicéte the Claimant had a problem with alcohol.

6. As to the Claimant’s medical history, a medical record from Kershaw County
Medical Center dated February 4, 1994 reports that the Claimant got up to go to the bathroom,
had a coughing spell, felt dizzy and passed out hitting his head.

7. The medical note of Dr. Mark Jones/Dr. David T. Ford on February 23, 2015
(date of injury) reports that the Claimant reported that he slipped and fell hitting the back of his
head. Claimant also reported that he had not felt well for the last several days, had not been

eating well and that he did notice that his skin had changed color (medical records from that day
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report that he was jaundice). He also reported that he had been vomiting and had diarrhea; and
had not felt well that day.

8. On the day of his fall, the Claimant reported that he slipped and fell. He also
reported that he did not lose consciousness.

9. The EDS report of the transport indicates that the Claimant was alert when they
arrived, but that during transport his conditjon declined.

10.  Sadly, the Claimant’s physical condition deteriorated over the next four days; and
on February 27, 2015, the Claimant succumbed.

11.  The Amended Death certificate, which is part of the record, lists the cause of
death as “cardiopulmonary failure, subdural hematoma with mass effect, subarachnoid
hemorrhage.”

12, The question at bar — as to a determination of compensability - is whether the
Claimant slipped and fell which is what he indicated to medical professionals on the day of his
injury; or did he simply collapse and hit his head?

13 In either instance, that fall and the resulting head injury is the cause of death.
That fact is not in dispute.

14 The Claimant was outside on break when he fell/collapsed.

15, While there was initially some confusion as to whether the Claimant was on a
ladder and fell from that ladder, both parties agree that he was not on a ladder and his
fall/collapse occurred while he was standing on the ground.

16.  Josiah Fludd was a witness to the fall/collapse. The parties took Mr. Fludd's

deposition on 10/15/15.
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17. Mr. Fludd testified that, on that day, the Claimant was standing on the sidewalk
beside Mr. Fludd’s truck. |

18 Mr. Fludd testified that he saw the Claimant collapse. He also testified that the
Claimant did not try to break his fall nor did he attempt to brace himself in anyway.

19.  Mr. Fludd testified that the Claimant fell backwards.

20. He further testified that the Claimant was not walking at the time; and he did not

see the Claimant slip.

21.  On cross-examination Mr. Fludd testified that he could not see all of the
C]afmant’s legs; but he could see his thighs.

22 Whi!e Mr. Fludd could not testify as to whether the Claimant slipped, h‘e did
testify that the Claimant’s thighs were stationary.

23. 1 have read Mr. Fludd’s deposition in its entirety. Mr. Fludd is simply a witness
to the event. He does not stand to gain or lose based on his testimony in this case. 1 give his
testimony great weight.

24, When I consider the record as a whole, I am not persuaded that the Claimant
slipped or tripped.

25. I find that the Claimant simply collapsed. A review of the Claimant’s medical
history gives us insight as to why this could occur. There is medical evidence that the Claimant
suffered from numerous conditions peculiar to him that could result in such an event.

26. This is a denied claim. The burden to prove there was a compensable injury rests

with the Claimant. He must prove by a preponderance of the evidence that he indeed did slip

and fall.
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27.  Here the Defendants have presented a persuasive case as to idiopathic injury
which has no nexus to his work.

28. At the time of this event, the Claimant was on break outside. The Defendants
presented a witness that observed the event. While his line of sight is somewhat obstructed, he
can see the Claimant from the head down to his thighs. This witness describes the event — he
sees the Claimant falling backwards without any flailing or any attempt to break his fall. The
witness describes an event that took place from a stationary position. He testified that the
Claimant was unconscious. The Claimant stated to medical personnel that he did not lose
consciousness. Candidly, whether he was conscious or unconscious is not dispositive of whether
he slipped or just collapsed.

29.  In this case, I am persuaded by the greater weight of the evidence that the
Claimant suffered an idiopathic fall. The description of the evént which the Claimant provides
is given after he suffers an event so significant that it will lead to his death. It is also clear from
the medical evidence that the Claimant is — prior to the fall — suffering from compromising
medical conditions. The Claimant’s statements at the time of his injury must be viewed through
the lens of the events that day and his general physical condition on that day as well.

30. The Claimant’s siatement as to mechanism of injury must be viewed juxtaposed
to the testimony of Mr. Fludd with consideration for the Claimant’s general physical health at the
time.

31, This case is distinguishable from Nicholson and Barnes. Here Bagwell v. Frnest
Burnﬁfell, Inc. 1s on point. The fact pattern in that case and this case are very similar. In
Bagwell, there was an eyewitness who saw the employee fall backward rigidly without

attempting to brace the fall. The Court stated in Bagwell that being at work was not enough to

11
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justify an award, but it must be shown “either that the cause of the fall or the resulting injury
bore some special relation to his work or to the conditions under which it was performed.” The
Court further noted that “while the cause of [the employee’s] fall may be unexplained, the
circumstances of' his fall are fully covered by the testimony of eyewitnesses.” Nicholson and
Barnes are different in that in Nicholson, the employee’s foot caught on the carpet. The Court
held that the employee did not fall due to a condition peculiar to her but fell as a result of
tripping on the carpet. In Barnes, the injured employee was hurrying to check her email and fell.
There was no evidence that there was an internal breakdown causing the fall, so the Court foupd
the injury compensable regardless of whether she tripped over herself or the carpet. This case
~ here is directly on point with Bagwell in that there is evidence of an internal breakdown and
there is an uninterested witness attesting to the facts of the Claimant passing-out‘

32, Given the totality of the evidence, the Claimant has failed to meet his burden. As

such, the claim is dismissed with prejudice.

CONCLUSIONS OF LAW

Accordingly, as provided in S.C. Code Ann. § 42-17-40 of the S.C. Code Ann,, it is the
determination of this Commissioner that:

1. The burden of proof applicable to a claim for workers' compensation benefits is
the preponderance of the evidence. The Claimant must establish by preponderance of the
evidence the facts that will entitle him to an award under the workers' compensation Act. Walsh
v. US. Rubber Co., 120 S.E.2d 685 (1961);

2. Under S.C. Code Ann. § 42-1-130, the Claimant was a covered Employee at the

time of his accident dated February 23, 2015;

3. Under S.C. Code Ann. § 42-1-140, the Defendant/Employer was a covered

Employer under the Act on February 23, 2015;
12
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4. Under S.C. Code Ann. § 42-1-160, the Claimant must show the he sustained an
injury by accident arising out of and in the course and scope of employment in order to be

entitled to benefits;

5. Pursuant to S.C. Code Ann. § 42-1-160, the Claimant has failed to show by a
preponderance of the evidence a compensable death by accident. This conclusion is based on
Finding of Fact Nos. 16 —31. |

6. The Claimant merely suffered an idiopathic fall due to pre-existing unrelated
medical issues as described in the medical records and through witness testimony. This
conclusion of law is based upon Finding of Fact Nos. 28 - 30.

7. Therefore, since the Claimant has failed to meet the burden, this claim is
dismissed with prejudice. This conclusion of law is based upon Finding of Fact No. 32.

AWARD

Based upon the foregoing Findings of Fact and Conclusions of Law, it is HEREBY

ORDERED:
1. The Claimant’s claim for benefits is denied.
2. This claim is dismissed with prejudice.
3. No hearing costs are assessed.

IT IS SO ORDERED.

Ssioner Gene McCaskill

CERTIFICATE OF SERVICE
This is to certify that the undersigned has on this date served a copy of this order in the above
entitled action upon all parties to this case by sending an electronic copy hereof by electronic
mail addressed to the attorneys for said parties; or if there is an unrepresented party(ies), by
depositing a copy hereof, postage paid, in the United States mail, first class, addressed to the
unrepresented party(ies) and to the attorney(s) for the represented party(ies).

13



February 2, 2017

By: Kellie Lindler, Administrative Assistant to Commissioner McCaskill
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CERTIFICATE OF SERVICE

WCC File No. 1501382

I hereby certify that I have on this day served the

following in the matter of Edmund Dillon, Deceased, v.

Raffles (FleetPride) with a copy of the FORM 50 - REQUEST

" FOR COMMISSION REVIEW by depositing the same in the United

States Mail, with adequate postage thereon, addressed as

follows:

Amy Bracy, Judicial Director

SC Workers'’ Compensation Commission
Post Office Box 1715

Columbia, South Carclina 29202

Cynthia C. Dooley, Attorney
Samuel V. Priddy, IV, Esquire
TURNER, PADGET

P.O. Box 1473

Columbia, SC 29202

Yuudyal Bl

Kimberley T. 1nkle Paralegal

SWORN TO BEFORE ME thjs . _
/S’” day of W 2017.
W/é»/ (L.S.)

Notary Public for Sodth Carolina

My Commission Expires: /%9é?§2%g7




