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(WHEREUPON, State's Exhibits Nos. 1 -8 were marked
for identification only.)_

(WHEREUPON, Court's Exhibits Nos. 1 - 3 were marked
for identifiéation dnly.) |

MS. JUSTICE-GARFIELD: The State calls James

A Alexander.

THE CLERK: Raise your right hand, please.
(Raises left hand.)
Your other right hand.

JAMES ALEXANDER,

after being duly sworn, testified as follbws:

THE COURT: You can proceed. | 7

MS. JUSTICE-GARFIELD: Thank you, Your Honor, may it
please the Court. Before you is James Alexander with his
attorney, Mr. Mark Schnee of the priVaté bar.

Mr. Alexander is pleading guilty today as charged
toarmed:obbery; YourHonor,theStatedriginallyServed
Mr. Alexander with notice to seek life without parole.
Wéarewithd;awingthéttodéy._Wewerepreparedtdbroceed
with trial. He is pleading guilty straight.up;

THE COURT: Okay.» Mr. Alexander, are you under the
influence of any alcohol, drugs or medication?b

THE DEFENDANT: Yes, mg'am, I am.

THE COURT: Okayﬂ And tell me about that.

" THE DEFENDANT: I take medicine for my hand. The
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police slammed my hand.

THE COURT: Okay.

THE DEFENDANT: And I take medicine for my nerves,
and I take crazy medicine for my nerves, you know what
I meah, Prozac and Risperdal.

THE COURT: Okay. Going to the medicine for your
hand, is that juét a pain medicine or something?

THE DEFENDANT: It's -- no, ma'am. It's pain

medicine, Mobic and Tegritol.

" THE COURT: Okay. Is that affecting you proceeding
today, the pain medicine?

THE DEFENDANT: No, ma'am, not really.

THE COURT: Okay. What do you mean by not really?

THE DEFENDANT: I mean, I can -- I can goon. I can

go on. I'm -- I'm in a stable mind.

THE COURT: Okay. All right. When ig the last time
you took your pain medicine?

THE DEFENDANT: This morning, ma'am.

THE COURT: Okay. Are you okay to proceed today with
the guilty plea? .

THE DEFENDANT: Yes, ma'am.

THE COURT: Okay. All right. And then when you say
crazy medicine, what are you talkin§ about?

THE DEFENDANT: Prozac, Risperdal.

THE COURT: And when is the last time you took that?
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fHE DEFENDANT : This morning, ma'am.
THE COURT: Is that affecting you proceeding?
THE DEFENDANT: No, ma'am.‘
THE COURT: What diagnosis do you have?
THE DEFENDANT: Like what? =
:THE COURT: Meaning like what's the condition they

told_you that you have as a result of thenlméking you take

{this medicine?

THE DEFENDANT: Oh, my hand. For my hand and
from -~ for the dépression and I take for the depression
and for sleep.

THE COURT: Okay. And you're okay --

THE DEFENDANT: Yes, ma'am. A

THE COURT: -- to go forward with your plea?

Okay. You understand that there wés a True Bill
indictment, which meant that.the Grand Jury had the
opportunity to look at the evidence that the State may
present with you at trial?

THE DEFENDANT: Yes, ma'am, I did.

THE COURT: OQkay. Andtheydeterminedthattherqwas
enough evidence to hold you over for trial. Do you
understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: Okay. So I'm going to relay the

indictment to you right now, okay.
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THE DEFENDANT: Yes, ma'am,

THE COURT: Listen carefully. It indicates that
this offense occurred in Richland County on oi about
April 16, 2009; that you committed a robbery by taking
away from the person or presence of Duayne Smith by means
of force or intimidation certain goods” or money.

Do you agree with that?

THE DEFENDANT: Yes, ma'am.

THE COURT: You also either had a weapon, or you made

him believe that you had a weapon. How do you wish to

plead?

THE DEFENDANT: Guilty, ma'am.

THE COURT: 1Is anyone forcing or threatening you to
plead today?

THE DEFENDANT: No, ma'am.

THE COURT: Are you doing so freely and voluntari ly?

THE DEFENDANT: Like as far as what, ma'am?

THE COURT: Meaning that nobody is making you plead?

THE DEFEﬁDANT: No, ma'am. |

THE COURT: You're doing so because you are, in fact,
guilty?

THE DEFENDANT: Yes, ma'am.

THE COURT: Andyou agree that you actually committed
the offense:of armed robbery?

THE DEFENDANT: Yes, ma'am.
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THE COURT: Ha&e you had enough time'to épeak with
your éttorney about the matter? | |

THE DEFENDANT: Yes, ma'am.

THE COURT: ; Yoﬁ realize that the Court was ready to
let you go to trial today? |

THE DEFENDANT: Yes, ma'am.

THE CQURT: Becauseuyou wanted a trial originally,
right? | |

THE DEEENDANT: Yes, ma'am.

THE COURT: . Okay. o

THE DEFENDANT: And the only reason -- excuse me,
ma'am. »

THE COURT: Sure. _

THE DEFENDANT: The only reason 1 wanted that is
because I was scéred..because-Dujua_m-Gree.n, and his famiiy
said they was going to fight me because -- if I wasn't
involved with them, go to trial, if‘I»was -—-if I’was to
go' to trial and stand on him, they was going:to jump me.

THE COURT: All right. But you had the ability to

go to trial and challenge any evidence. Do you understand |

that?

THE DEFENDANT: Yes, ma'am.
..THE COURT: And that to. the extent that you felt
threatened,youhadtheabilitytxrletyourattornéyknow,

who could have.le; the authorities know. You understand
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that? i

THE DEFENDANT: Yes, ma'am.

THE COURT: And just like you're being prosecuted for
a crime, then the State could have also tried to pursue
criMinalchargesagainstpotentiallyanybodythreatening
you, as well?

THE DEFENDANT: Yes, ma'am.

THE COURT: So you realize that those were some -
options, even though you may have felt some tj{pe of fear?

THE DEFENDANT: Yes, ma'am; »

THE COURT: Okay.»Andyouwerereadystilltoproceed
to trial until you decided to plead today?

THE DEFENDANT: I want to plead.

THE COURT: Okay; That's what I'm saying. So your
attorneYhasgoneovertheevidencewithyouthattheState
would have had against you at trial?

THE DEFENDANT: Yes,-ha'am.

THE COURT: And that you also understand that because
of a prior conviction, that you were facing life without
the possibility of parole?

THE DEFENDANT: Yes, ma'am; Yes, ma'am.

" THE COURT: You are aware that at the conclusion of
thetrial,thatthatwouldhavebeénthésentencetheéourt
would have given you?

THE DEFENDANT: Yes, ma'am.
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THE COURT: Okay. And that's based on you already
having had a series or most serious strike on your record
already? . |

THE DEFENDANT: Yes, ma‘am.

THE COURT: You realize that armed robbery is a
felony; as well?

THE DEFENDANT: Yes, ma'am. |

THE COURT: And that this will place.you in a category
of violent and most serib-us strike on your record?

THE DEFENDANT: Yes, ma'am.

THE COURT: To the extent that you get a plea and/or
conviction for a se_rious or mdst serious offense, you will
face life without the possibility-of parole.

In» other words, you already have a strike on your
recoid, apparently. ‘That's why they sought life without
the possibility of parole. This is another strike on your
record. Do you understand that?

THE DEFENDANT: Yes, ma'am. _

THE CO_URT.:_ Anq' I doubt very seriously that you'll

be given any other options to plead to anything less than

life without the possibility of parole if you commit a..|..

crime that carries a serious.or most serious offense. I
mean a strike aga_ins't you. Do you understand that?
THE DEFENDANT: Yes, ma'am.

THE COURT: 1In the future.
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THE DEFENDANT: Yes, ma'am.

THE COURT: We hope you will never be back before the .

court.
THE DEFENDANT: Oh, no, no. No, ma'am, no.
THE COURT: But if you commit an offense that has a

strike, armed robbery, murder, kidnapping, any high

offense that carries a strike of a serious or most serious

offense, then that will make you an automatic life
without parole candidate.

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. Have you had enough time to
speak with your attorney?

THE DEFENDANT: Yes, ma'am.

" THE COURT: Have you discussed trial strategies,
trial evidence and potential défenses in the case?

THE DEFENDANT: Yes, ma'am.

THE CQURT: Okay.

THE DEFENDANT: I guess so. I guesé so.

THE COURT: So ycu were ready to proceed to trial
after having discussions with him?

THE DEFENDANT: Yes, ma'am. ,

THE COURT: Okay. -And then you all discussed your

options of pleading and going to trial, correct?

11
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THE DEFENDANT: Uh-huh. 4

THE COURT: And it is now your decision to ‘plead?
THE DEFENDANT :; Yes; ma'am.

THE COURT: And thatlwith respect to your plea, you'

realize the Court was wiiling,'ready‘and able to draw a

1 Jjury at two o'clock, and it's now 3:35 or so.

. THE DEFENDANT: Yes, ma'am.

THECOURT; So you have had -—evensiﬁéetﬁo o'clock
when.the Court was ready to go .ahead and draw the jury,
you had another hour-and-a-half in édditioh tovall the
time you’ve had, to make the decision.

THE DEFENDANT: Yes, ma'am.

THE COURT: Because the Court allowed you and your
attorney to speak further and for your attorney to continue
to negotiate With the Solicitor; is that correct?

. THE DEFENDANT: YesL ma'am.

THE COURT: Okay. Now that,you'ie pieading, you're
pleadingbecauseyouaré,infact,guilty;isthatcorfect?

THE DEFENDANT: Yes, ma'am.

THE COURT: That's because you did commit the offense
that i.just indicated?

THE DEFENDANT: Yes, ma'am.

" THE COURT: 1Is that correct? There is no doubt in

your mind that you committed that offense?

THE DEFENDANT: I didn't ---I didn't have a gun, but
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yves, I did. Yés, I was. Iwastherewith themboys. Yes,
I WAS, ma'am.

THE COURT: Okay. And 'did you méke somebody believe
that -- or fear that you had a gun?

THE DEFENDANT: No. I waswiththem, but Iain't--1I
wasn't nowheére around -- nowhere -~ on those grounds, but
I was with them, but I ain't had no gun'in my hand.

THE COURT: And were you with somebody who had a qun?

THE DEFENDANT: Yes, ma'am. ‘

THE COURT: Okay. So you were ~- understand that
under our laws, you have what you call the hand of one,
hand of all?

THE DEFENDANT: Yes, ma'am. -

THE COURT: That if you are acting in concert with,
or with other people, to commit an offense, you can be
charged with the same offense.

THE DEFENDANT: Yes, ma'am:

THE COURT: If you know that they were going to commit
the armed'robbery and yod helped them further that
crime along, then you could be charged with the same
offense?

THE DEFENDANT: Oh, yes, ma'am.

THE COURT: Okay. So whether you had the gun or
not, then you could still be charéed with this offense.

Do you understand that?

13
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THE DEFBNDAN’;': Yes, ma'am.

THE COURT: Your attorney talked to yoﬁ about that?

THE DEFENDANT: Yes, ma'am.

THE COURT: Okay. Now, with respect to this plea,
as I indicated, you could have gone to trial. That is

one of your constitutional rights. Do you wish to waive

|all constitutional rights?

THE DEFENDANT: Yes, ma'am.

THE COURT: Okay. Let's go over some of that. You
give up your right to remain silent. You.un_d,erstand that?

THE DEFENDANT: .Yes, ma'am.

THE COURT: As well as.your right-to a jury trial?

THE DEFENDANT: Yes, ma'am. -

"THE COURT: You do understand the State had to prove
you guilty beyond a reasonable doubt and convince 12
jurors that you were, in fact, gquilty?

THE DEFENDANT: Yes, ma'am.

THE COURT: The State .could not have required you to

.testify agair{st yourself at the trial. Do you understand

that?
THE DEFENDANT: Yes, ma'am.

THE COURT: Because they have te prove you guilty.

| You don't have to prove yourself innocent. Do you

understand that?

THE DEFENDANT: Yes, ma'am.
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THE COURT: On the other hand, you could have put
forward defenses. You could have testified on your
behalf. You could have put forward some evidence or had
other people testify for you. Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: But you didn't have to because you could

;'have'made.them prove you guilty.

THE DEFENDANT: Yes, ma'am.

THE COURT: But you give up any chance to challenge,

‘object to, try to get the Court to discredit or suppress

or throw out any of their evidence at this time.

THE DEFENDANT: Yes, ma'am.

THE COURT: Do‘you understand that?

THE DEFENDANT: Yes, ma'am.

‘THE COURT: Okay. Atatrial, orevenprior totrial,
you could have done that, but when you plead, you can't
challenge any of their evidence at this time?

THE DEFENDANT: -Yes, ma'am.

- THECOURT: Okay. Now, thatdoesn'tmeanthatdefense

'counsel won't have a chance to tell me a little bit about

you and fight hard for a particular sentence or so, but
youcan'tchallengethesefactsthattheyhavénbwindicated
that you did these acts.

THE DEFENDANT: Yes, ma'am.

THE COURT: And you're not challenging them anyway
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because you said you did do them.
" THE DEFENDANT : . Yes, ma'am.. 7

THE COURT: Okay. Allright. Areyousatisfiedwith
how your attorney has worked for you? |

THE DEFENDANT: ©Oh, he's a -- he's a very good‘dude..
He did -- he did bis job, ma'am.

THE COURT: All right. Do you need to ask him any
further questions at:phis.time?'

THE DEFENDANT: No, ma'am.

THE COURT: Okay. ~If-yqu@io, iet'the Court know. I

gave you an hour-and-a-half or more, and I'll give you

more time. Have you understood my questions?

THE DEFENDANT: Yes, ma'am, I did.
THE COURT: Have your answers been truthful?
THE DEFENDANT: Yes, ma'am.

THE COURT : All right. SoIcan assume you understood
the questions, and your answers wefe truthful? |
THE DEFENDANT: Correct. .. N

. THE COURT: Okay. The Court will{aééept your plea.

You'll have ten days to appeal*apy guilty plea or

.sentence.

THE DEFENDANT: Yes, ma'am.
THE COURT: If you need to do that, you need to let
your attorney know, okay.

THE DEFENDANT: Yes, sir ~- yes, ma‘am.
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THE COURT: Okay. Now, listen carefullyas the State
gives me additional facts to indicate what their

investigation revealed, and then you and your attorney

'| or anyone who wishes to speak on your behalf, I'11 be happy

to listen to you, all right.

THE DEFENDANT: Yes, ma'am, four’Honor.'

THE COURT: Ms. Garfield?

MS. JUSTICE-GARFIELD: Tharik you, Your Honor. As I
said in a prior plea, the victim in this ‘case, Mr. Duayne
Smith, at the time ‘and presently, he was employed with
D;J. Rebar.

He is a resident of Rock Hill, South Carolina but

he comes to Columbia on Monday mornings to report to his

| job and gets sent to wherever, what project there may be,
and upon completion of that projéct for the week, he goes

back to Rock Hill where he resides with the mother of his

child and his young daughter, and he has child on the way.
Your Hor_xor, he i_s a very hard-working young man, and
on that particular week, April 16th, 2009, his boss
called him, Mr. Shirley Kelly, and told him if he wanted
to come by his house that evening, he could go ahead and

be paid. That way he could travel on back to Rock Hill

‘for a long weekend.

He got a ride over to the neighborhood whéere his boss

lived. That would be on Lang Street over near the Watkins

17
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Nance Elementary School . area. He got paid. VHis boss gave

him exactly $236.

He then left Lang Street and traveled towards St.

.| Louis Street intending to reach his final destination of

Gonzales Gardens, which is where his mother resides and |
where he lived during the V‘week while he was at work.

The mother of his child, Tracy, who is also present
in the courtroom with him, was traveling from Rock Hill
to pick him up. They hoped to pick him up while he was
walking to Gonzales Gardens and then head ofi back to Rock
Hill. |

'He was walking .by St. Louis- Street when he passes
by three unknown black male,s, He passes by the three of
them without incident, at which time when he gets past
them, he hears what he describes as a ching-ching noise.

He says it could have been s_ometh‘ing just like change
in a pocket or what he believed it could have been, the
coCkinq of a gun. |

He turns ar,oun_dr to »fvind the three males approaching

‘him, and at that point, later identified James Alexander,

|who is before you, saying to him, "You know what time it

is. Give us what you got."”
" At that time, Dujuan Green, who .is later identified
as Dujuan Green, pulls a shotgun on him, and Mr. Alexander

directs the other individual to go through his pockets.
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They go through his pockets, and they take from him

two cell phones, one of which was a personal cell phone,

and one of which was what he calls is a boost cell phone.

It"'s a phone they use on the job sites to be able to talk

'to each other one way, sort of like a Nextel device or

even like a C.B., to kind of put it in perspective. Taken
from him was the $236’cash.

At that time, the three blackmales left going through
a backyard across the back of the school. The victim,
Mr. Smith, Here is very familiar with this area, as he
grew up back there.

He proceeds to follow them in the neighborhood
keeping an eye on them, not a continuous eye but enough

to where he's walking aroundlthe corners to know where

| they are.

He eventually gets to McAllister Street where City
of Columbia Police Department officers are on the scene
responding an unrelated assault charge.

He goes up to them and informs them; "Please help
me. I've just been robbed. Thesethreehalesjustrobbed

me," and Mr. Smith continues to chase after him, after

‘the three individuals.

At that time, one of the officers with the Columbia
Police Department, Officer Powalski} begins a foot chase

chasing these individuals.

19
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She chases them intq a:bapk yvard on Orr Street, at

which time they.jump over é fence. She is not able to

| complete the jumping of the fence, and the other officers

who were on the scene, as well as other officers in the
area, began to saturate the area and set up the perimeter,
all where these individuals.are seen.

These three black males continue to run through back
yards. eventually running through an apaftment complex.
It's sort of the shape of a horseshoe, Your Hondr,.where
these gentlemen,.tﬁree gentlemen, are sitting outside.

| They all.are residents of this apartment complex.

They take a lot of pride in-their home because their

,grandfatheractuallybuilttheseapartments,sdtheykeep

an eye on all the residents around to make sure they don't
have any criminal activities within the»prémises of .the
residences.

Theyvéee these individuals running through. They
know they're not up to any good. - They don't belong in
this apartment complex. i

At that time, Mr. Jimmy:Hall, one of the res;dents;
begins to take chase, chases them through the back of his
yérd.‘ At that time, the three individuals jump over a
fence.

The other two individuals that are sitting there

proceed to walk back toward Ogden Street. At that time,
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the police are all on the scene. They have seen the

individuals. They are blocking them with road blocks in
their cars causing them to run in and out.

The third unknown individual did get éway.' It would
be ou:'thédry that’he escapes‘ﬁith the gun. The gun was
not ‘recovered in this case.

Eventually, in front- of those apartments on Ogden

Street, Serdeaiit Yacobucci and Officer Emmit Gilliam

1with the CSlumbia Police Department are able to corner

Mr. Alexander, and they're able to apprehend them after

{a very long fight.

Mr. Alexander was not cooperative. He was very

‘combative, and eventually Sergeant Yacobucci actually had

to be checked out at the hospital, as well as the defendant,
because he had been subject to 0.C. spray.

Dujuan Green is also apprehended byvofficer
Ridgeway, and on the ground is found the two cell phones
in the vicinity of where Mr. Green is apprehended.

The victim runs on the scene. He has run so far and
is so upset by what has happened to him, he becomes
physically sick there on the scene.

He is able to identify his two cell phones, and they
were returned to him. He informs immediately to a law

enforcement officer that these are two of the guys that

‘robbed me, and He points out that Mr. Alexander is the

21
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one that directed the individuals what to do and that

Mr. Green is the one that had the gun.

After Mr. Alexander is checked out at the E.R., he
is taken to the Alvin S. Glenn Detention Celnt:er where he
is searched as -- doés an inventory search, and in his
shoe, Your Honor, is found the $236 that had been taken
from _-the .\(@ctim,... the exact 'séme denominatiqn,
11-twe'nties_., one-ten, one-five, and one one——dollar~bill-
that the victim had prior reported he had just been paid.

Your Honor, _I' 11 just show you what would have been
State's Exhibii:_ Number 7, a photograph of the money that
was taken froxﬁ Mr. Alexander's shoe.

Tha't's the extent of the facts. I do have other
inﬁormation to put on the record. . |

THE COURT: Okay. _

- Sir, you disagree with any of those facts?

THE DEFENDANT: Yes, ma'am.

THE. COURT: And what do you disagree with?

IHE-.:D_EFENDAN?: The moﬁey ~= the money was on my own
card t'he_._thole time. _

THE COURT: The money was in your what? _

THE DEFENDANT: Inmy -~ it's acard, it's a card they
give you at the county jail. |

THE COURT: Okay.

THE DEFENDANT: The money was onmy card. They came

NC TR
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‘and took it off Saturday -- Sunday. Monday morning after

‘I was to order -- abo_ut to order at the canteen, and it
wasn't on there. They took it -- they said they
came -~ they came back and took it Off.

‘THE COURT: Are you suggesting that you took the money
into the jail to have a canteen account?
THE DEFENDANT: No. It was my money. You can -- it
was my money I had in my pocket, but at that whole time --
THE COQURT: Okay. But --
" THE DEFENDANT: -- they put that in my that book.
THE COURT: -- the victim is alleging that you stole
the money from him.
"'THE DEFENDANT: I didn't steal that money from that
man.
- THE COURT: Okay. What is it that you claim that you

did that makes you plead guilty to a charge of armed

‘robbéry?

THE DEFENDANT: Yeah, my medicine is méssing with
me right now. | -
MS. JUSTICE-GARFIELD: Your Honor.
THE DEFENDANT: I'll plead. I'm going to plead
guilty to all of it. -~ SR .
THE COURT: I need to know what you did.
' THE DEFENDANT: Themoney andall, I 'mpleading gquilty

to all of it.
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THE COURle I need to kn_ow what you did 1n your words.

THE DEFENDANT: This is what I did. This is
what -- this is what I did. -

~ THE COURT: What? Go ahead.

THE DEFENDANT: When I -- when we--‘--.- when we seen this
man,Isnatched——Isnatchedthemoneyoutofthisman—eout.
of this man's hand. Dujuan, Dujuan.

'THE COURT: So you did snatch some money?

THE DEFENDANT: Yes, ma'am..

THE COURT: From the ~-

THE DEFENDANT: Dujuan -~

THE COURT: -- the victim? _

‘THE DEFENDANT: -- snatched the cell phone, and the
third man had the gun in the man's face.

THE COURT: So you snatched ﬁéney‘frdm.the victim?

THE DEEENDANT: Yeé, ma'am, A

THE COURT: And then a co-defendant snatched cell
phones? |

THE DEFENDANT: Yes, ma'am.

THE COURT: -And then another person had -- another
co-defendant had a.gun?

THE.DEFﬁNDANT: Yes, ma'am.

THE‘COURT: Okay.  Okay. You -- do you agree that
you may not have known exactly the do‘llar,amount that you

took from the victim?
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THE ‘DEFENDANT ;- No, ma'am.

THE” COURT! 'Okay. All right. So'if the -- at the:

.“time that you -- the pqlice got you, though, ;you had some

' 'money ~on” you?

T.:HE DEFENDANT: Yes, ma'am.

THE COURT: Would it be money that was taken from the

victim?

THE DEFENDANT: I had his ménéy and my money.

‘That's --

THE COURT: Okay. So you're just disputing the |

amount?

" THE: DEFENDANT: Yes, ma*am.

THE COURT: Okay. But you Had the victim's money and

‘your money?

THE DEFENDANT: Yes, ma'am.

* THE COURT: Okady. And'I would consider that -- you

still took it by means of force or fint’i_‘m-iggt_ion?‘

THE bEff‘E:ﬁbAN’f:ers-, ma’am.
THE-COURT: And one Gf you had a gun?’
THE DEFENDANT: Yes, ma'am.’

THE COURT: Didyou state these words that the

‘Solicitor just mentioned, "You know the deal, " éssentially?

"You know what time it is? You know the deal?"

THE DEFENDANT: No. I didn't'state those. I -

didn't --
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THE COURT: You didn't state any words?
THE DEFENDANT: The third person stated that I took
thé money from him. ' '
THE COURT: But you took it while somebody was holding
a gun?
THE DEFENDANT: Yes, ma'am. .
THE COURT: And you took it while soﬁebody gave the_:m
command, so to speak? ' |
THE DEFENDANT: Yes, ma'am.
THE COQURT: So you were part of the --
THE DEFENDANT: Yes, ma'am. |
THE COURT: -- armed robbery inwhich there wasa gun.
_(There was no response). '
I need you to say yes or no.
THE DEFENDANT: Yes, ma'am.
THE COURT: In which there was some intimidation of
the wvictim? _
A THE DEFENDANT: Yes, ma'‘'am.
THE. COURT: And there was some force, because there
was a gun, as well?
'THE DEFENDANT: Yes, ma'am. _
THE COURT: And that a cell phone and money, at least,
was taken from the victim?
. THE DEFENDANT: Yes, ma'am.

THE COURT: . And a gun pointed toward the victim?
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THE DEFENDANT: Yes, ma'am.
THE COURT: And this was three people involved,
meaning deféndants?
THE DEFENDANT: Yes, ma'am.
THE COURT: And you were one of these tﬁree people?
THE DEFENDANT: Yes, ma'am. "' |
THE CCURT: And you knew that when the gun was pointed
or this command was given, the intent was to rob the
victim?
THE DEFENDANT: Yes, ma'am.
THE COURT: That's clear to you?
THE DEFENDANT: Yes, ma'am.
THE COURT: 0Oid you think there was any other intent?
THE DEFENDANT: No, ma'am.
THE COURT: So taking thé money was on purpose?
THE DEFENDANT: Yes, ma'am:
THE COURT: It didn't just fall out of his pocket or
anything like that?
THE DEFENDANT: WNo, ma'am.
THE COURT: ?ou purposefully went toward him, and
you meant to take the money; is that correct?
THE DEFENDANT: I was told to take the money, ma'am.
THE COURT: Okay. But you-did take it?
THE DEFENDANT: Yes, ma'am.

THE COURT: Did anybody have a gun to your head to
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make you take it? .

THE DEFENDANT: 'No, majam.

THE COURT: So you meant to harm him?

THE DEFENDANT: Yes, ma'am. .

THE COURT: And you harmed him by taking the goods
off his person? | . |

THE DEFENDANT: Yes, ma'am.

THE COURT: Off his ~- in his possession, okay.

" Anything else you want -to tell me what yoh did or

what you understand was. the --

THE DEFENDANT: That's all I --

THE COURT: ~-- crime to be about --

THE DEFENDANT: -- did, ma'am. |

THE COURT: Okay. All right. So you might have a

| dispute on the.money,’but you're not disputing that he

was robbed at gunpoint?
THE DEFENDANT: Yes, ma'am.
THE COURT: Okay. All right. Where was I?

MS. JUSTICE-GARFIELD: .Youhavenot acceptedtheplea

| yet.

THE COURT: Okay. All right. So.that's right: We

| were at the point of youdisagreeingwithany of the facts.

Is there anything else you disagree with?
THE DEFENDANT: No, ma‘am.

THE COURT: Okay. I find that those -- what I have
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indicated to you meets the elements of the crime of armed
robbery, so I will accept the plea.

Okay. All right. State?

MS. JUSTICE-GARFIELD: Thank you, Your Honor. dJust
for the record, Mr. Alexander explained to you that one
of reasons he didn't want to pléad is'because of
intimidation from Mr. Green:

I just want the record to reflect this is the first
the State has ever heard of that. That's never been
relayed.

We would have certainly taken the appropriate
action, had we been aware of that. Also, at the
appropriate time, I'd like you to listen to Mr. Smith,

whowouldliketoaddtéssthéCourt,aswellas --Ibelieve

|l while they are not listed as victims, Sergeant Yacobucci

and Officeér Gilliam, certainly, I perceive them to be
victims, as they were fought.

He probably should have been charged with assault

on a police officer while resisting arrest, as well.

THE COURT: But they participated in apprehending
him?
MS. JUSTICE-GARFIELD: Yes, ma'am.

THE COURT: Okay. Very =— I'm finally hearing you.

Okay. Let's start with Mr. Smith. State your name

{again for the record.
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THE VICTIM: -Duayﬁe Smith.

THE COURT: Okay. }

THE VICTIM: Yes. On the night I was approached by-
these three men who robbed, they devastated me.  ; will
never walk again-at night because with them approaching
me like that, I. never thought I would be robbed 1like that.

Imean, he's a young fellow, but he --he cando better
with himself. ‘He don't need to be out there robbing
people, stealing and doing bad stuff to people;that can
harm people liké‘that. '

1 was scared that night for my life. I was scared
I would never see my baby no more. I didn't know if the

gun was loaded or not, but I was brave enough to catch

'thembecauselkndwtheynaddoneittonmrethanonepeople,

the way they robbed.

I really think Mr. Alexander was the head man of the
mob. That's all I have to say, Your Honor.

THE .COURT: Okay. Thank you. All right.

All right. Officers, just state your name for the
record, -please. -

OFFICER: Ma'am? |

THE COURT: Just state your name ‘for éhe record.

OFFICER: Officer Yacobucci. | "

THE COQURT: - Okay.

OFFICER: Your Honor, the only thing I wanted to point
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out is after Mr. Alexander was cornered, he was between
a fence, a house and myself.

He did turn éround me at that point in time and try
to go for the gun. I ended up having to use the 0.C. as
a defensive weapon.

At that point in time, it slowed him down enough for
me to grab his shirt. He tried to pull awéy, and that's
when‘Officer Gilliam had to come and tackle him.

1 still had the O;C, spray. In the course of doing
that, being exhausted, I pretty much drank a whole bunch
of my own 0.C. spray, so I ended up going to the hospital.

THE COURT: Okay.

OFFICER: Your Honor, I'm Officer Emmit Gilliam,

it’s the same thing as the other officer just‘said, when

I noticed him trying to grab me, I had to tackle him, take

him down, which he still persisted to fight with me.

He still had to-‘have a little resistance until the
Mace really started kicking in on him, and that's wﬁen
he finally gave up.

THE COURT: Thank you. _Okay.

MS. JUSTICE-GARFIELD: Your Honor, we are
withdrawing the intent to seek life without parole. We .
just want the record to reflect this is being done in
agreement with law enforcement, as weil as the victim,

something the victim desired to be able to get some
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closure.

I can tell you Mr. Smith, just to say a few words
on his. behalf, this traumatized him. He contacted me
aimost immediately after I was assigned the case. He has

continued to call me repeatedly to check on the status

Jof the case.

He has always been éarly to every_meetiné we-ever
had. All he ever wanted to do is make sure théée_guys
are put.away so that his family could be safe.

To go through Mr. Alexander's prior :ecord, Your
Honor, he has from 2003, a possession of stolen vehicle
conviction. He was given a Y.O.A. sentence.

He has, in 2002, a false swearing and grand ;arceny
conviction., He was given five years suspended to time
served followed by two years' probation, and from 2002,
March of 2002, he was convicted for éarjacking and
sentenced to a sentence of eight years to be followed by
two years' érobation;

He completed that sentence on December lst, 2008.
He had -- then filed a community SUpervision’violation,_
I believe in M_arch of 2009, and this offense was committed
in April of 2009 following that violation, approximately
137 days after being released from prison.

THE COURT:- Okay. Sir, do you disagree with the

prior record?
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THE DEFENDANT: No, ma‘'am.

THE COURT: Okay. And youdidhave a violation while
on community supervision, as well? -

THE DEFENDANT: No, ma'am. I never violated.

THE COURT: Okay. What do you indicate your basis
for that?

THE DEFENDANT: The only —- excuse me, ma'am, the
onlything --theonlythingthat theyviolated, wasbecause
of this charge right here.

MS. JUSTICE-GARFIELD: On March 3rd, 2009,
according to the Alvin S. Glenn Detention Center website,
he was charged with.violation of community superVision.

THE COURT: Okay. This offense occurred in April.
That violence was in Mérgh.

MR. SCHNEE: And Your Honor, I've never been given
paperwork for a violation of community supervisioﬁ.

THE COURT: Well, let's -~ |

MR. SCHNEE: This plea is going to be a violation no
matter what.

THE COURT: OKay: But did you go back in jail while
on coﬁmunity supervision?

THETDEFENDANT: Yes, ma'am. The only reason I went
back to jail, beéauée‘they said I ain't -— I ain't paid
the rest of the money. That's theonly reason I went back »

to jail.
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THE COURT: Well, they ddh't generally --

THE DEFENDANT:. The only --

THE COQURT: - violate you only for money. They may
violate you for your attempts or --

.THE DEFENDANT: 'No. My grandmother's —--

THE COURT: -~- your --—-

‘THE DEFENDANT: My'grandmother?s phone got cut off.
I went up there. They séid -~ she said --

THE COURT: Were you on G.P.S.?

THE DEFENDANT: Yes. They put me -- put me in‘jail.

THE COURT: OQkay. Weil, you violated your G.P.S.
That must be what it's for, okay.

Okay.  Now, just to make it clear, because you made

some references to some medicine, are you fine right now?

'Do you understand what the Court is asking you, and

| discussing with you?

THE DEFENDANT: I'm -~ I'm all right, ma'am.

. THE COURT: Ok;y. All right. Thank you.

All right. Mr. Schnee?

MR. SCHNEE: Thank you, Your Honor. May it please
the Court. .

I'd first like to say that Mr. Alexénder has never

told me that he was not guilty of this. That was never

a discussion between us.

The only discussion we've ever had was armed
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| robbery, strong armed robbery, and what weapon, if any,

he would have. Those are the'only discussions that were

l'ever going on with Mr. Alexander.

So it is not like he constantly said; "No, I didn't

‘4o it. No, I didn't do-it," and then decide to come at

‘the last minute and say, "I want to plead guilty."

It is a difficult decision for him, because he was
not the one with the gun. No oiie alleges he ever touched
a gun that day or anY"tiﬁé in thexbéét-yearsL It's a

difficult decision and hard for him to come to admit that

{he participated in the armed robbery and that he's guilty
| of armed robbery when I know he firmly believes all he

:did was forcibly take the money from someone.

THE COURT: Uh-huh.

MR. SCHNEE: And that's really what the statement

‘lwas. I just wanted Your Honor to be aware of that.

THE COURT: Okay.
MR. SCHNEE:{ My client has only made it through the

1ith grade. He does have a seven-year-old daughter who

'is about to turn eight. He is 25 years old, about to turn

26 himself.

Since he's beéen out on -- when he was out on
community supervision, he had a couple of jobs doing day
iabor, worked with Liberty Tax Service.

Like you heard in the facts of case, my client was

35
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not the one with the gun. According to the State, it was
Dujuan Green. My client's understanding-is it was the

third person. I don't knowwhichit is. The third person

‘was never found.

I've spoken extensively with my client about the
third person, and it was Dujuan G:een's f;ienq, and he
ddesﬁ't even know him. |

~Dujuan Green, obviously, was. just before you ea;lier_

today and pled guilty. He hada record himself, not quite

-as substantial, but he did have a record.

I would respectfully request that you give James a
very similar sentence. I know my client's record,

especiallywiththeCarjacking[youcertainlyhavetopause

I SRR

at that.

I would.respéctfuily request if you're going to give
him any more time, only one or two mQre,years;:since my
client was not ‘the one with the gun.

I know my client's family has-béen very suppbrtive

of him. They've been here all day, been in touch with

{him and his mother. I know they love him.very,mudh;.his

mother, his grandmother and his sister and his brother.

I know:they,are_goinguto helplhim when he does get out

because he will get out. I know they will help him do
the right thing and make sure this dﬁesn't_happen

again.
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THE COURT: Okay. Anything further from the State?
MS. JUSTICE~GARFIELD: No. |
THE DEFENDANT: Can I saylsomethi’ng, ma'am?

THE COURT: Yes.

THE DEFENDANT: Hey, I apologize if I did anything

wrong withMr. Smith. I didn'tmeannoharmby --bydoing

what I did. I was -- I was scared myself because I
even -- because I was in fear. I was really threatered.
Even if that's ~-- that's all I really want to say. If
he -~ if he -- if he --
THE COURT: You felt like you were threatened?
THE DEFENDANT: No. .I felt -- I was threatened --1I
feel like I was threatened Because I didn't do -- because

my ~- my co-defendant, they threatened me that same

{night. "Oh, you -- if -- you know you're going to jail,

so don 't -—-you —-—-yougot to dotbett';er, 80 you take —- better
not take the stand on me." '

THE COURT: Okay. Did you understand that you could
have raised these issues even at trial or even before now?

THE DEFENDANT: Not really, ma'am, because I was on
that medicine at that time.

THE COURT: Did you tell your counsel about any of
that?

THE DEFENDANT: No, ma'am.

THE COURT: So this is the first time any of us are
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| hearing this?

ATHE DEFENDANT:  Yes, ma'am.

THE COURT: Okay. Do you need to speak with your
client any further?

MR. SCHNEE;; Just -one second.

THE COURT: .Okay.

(Pause) . A

MR. SCHNEE: Your Honor, they were threatening my
client in the county jail.

THE COURT: Okay. o ' /

MR. SCHNEE: It wasn't -- the incident itself my

.client admits to the committing.

THE COURT: . In other words, the night of the event,
the charge you're.herefabout now, nobody made you take
the money from the Qictim.

THE DEFENDANT: Yes, they did, ma'am, the same night..

THE COURT: Okay. You just said that --

THE DEEENDANT: "I'm telling you  --

THE COQURT: -- in the jail, théy‘threatened you.

THE DEFENDANT: In. the jai;hquse,.they were :
threatening -- ih the jailhouse, they were thréatening
me, rightf

‘THE COURT: Right.

THE DEFENDANT: And on the street, they

threatened -- they threatened me when this happened.
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THE COURT: Okay. But you realize you could have
chalieﬁged this at trial to say you were acting under
some kind of duress or coercion or just whatever? You
just admitted yéu never told this to your lawyer.

THE DEFENDANT: Yes, ma'am. |

. THE COURT: But you agree you knew what you were
doing when YOd'were committing the acts?

THE DEFENDANT: Yes, ma'am.

THE COURT: Did anybody pull a gun on you?

THE DEFENDANT: No, ma'am.

THE COURT: Okay. Anything by either side?

MS. JUSTICE-GARFIELD: Thé first I've ever heard of

any of this, Judge.

THE COURT: Okay. Andhe is indicating on the record

|jthis is the first any of us ever heard of it.

Do you still wish to plead?

THE DEFENDANT: Yes, ma'am,

THE COURT: Okay. The Court has accepted your plea.
Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: Anything elSe by anyone else?

THE DEFENDANT: No.

THE COURT: Okay. You get credit for time served
since April 16, 20082

~ MR. SCHNEE: Yes, Your Honor.

39
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:THE COURT: Okay. You're hereby,sehtenced to the
State Department of Corrections for 16 years.
';MR, SCHNEE : Thanklyou. _
. MS. JUSTICE~-GARFIELD: Thank you, Your Honor. Could
we ask you to put no contact with the victim?
THE COURT: No contact with the victim.

(Whereupon, the proceedings were concluded.)
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Has any ground set forth in (9) been prcvxously presented to thls or any other Court, State or Federal in any peu-

. tion, motion or apphcatlon which you have filed?

O




! 4.

15.

[f you answered ‘‘yes’’ to (13), identify: .
(a) which grounds hav :en presented: 45
i _ ' '

if. . /
iii. /

—t

(b) the praceedings in which‘qac_:h. ground- was raised:

e —
/

If any ground set forth in '(9) has not'previously been presented to any Court, State or Federal, set forth the
ground, and state concisely the reasons why such ground has not previously been presented:

-

(a) Q)ccan. 3(1\,&‘9 1S mq\ Qwex .-p(,\’l. mm(f\.« cﬂt/\
® Ol e posed Vv~ ..,

iii.

"(F) | - ; | \

16.

(a) yout arraignment and plea?

17.

Were you represented by an attorney at any nme during the course ot‘

(b) your trial, if any?

(c) your"senténcing?' : I/

() -your appeal; if any; fromrtiie judgmeint of convietiomor the imposition of sentence? - = s = soe v

(e) prcparatxon prescntatlon or consxdcratxon of any petltlons, motxons or applications thh respect to this con-

viction, which you filed?

If you answcred “ys"‘ to.one or- more parts of (16), hst

(a) the name and address of each attomcy ‘who representcd you

i _arle,  Sevnee’
v\\c\n\n h& Qp Qu\o\t(, f;a\c,(rs o@&w'

R S 1~ G Y e
Coloambn 3.0, daol

o) the ‘pro eedings at which each such attorney represented you:
. \eh - -
i Senkoring

‘il

18, State cl\/y the relief you seek in filing this application.

acDike §

19. Are you now under sentence from any other court that you have not challen»gcd?

O




"'STATE OF SOUTH CARL _{NA - -
. VERIFICATION
County of V\\C/\l\\ﬁ qg :
I, D ONES A0 EN . ., being duly sworn upon my

oath, depose and say that [ have subscnbed to the foregomg apphcatxon' that | know thé contents thereof; that it in-
cludes every ground known to me for vacating, settmg aside or correcting the conviction and sentence attacked in this
apphcatxon and that the matters and allcgatlons therein set forth are true.

'SWORN to and subscribed before me this zzﬁf_)i
) .

day of h.n,%zu;um,\' C19det .

b\ﬁ\;» cC N\!\Lkn\@ﬁ»@_ S.)
Notary Public

<

APPLICATION TO PROCEED"W_ITHO:UT PREPAYMENT
OF COSTS ‘AND. AFFIDAVIT
IN SUPPORT THEREOF

DW\@S Ake)sw\éer e S hereby apply for leave to

. proceed in this action without prepayment of fees or costs or security therefor. In support of my apphcatxon 1 declare

under penalty of perjury that the following facts are true:
(1) I am the applicant in this action and I bcligvc I am entitled to rcdrcs.s.

" (2) Because of my poverty | am unable to pay the costs of said ﬁro’cceding or give security therefor.

,x‘: / (é%/a_,,é

¢ Applicam

SWORN or affirmed to and subscribed before me thi;

dg:t__c/{__day of MM@L&_ 192616
5’(&}% ;\(\}\,\,Lovk,tﬁw

Notary Public

a\' _ .
My Commission Expires \BAAJ\llJvl ) ) 201

5
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STATE.OF SOUTH CAROLINA: )
. ) INTHE COURT OF COMMON PLEAS
- COUNTY OF RICHLAND )
) :
ALEXANDER James - ) 2010CP4007157
# 00294834, - )
) .
Applicant, )
' ' )
V. ) RETURN
4 )
State of South Carolina, )
).
Respondent. )
: )

" The Respondent, making its Return to the application for post conviction

relief (PCR) filed October 14, 2010, would respectftﬂly show this Court:!

L
The. Applicant is presently conﬁnedAin the South Carolina Department of
"Corrections pursuant to 6rders 6f cbmmitment of the RicMand County Clerk of
Court. The Applicant was reﬁreséxitéd by Mark -Sch_née, Esquire. On May 11, '2010,

‘the Applicant pled guilty and was senténced by The Honorable J. Michelle Chﬂds;

1
hitp:/fwww4.rcqov.us/publicindex/PiCaseDetails. aspx’?County-40+&Casenum-20100P4007157&CounType G&CaseType-Cwnl
&CourtAgency=40002

"~ State’s Retum (2010C€P4007157) — Applicant: ALEXANDER James

Pasge 1 of 6
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The Applicant had been indicted and/or pled guilty to the following: Armed Robbery

- (2009-GS-40-3284) 2

Offender Type ) : Adult-straight Sentence
Offense Armed Robbery '
Sentence Start Date ' 04/16/2009
Sentence Length 16 YRS, 0 MOS, 0 DYS
Admission Date : 05/13/2010
Committing County Richland
Location : Perry
Projected Release Date 12/ 16/2023
Projected Parole Date Not Eligible
Supervised Furlough Eligibility Not Eligible
Sex Offender Registry No

1L

Attached herewith and incorporated herein are the records of the Richland
County Clerk of Court regarding the Subject conviction(s) the Applicent's records

ﬁ'om the South Carolina Department of Correctmns and the guilty plea transcnpt

The' Respondent reserves the r1ght to amend thls Return upon recelpt of any

relev'ant matenals or submlt an amended Return to reﬂect any amended allegatlons

| and/or to provide a more detalled procedural history.

2 hitps://sword.doc.state.sc. us/mcarceratedInmateSearchf necarceratedinmateFaceSheet, do9:d~00294834&1outh N&type=F
Stafe 8 Rr,tu_rn (701009400 1157y — Applicant: ALEXANDER James
: ' Page 2 of 6




III;

For the purposes of this' Return, the Respohdent interprefs each of the
Apphhant’s unspecified allegations. to bé" cleinrs that he receiyed ineffective
assietanoe of cormsel. The Respondenﬁfcontends'thef the Applioant's trial couneel
rendéred adequate assistance and provided representeﬁon -within the range. of
competence reouired by attorneys in criminal cases.

In a post- conv1ct10n relief action, the Apphcant bears the burden of provmg

the allegatlons in their apphcatron Butler v. State, 286 S.C. 441, 334 S E.2d 813

(1985). Where the application alleges. ineffective assistance of‘counsel as a ground
for relief, the Applicant must prove that "counsel's conduct 8o undermined the
proper functioning of the adversamal process that the tnal cannot be relied upon as

havmg produced a ]ust result.” trlckland v. Washington, 466 U S. 668, 104 S.Ct.

2052 2064, 80 L.Ed.2d 674, 692 (1984); Butler 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided
representation w1thm the range of competence requlred in criminal cases. The
courts presume that counsel rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment. Strickland, 466 U.S.
668. The Apphcant must overcome this presumption in order to receive relief.

Cherrv v. State, 300 S. C 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of

ineffective assistance of plea counsel. Fi_rst, the Applicant must prove that counsel's

State's Return - (2010CP4007157) ~ Applicant: ALEXANDER James
Page 30f6



performance was deficient. Under this prong, the court measures an attorney=s

performance by its "reasonableness under professional norms." Cherry, 300 S.C. at |

117, 386 S.‘E'.2d at 626, citing Strickland. Secorld, counsel's deficient performance
must have prejudiced the Applicant such that "there ls a rea_sqnable_ probability
that;»but for counsel's 4urv1p_1jofes'sional errors, the Aresult of the proceeding would have
been different." 'Q_m;_r_gy 300 S.C. at 117-18 386 S.E.2d at 625. With respect to
gullty plea counsel the Apphcant must!show that there is a reasonable ‘probability
that but for counsel's alleged errors, he would not have pled gu1lty and would have
'1ns1sted on going to trial. Hill v. Lockh;rt 474 U S. 52, 106 S.Ct. 366, 88 L.Ed. 2d
203 (1985). |

The Respondent subxhits that the | Apph'cant cannot satisfy -either
r'eq'uiremen‘t of the Strickland test. However, the éllegation of ineffective gssistance
of cou;nsel.probably raises questions of fact that the record does not conelusively

refute. Accdrdingly, the Respondent reqﬁesth 'en evidentiar_y hearing to

fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247
(1983). | |
v.
Eech and every allegation ‘contained withiﬁthe‘ apﬂplication not hereinbefore
e1ther expressly adm1tted qualified or explained is hereby denied. The Respondent
therefore requests that this Court convene an evxdent1ary heamng solely on the

State's Return - (2010CP4007157 — Applicant: ALEXANDER James
Pagé 4 of 6
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issue of ineffective assistance of counsel. As to all other allegations, the Respondent
moves for summary dismissal pursuant to S:C. Code Ann. § 17-27-70 on the basis
that there is no genuine issue of material fact which would necessitate an eviden-

tiary heari‘ng'and that those allegations should be dismissed as a matter of law.

State’s Réturn - (2010C’P400’7 157;/) — Applicant: ALEXANDER James
' ’ Page 50f 6 '

et



V.
WHEREFORE, having ,made-'its. Return, the State i'équ_ests that an
| evidentiary hearing be held. The Respondént will coordinate with the

Applicant’s attorney who is, according to the Respondent’s file, Robert L.

Brown, Esquire, Esquire regarding when the hearing should be set.s
Respectfully submitted,

, ALAN WILSON
' Attorney General

JOHN W. McINTOSH 4
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

BRIAN T. PETRANO
Assistant Attorney General

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
bpetrano@scag.gov

February 4, 2011

3 The current PCR Roster for the 5% Circuit is available at httQ'leww.scattorneygeneraI.comﬁnside/g_df/Sth.pr
state’s Return - (2010CP4007157) — Applicant: ALEXANDER James
S Page 6 of 6



STATE OF SOUTH CAROLINA .~ ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT

COUNTY. OF RICHLAND! )

James Alexander, #294834, C/A No.: 2010-CP40-7157

Applicant, -

State of South C_garolina,

)

)

)

: )

VS. ' ) - : )
c)

)

)

)

Defendant.

APPLICANT’S TRIAL BRIEF

- The Applicant hereby submits: this Trial Brief for the Court’s consideration in this
matter. L o
L Statement of Facts of the Case.
A. This case was filed .on Octobef 14, 2010, by the Applicant, acting pro se.
-Undersigned counsel was appointed to represent the Applicant by Consent Qrder of the
Honorable Alison Renee Lee on December 19, 2011. -
B. Applicant’s application states that he is seeking relief from the sentence
_imposed in Indictment No.: 2009-GS-40-3284 (Armed Rebbery
C. Applicant pled,'guilty before the Honorable J. Michelle Childs, on May 11,
2010, and was represented by Mark -Schnee, Esquire, Assistant Public Defender.
Applicant was sentenced to sixteen (16) years imprisonment.
D. Following his arrest on Aprit 16, 2009, the Applicant did not make bond and
was detained untll his plea appearance thirteen (13) months later. Prior to the date of the
guilty plea, Apphcant saw his attorney two (2) times while in jail pendlng trial. The final
‘—““—-Upp’oTtumtyﬂpplrcahrhad“co*talirthh—hs*attornerwas—aﬁhe'ﬂrchiand—eounty Juﬂlmak————
Center shorily before his plea.
Applicant did not deny being one (1) of the three (3) people involved in the.robbery

1



54 .

(Transcﬁpt pg._22 |n_‘ 11-14). The judge, sfill trying to g'et' a satisfactory response, asked
Applicant “What is it that you claim you did that makes you plead guilty to a. charge of

armed robbery?” and the Applicant replied “Yeah, my medicine is messing with me right

now.” (Transcript pg. 22 In. 1 5-1 9),

e. after hearing from the victim, Applicant asked the Court “Can | say
something, ma’am?” Given permission to speak, Applicant stated “Hey, | apologize if | did
anything wrong with Mr. Smith. | didn’t mean no harm by -~ by doing what | did. | was — 1
was scared myself because | even — because | was in fear. | was really threatened g
(Transcnpt Pg. 36 In. 3-8). The Court asked Applicant “nobody made you take the money
from the victim” to which Applrcant responded “Yes, they did ma'am, the same night.”
(Transcript pg. 37 In. 14-16). - '

1. Legal Issue

Plea counsel was deficient in representing Applicant and, but for'such errors, there

is a reasonable probability that the outcome of the case would have been different.

Hi. Legal Authority
~ For Applicant to be granted relief as a result of ineffective assistance of counsel,
he must show both: (1) that his counsel failed to rénder rreasona'bly effective assistance
under'prevailing professional norms, and (2) that he was prejudiced by his: counsel's
ineffective assistance. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984); Brown v. State, 340 S.C. 590, 533 S.E.2d 308 (2000). This does
not only apply to trials - this same standard applies to a guilty plea. Alexander v. State,

‘303 S.C. 539, 542, 402 SE. 2d 484, 485 (1 991).

When a guilty plea has been entered the applrcant must prove counsels
representatron was below the standard of reasonableness ‘and but for counsel's
unprofessronal errors, ‘there is a reasonable probabrhty the applrcant would not. have
pled guilty and would have ms_rsted on going to .trral. Hill v. Lockhart, 474 U.S. 52, 58-
59 (1985); Alexander v. State, 303 S.C. 539, 543, 402 S.E.2d 484, 485 (1991).




As the South Carolina Supreme Court held in Stalk v. State of South Carolina,-

Opinion:No. 26697 (August 10, 2009), Applicant must present some evidence that had
plea counsel - done an investigation he would:have found a witness or evidence that was
_-helpful to Applicant; that. is; somefhing. that would have affected counsel’s advice to
Applicant to accept the plea bargain- offered or that would have caused. Applicant to
-decline to accept it. Here, the testimony clearly shows that plea. counsel did no
ihvestigétion and was completely unprepared to advocate Applicant’s case at the plea
hearing.. In fact, plea counsel was unaware of Applicant's mental-healih history and the
medications the Applicant was taking.

Applicant did not ‘appeal the plea.” Now, the Applicant is challenging the
voluntariness of his ‘guilty pleas and this PCR evidentiary hearing is the only forum to
raise this issue. State v. Barton, 325 S.C. 522:-530 n. 6, 481 S.E.2d 439, 443 n. 6 (Ct.
App. 1997) (any challenge to the knoWing ahd voluntary nature of appellant’s plea could

be’raised'only in a petition for post-conviction relief); In the Interest of Antonio H., 324
S.C. 120, 122, 477 S.E.2d 713; 714 (1996) (where sole issue before appellate court

was competency to enter plea and issue was not raised at the time of the plea, issue

was procedurally barred; proper avenue to challenge a guilty plea which was not
objected to at the time of its entry was through post-conviction relief); State v.
McKinney, 278 S.C. 107, 108, 292 S.E.2d 598, 599 (1982) (absent timely objection at a
pléa proceeding, the unknowing and involuntary nature of a guilty ptea can only be
attacked through the more appropriate channel of post-conviction relief).

Applicant asserts that he did not validly waive his constitutional right to a trial by
jury. When a PCR applicant alleges that he was denied the right to exercise one of his
constitutional rights, the sole inquiry is whether he was informed of that right, and if so,
whether he validly waived it. If there is no knowing and intelligent waiver, then the
remedy is a néw trial. See, e.q., Wioten v. State, 301 S.C. 293, 391 S.E.2d 575 (1990)
' (no valid waiver of right to counsel, new trial ordered); Prince v. State, 301 S.C. 422,

392 S.E.2d 462 (1990) (same).

The second step in the analysns—whether Applicant was prejudiced by the
4
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February 13, 2012

deficient representation. Stn’cklahd v. Washington, -466 U.S. at 687. As this was a

- guilty plea, Applicant “must show that there is a reasonable probability that; but for

counsel's errors, he would not have pleaded guilty and would have insisted on going to
trial.” Here, th’é eVidence shows that Applicant’s -attorney did no investigation or trial
preparation and simply negotiated a guilty plea without making a legal-determination of
whether the ‘State could prove alt e_leme_hts- of Armed Robbery. The'Applicant relies on
State v. Muldrow, (S.C. S.Ct. Opinion No. 25414, 2002) as.authority on the ne‘éessity of
proving ‘both elements or the offense sthld'be remanded for resentencing under the
cominon law offense of Strong Arm Robbery. | o

Therefore, Applicant's -attorney did not demon,strate» ‘reasonableness under
professional norms” that satisfies the requirements of the Sixth Amendment.. Cherry v.
State, 300_- S.C. 115, 386 S.E. 2d 624 (1989). ’

o _ PRAYER FOR RELIEF , .
Based on the foregoing, Applicant prays that the Court vacate his sentence as
violative of the Sixth Amendment and: _rem.and this case to the Richland County Court of

sz/aew

* David E. Belding
. Post Office Box 11964
Columbia, SC 29211-1964
" Phone: 803-665-3161
Fax: '866-220-6352
.Email: dar820@sc.rr.com -
ATTORNEY FOR APPLICANT

‘General Sessions.
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State of South Carolina ) In the Court of Common Pleas
) Fifth Judicial Circuit
County of Richland ) 2010-CpP-40-7157

James Alexander,
Applicant,
vs. Transcript of Record

State of South Carolina,

Respondent.

et e et e et e St e e e

* February 13, 2012

Columbia, South Carolina-

BETFORE:
The Honorable Clifton B. Newman, Judge
APPEARANCE S:

David E. Belding, Esquire
Attorney for the Applicant

Rob A. Corney, Esquire, Assistant Attorney General
Attorney for the Respondent :

Elizabeth B. Harris, CVR-M -

Circuit Court Reporter




58

10

11
12
13
14
15
16
17
18
19
20

21

22

23

.24

25

2
LNDEX

Witness/Description Page No.

James Alexander
‘Direct Examination by Mr. Belding 4
Cross-examination by Mr. Corney 27

Mark Schnee
Direct Examination by Ms. Singletary 32
Ruling of the Court 40
- Certificate Page 41
EXHIBTITS

No. Description Page No.

No Exhibits Introduced.




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

59

MR. CbRNEY: The next case we have is going to be
James Alexander.

THE COURT: -All right.

MR. CORNEY: It's docket number 2010-CP-40-07157. Mr.
Alexander was true-~-bill indicted at the August 2069 term of
the Richland County grand jury for armed fobbery§< He pled
guilty before the Honorable J. Michele Childs on.May 11,
2010, as indicated and received a sixteen year sentence.

He filed a timely PCR application, and prior PCR
counsel Rob Brown had filed a motion for a mental
evaluation October 31, 2011. I have that motion in my
file. I don't know. I believe it's still pending at this
point in time, but it was filed by prior PCR counsel. So,
I.don't know if Mr. Belding may know a little more about
that. But he is represented by Mr. David Belding today.

THE COURT: ALl right, Mr. Belding. |

MR. BELDING: Your Honor, I'm not gqing to make a
motion for a continuance on that basis. 1I've never seen --
and- I don't think Mr. Alexander's been evaluated at all.
But I have spoken to him, and I think that I am not a
psychiatrist nor a psychologist, but I think that if we’
went .on McNaughten rule grounds, that it would be
determined that he was competent to stand trial and assist
in his defense because he's been able to do so here in the

PCR. So, we would just like to proceed.
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J. ALEXANDER ~ DIRECT EXAMINATION BY MR. BELDiNG ‘ | 4
THE COURT: All right. | |
. MR. BELDING: Your Honor, at this time, 1'd like to
call Mr. James Alexander to the stand.'
THE COURT: All right, Mr. Alexander.

JAMES ALEXANDER, BEING DULY SWORN,

TESTIFIES AS FOLLOWS:

‘BAILIFFE State your fdll name for the record.
WITNESS: James Alexander. |
MR. BELDING: Thank you, Your Honor. May it please
theJéourt? | |

DIRECT EXAMINATION BY MR.:BELDING:

Q. Would you state your full name for the record?
A. James Alexander.
Q. Okay. Be sure and speak up so the court reporter and

the jﬁdge can hear you.; You comfbrtable up there?
A', No. T kind Qf, kind of nnge;
Q. I understand. I understand.

THE COURT: TLet me just ask this quéstion.; We've got
two other guYs“over here. So,'after ﬁhis case, we have two
more? |

MR. CORNEY: We have three more. Oner'one's going to
take a little bit longer, I believe. This might be the
last one we'll fit in before we break. |

(A PAUSE.) |

THE COURT: Go ahead.
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J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING

BY MR. BELDING:

Q. Mr. Alexander, where are you incarcerated at. this
time?
A. - Perry Correction.
Q. How long have you been there?
" A. Say since, say abouf two year.
Q. Okay.
A. No -~ yeah, I ain't -- for about two years.
Q. Okay. Where did you grow up?
. A. Columbia.
Q. Okay. How old are you now?
A.. I'm twenty-seven. |
Q. How, how far did you go in school?
A. I went to the tenth grade.
Q. What school ---
A. Tenth, eleventh grade.
Q. Okay. -What school were you attending?
A. Lower Richland.
Q. Okay. Were you being promoted along?
‘A. Yes,_sir.
Q. With thé rest of the people your age?
A. Yes, sir.
Q. Okay. Why did you not graduate?
A. Got locked up.
‘Q. Okay. Were you a juvenile at that time?
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J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING 6

A. Yes, sir.

Q. Did you go to the Department of Juvenile Justice?

A. Yes, sir.

Q. Okay. Priof to this case that we're here about, how

many times had you been sent into custody with the

Department of Youth Setvices, Department of Juvenile

Justice?
A One time.
Q. Just that one time? Okay. Now, how long had you been

out of jail when this incident occurred?

A. Six months, Sir.

Q. - Okay. Now, do-youArecall when you were arrested?

A. What dateé You talking about day?

Q. Yes. |

A, No, sir.

Q. Okay. 1If I told you that I've got recordé that show

that you were arrested on April the 16th of 2009, does that

sound about right to you?

A. Yes, sir.

Q. Okay. What dé YOu recall you were arrested for?
A. Armed robbery.

Q. Okay. Now, when was that supposed to have fakén
place?

A. Somewhere on, like, St. Louis Street.

C. Okay. You know, was it the same day you got arrested?
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J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING ' 7

A. Yes, sir.
Q. Okay. All right. Where is St. Louis Street?
A. I ain't, I ain't familiar with that side town. I'm

from the country.

Q. Okay. I'm sorfy. That's right. You were from Lower
Richland? |

A. Yeah.

Q. Okay. So, you don't even know what part of town that
was in?

A. 'No, sir.

Q. Okay. How did you get. there that day?
A. Working. I was working. I was working at the

Liberty's, at the Liberty's Tax place on Millwood.

Q. Okay.
A. And, you feel me, I was walking. I was walking down
the street, you feeling me, me and two other, me -- they

say there was two other dudes, but it was one. You feeling
me? We was walking. You feeling me?

Q. Okay. Did you know a gentleman named DuJuan Green?

A. I ain't know him. I just met him that night.
Q. Okay. What time of, what time of day are we: talking

about -here?

A. Around 9:00. That's what, that's what -- 9:00.

That's what they say.

Q. At night or during the day?
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J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING 8

"A. At nighttime, sir.

Q. At 9:00 at night, okay, and it was in April?

A, Yes, sir.

Q. Right? Was it a warm day?

A, Yes, sif.

Q. Okay, even at 9:00 at night, correct?

A. Yes, sir. |

Q; All right. ©Now, did you just meet DuJuan Green that
day?

A. Yes, sir.

Q. Okay. Was there another person that was walking with
you?

A. Not that I remember,'sir.'

Q. Okay. You only remember you and Duduan?

A. Yes, sir.

Q. All right. Do you remember coming across a man who

ultimately, I believe, identified himself as Dwayne Smith?

A.
Q
A
Q.
A

some

him,

Yeah. That's, that's, that was the victim.

Yeah.

But I don't know him.

Okay. What happened?
Mr. -- all right, Mr. Smith asked Mr. Green to buy
weed. When Mr. Green went in his pocket to sell it to

you feeling me, Mr. Smith said he ain't want it. So,

that's when Mr. DuJuan -~ that's when Mr. Green choked him
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J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING 9
out, and I went in his pocket. That's when we,  that's when
we.ran.

Q. Okay. Did you get the money thét had been in Mr.
Smith's pocket?

A. Yes, sir.

Q. Okay. All right. Now, did either of wyou have a gun

with you?

JA. No, sir.

Q. Okéy. Now, I understand Mr. Smith testified at the,
at the plea that DuJuan Green was carrying a shotgun. Is
that true?

A. That what, that what he said. That what he said at
the cou;t, in the court, in the courthouse, right.

Q. Yes. |

A. But it wasn't, it was never no gun.

Q. Okay. All right. 1In fact, .it was odd. The victim

told police 'a story where he got the money: paid by his

employer. Exactly how much money it was, $236, and exactly
what denominations that money was in that added up to $236.

Isn't that right?

A. Yes, sir.

Q. And thaf exact money was found-on you?

A. Yes, sir.

0. Isn't that correct? Okay, and you didn't deny that,

did you?
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A. No, sir.
Q. Okay. Now, you were arrested and charged, charged

with armed robbery?
Yes, sir.

Okay, and did you get a lawyer to represent you?

A.

Q

A. I got two iawyers.
Q . Okay. Who was the first one?

A Ms. Tracy Pinnock and the second was Mérk Séhhee.
Q Okay. Were they both with the public defender's
office at that time?

A. I'm not sure whether Mark Schnee was with.. T know Ms.

Tracy Pinnock was with them.

Q. Okay. Did you, did you pay for Mr. Schnee ——-
A. Oh. No, sir.
Q. --— to appear? Okay. Did anyone, to your knowledge,

pay Mr. Schnee to represent you?
A. No, sir. Not that, not that T know of. My, my family
ain't paying-fdr*him.-

0. Okay. Now, as I understand from the records, you were-
arrested on April 16th of 2009, and you stayed iﬁ-jail at
the detention center ---

A. Thirteen months. 

Q. Okay. During that thirteen months, did you get a
chance to talk to the first lawyer, Ms. Pinnock?‘

A.  All she wanted to do was let me go down the road
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fifteen years. |
Q. What? Please tell me what you mean by that.

A. She was, like, you going -- you feeling me? Yéu might
as well go ahead énd take thé plea because they got, they
got enough to indict you with. And, you feeling me, she
was, like, going down the road fifte;n years, you_feeling
me? I, I, I tell her no. I wanted to go to trial.

Q. Did you ever actually -- did Ms. -- and I think I'm

saying her name right -- Pinnock, did she ever actually

tell you about a plea offer that the state had made for ---

A, Yes, sir.

Q.. -—-— you to consider? What was that offer?

A. Fifteen years.

Q. Eighteen?

A. Fifteen.

Q. Fifteen years. Okay. How did, how did it come to

pass that that lady was no longer your lawyer?

A. Because I, I fired her.
Q. How did you fire her?
A. I had help writing a motion to dismiss counsel.

Q. Okay. Someone at the jail helped you?

“A. Yes, sir.

Q.  Okay. Did.you aétually appear in front of a judge?
A, Yes, sir. |

Q. Do you remember which judge it was?
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Al .Ms. Childs.

Q. | Okay, and did Ms. Childs allow you to have your lawyer

be changed?

A. Yes, sir.

Q. Okay. Now, then your next lawyer, was that Mr. Mark
Schnee? |

A. Yes, sir.

Q. Is he here in the éourtfoom?

A; He right theré.

Q. .Okay. Now, Mr? Schnee, duriﬁg the -- how long was he

your lawyer before you went and pled guilty to this armed

'robbery?
A. I got it. Hold on.
(A PAUSE.)
Q. Let me ask you this, Mr. Alexander. I found a note

that may be in your handwriting. See if this refreshes

your memory. Had you been invjail for five months before

you —--
A. Yes, sir.

Q. —-—— saw Mr. Schnee?

A. Yes, sir.

Q. Okay: So, that wou;d have put it some time afound

maybe September 2009, something like that maybe?'
A. Something like that.

Q. Okay. All right. Now; when you first met him, how
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long did you get to talk to him?

‘A. About —-- the first time I think was about ten, about

-- hold on. The first time was five to ten minutes.

Q. Okay.
A. That was, that was on the introduction.
Q. Okay. He just wanted to let you know who he was,

okay, and then did you get to talk to him again?

A. Yeah. The second time was, like, ten to fifteen
minutes. That was ---

Q. Okay.

A. He was asking me, he asked me to plead. I told him
not. I told him not. I'm not pleading to armed robbery.
Q. - Okay. Why did you tell him you weren't going to plead
to armed robbery?

A, Because I, I felt, I felt as.thbugh, I felt as though
they, they've -- it ain't, it ain't no -- that's not a

armed robbery you ain't got, you ain't no weapon or

‘nothing.

Q; Okay. All right. Now, and as, as was stated in
court, though, it was stated by the victim that there was

actually three people there. Do you remember that?

A. Yes, sir.
Q. Did the third person have a gun?
“A. No, sir.

Q. Okay. Do you know the third person's name?
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A. No, sir.
Q. Was that pérson ever found by the police?
A. “No, sir.

Q Was a gﬁn ever found ---

A. No, sir.

Q —-- by the police?b Okay. Were you>willing to plead
guilty to 'strong—~arm robbery?

A. Yes, sir.

Q. Did you tell that to either of your attorneys?
A. Yes, sir.
Q. All right. Now, based with -- based upon that, what

did Mr. Schnee advise you -to do?

A. He said plead, said go ah€ad and, go ahead and -- you
might -- he said go ahead énd'plead guilty. He was, like,
go ahead and plead guilty becaﬁse'y”all are too young to go
to trial.

Q. What did that mean, you were too young to go to trial?
A. Basically, basically I feel, I féel as though, I feel
as though he probably said-it because it's a lot,‘it's a
lot of young brothers-back here keep, you feeling me,.
going, going back there with too, with too~much.time. Now
you.feeling me? He probably ain't wanted me to get too
much -- a ldt of, a lot-of time. He want -- probably ain't
wanted me to geﬁ me a life sentence.

Q. Were you facing a life sentence?
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A. I'm facing life without parole.
Q. Okay. Had someone told you that?

A. Mark, Mark Schnee told me that.

Q. Okay. 1Is that because of your prior record?

A.' Yes, si;.

Q. Okay,‘and you didn't want to face life without parole,
did you?

A. Ain't nobody want to face life without parole.

Q. I understand that. Okay. Excuse me. Did ultimately

-- and the next May, a little over a year later like you
said, thirteen months, you appeared in front of Judge
Childs to.plead guilty. Do you remember that?

A. Yes, sir.

Q. Okay. Now, the day that you, you.appeared, May 1llth

of 2010, how well do you remember that hearing?

A. Not too well. I was on medication, sir.

Q. Okay. Tell ﬁe a little bit about this medication.
What, what, what would you take medication for?

A. I got, I got —- I take, I take Tegretol.

Q. What is that? |

A. It's, like, it's supposed be, like, depression pill,

put if -- and the mood swings, right? And I take Remeron.

‘That's, that's to help, that's to help you sleep.

Q. Okay.

A. And now you feeling me, they, they did have me on
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Prozaq, but they, they took me off, and they had me.on
Rexi, Rexidol. They took me off. Zoloft,lthey took me
off, saying them things don't work. They, they[kthey ain't

been.hElping.

. Q. And at the very beginning of the hearing in front of -

Judge Childs, you told her about these medications, didn't

you?

A. Yes, sir.

Q. What were you taking Prozac for?

A. And Pro, Prozéc was, like, depression pill, you
feeling me? I, I had went on suicide -- I been going on

suicide, suicide watch, and you feeling me? They had put
me on, they had ﬁut me on it. |
Q. Okay. When, when Judge Childs was talking to you
about this plea, this guilty plea you were offering to
make, and I'm going to read from the transcript, Mr.
Aiexander, if it'é all right.

on page 21, one of the, one of thevfhings she .asked
you ‘was: You'listenedAto the state talk about théir version
of the fécts,_what happened that day with Mr. Smith.

Okay, you remember that? |

A. Yes, sir.

Q. And then she said: Okay. And she asked you: Sir, do

you agree with any of those facts?

And your -- you remember your respornse?
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A. No, sir. |

Q. AYou said: Yes, ma'am.

A. I don't remember.

0. You disagreed.
A

I don't remember that, sir. I was on-medication, like

I said.
Q. Okay .

A. But if I did, if I;did say yes, ma'am, I don't
remember it, though.
Q. Okay, "and one of the things you disagreed with was the
money. You said: The money, the money was on my own card
the whole time.

What did that mean?
A. It mean they took -- when they, when they, when they
got it off me, they put; they put it straight on my card,.

you feeling me? Three days later, they come and take my --

take it off my card. So, they -- so, it.was on my whole --
on my -- they was going -- it was on my card.the whole
time. They could have -- they -- then they, that's when

they came, got the search warrant, and.took it off my card.
T ain't -- I'm not denying that, you feeling me, that

I, I didn't take the money from the dude. Like I said, I

did. I took the money, but was never no gun.

Q. - Okay. When the police arrested you, did.they find the

cash money on you, the $2367?
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A. No,-sir. They found,_they,vthey'got'—~ they put on my
account wheﬁ they shook, when they shook me down when I got
to the county jail.
Q. Okay. All right, and did they writé down the exact
numbers of the bills so that it added up to the ﬁoney?
A. Yes, sir.
Q. So, is that how they were able to tie together what
Mr. Smith said he had robbed from him and what you had on
you when you were arrested?
A. I guess so, sir.
Q. Okay.: Do you recall the judge asking you, because you
made the statement, do you recall her asking you: What is
it that you claim you did.that,makes you plead guilty a
charge of armed robbery?

Do you remember her asking you that?

A. No, sir.

Q. Well, I will represent to you on page 22 at line 15 --

it's line 18. You said:  Yeah. My medicine is messing with
me right now.

A. Yeah. I, I, I believe I said that.

Q. Okay.‘ So, tell me. To the best of your reCollection,

what was your mental state as you were in the courtroom
standing in front of Judge Childs?
AL I was, I was on so —-—— I was on so much medicine that I

don't even feel like I was, I was in the courtroom that




10
11
12
13
14
15
16
17
18
- 19
20
21

22

24 it

25

75

J. ALEXANDER - DIRECT EXAMINATION BY MR. BELDING 19

day. I was on, like, five different, like, four, five

different medicine. I ain't knew where I was at.

Q. Okay. Do you recall listening to Mr. Smifh, the

victim, address the judge?

A. No, sir.

Q. Do you recall asking the judge, Judge Childs, if you

could say something, and you were given permission by the

judge to speak?

A. Yes, sir. I remember that.

Q. Do you recall saying, after she gave you permission:
Hey, I apologize if I did anything wrong with Mr.
Smith. I didn't mean no harm by, by doing what I
did. I was, I was scared myself because I even
-— because I was in fear. I was really
threatened.

MR. BELDING: I'm feading from page 35, YourtHonor.l

Q. Do you recall saying those words to Judge Childs?

‘A, Not really, but I, I believe I did.

Q. Okay, and, and, and then the judge asked you. She
said -- because you said something about being threatened,
and Judge Childs asked you. She said: You know, but nobody
made you take the money from the victim. And you
responded: Yes, they did, ma'am, that same night.

Do you recall saying that?

A. Yes, sir.
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Q. What does that mean?

A. I don't —-- it mean, it mean what it, what it mean.

Q Okay. Who threatened you.that same night?

A. Man, I been.hearing voice -- I been hearing voices all

night. All that night, I been hearing voices, you feeling

me?
Q. :Okay.
A. It could have been anybody talking to me.

Q. All right. Prior to going to appear in front of Judge

Childs, did you pass any kind of mental health examination

to .see if you were competent ---

A. No, sir.
Q. -——- to assist?
A. I still, I still ain't got -- Mr., Mr., Mr., the other

guy, December 1l6th Judge Caéey Manning granted me the --
granted me a evaluation, but I never went.

Q. And that still.hasn“t happened, has it?

A. No, sir. |

Q. Have you ever had any kind of a diagnosis? Do you
know what that means?

A. No, sir. 'You explain it to me?

Q. Well, let me just ask it a little better. Has any

. doctor ever told you that -you have any kind of a mental

condition?

A. Not that, not that I know of.
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Q. Now, and you've told me already that you said you had

had a depression, right?

A. Right, depression. I got -- I'm -- that's one, that's
~one that they -- the doctor, we got a mental health
counselor. She, you feel me, she tell me that I'm -- I Dbe

depressed all the time, walking around with my head down
all the time, and you feeling me? Like I ain't got a care

in the well -- in the world. That's, that's one of -- I

-think that's one of my diagnoses, though.

Q. Did you ever have anyone give you any other kind of a
diagnosis that you have any kind of mental condition of any

kind that you remember?

A. No, sir.
Q. Okay.
A. I probably got some when I was little. I don't

remember, though.

Q. Okay. How long have you taken medication?
A. Since I was two years old.
Q. Okay, and what was the medication for?

A. A lot, a lot of things.

Q. Okay. Do you have -- you, you mentioned earlier to
Judge Newman that you have had a number of arrests in your
life, correct? 4 |

A. No. I only had, I only got car jacking and some other

ones, you feeling me? I don't remember, I don't remember
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the name of it.

Q. I understand. ADid any of those cases before this oné"
involve a gun, you using a gun? |

A. Not, not really. I just pleaaed gdilfy. We ain't
ha&e -- T ain't have a gun. We just.—>wI.jusp pleaded
guilty to if just like this one, you feeling me? The man.
that -- it was a car -jacking, but the man, you feeling me,
I ain't have a gun, you feél me? I just pleaded gUilty. I
just pleaded guilty to it, not knowing what I was doing.
Q.  The day on May 1llth of 2010, when you were brought to
the courthouse to appear in front of Judge»ChilAS, did you
know why you were coming here?

A. No. No, sir. They just -- you feeling me?' I just
seen other people go, you feeling me, come, céme:to the
courthouse. They'was leaving the dorms going to the
courthouse, going to with cou;thouse foﬁ, Iike, trials and
stuff. I thought I was, I thought I was going to trial
that day. |

Q. Okay. vNow, had Mr. -- when was the last time had you

talked to Mr. Schnee before you came here that day? Do you

know?

A. No, sir.

Q. When you got here that day, did you get a chance to
talk to Mr. Schnee?

A. Yes, sir. I got ---
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Q. What did y'all talk about?

. A. We, we talk, we basically talking about the, about
the, you feeling ﬁe,_this case, this case. Like, he's,
like, oh, do you, do you, you feeling me, you too youné.
You too young. ‘You ought to go and plead because you'ré
too, you're too young to go to trial.

He kept, he kept saying it several time, you feeling
me? He even said it in front of my grandmomma,. my mom, and
my little sister. And, you feel me, my grandmomma, she got

upset, and when she, when she started crying, I started

crying. So, you feeling me, that, that, that -- it made,
made me think . And, like I ain't want to lose my
grandmomma. If I get life, she'll -- she even said if you

get life, it*l1l, it'll hurt me. And I was, like, no. You

feeling me? I ain't -- I mean, you feel me? Just go ahead

and do what Mark, what Mark said. Go ahead and plead. You -

feel me? Plead to it.

0. Did he ask you to make a decision?
A. No, sir. No, sir.
0. As we sit ‘here today, did he tell you to plead guilty?
A. Yeah. He said go ahead, plead guilty.
Q. Okay.
A, You too young .to go to’trial.
S Q. Did he tell you what you were pleading éuilty to?
A. Arﬁed robbery.
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Q. Okay. Did you question him ébout why am I pleading
guilty ---

A. Yeah.

Q. --- to armed robbery?

A. I said, I said I'm not going to pléad to armed
robbéry.

Q. Let me ask you something. Didn't you have -- wasn't

there some potential for a defense-in“this case to armed
robbery? In éther'Words, isn't it true that thé victim
statement that ---
A. Yeah. You got it. I got it right hére. It state =-
if‘you mind me reading? It's right,‘it's right.hére. If
you mind me reading? | |
Q. No. Go ahead.
A. I£ say —---

MR. CORNEY: That'é something, thatks something that
I haven't seen before, and I don't know aboﬁt entering it
in. |

WITNESS: It's in my motion. I gof three copies of my
motion. |

MR. CORNEY: Okay, I don't know about entering it in
because the victim’s not here to testify as to it, -at least
as to the truth of the matter asserted in there. But
that's something I haven't seen up until this point.

THE COURT: Well, I want to hear what he's talking
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about.

BY MR. BELDING:

A, It say:
Police investigation. I, Dwayne Smith,rwent to
pick up my check from my bossman, and i was
walking home. When I was>walking past three,

three males, when they passed me, they, they ran

up and said give it up, and you know what time it .

isi So, I pulled out two cell phone, and that
was. not enough. One of the three said check him
some more. And one of them went into m& pocket
and took $236 from me. So, I ran to someone else
and asked them'to call the police for me, and.
some. man said okay. So, I ran behind them, them
from Saluda Street, and they saw me andApicked
up, picked up speed. So, I turned off, and I ran
in to é police and, and help -- and they helped
me. So, we —-- so, we get two, get two bf the,
two of the three.

Q. Did, did, did you talk to M;. Schnee at any point

.about whether you could have challenged-the victim's

statements?

. A, Yes, sir.
Q. About the fact that -- I ﬁean, it's —---
A. He made. three ---
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Q. —-- an April day, and people are just walking around

with a shotgun?

A. He made three different statement.
Q. "Okay, what were the three different statements?
A. The other two, and the thing you got. When one of

them say DuJuan had it. They say Duduan Green had a pistol
-- well, the sawed off, whatever they say. You feeling me?
Then they said, they say,. you feeling me, the third man
had, you feeling.me -- here it say, it say don't even _—
they don't even state no gun in here.

Q. Right. Okay. So, the victim's story was confusing?
A. It ain't add up.-

Q.. Okay, but‘you never have denied that you took the

money from him. You just deny that anyone was armed with a

weapon?

A. Yes, sir.

Q. Do you recall if anyone acted like they had a weapon?
A. It was not --- |

Q You know, could have taken from a pocket ---

A Tt wasn't nothing like that.

Q. Okay, all right, and no gun was ever found?

A No, sir.

Q Did, did the lawyer prior to you pleading guilty in
front of Judge Childs go through with you wﬁat kind of

questions you'd be asked by the judge?
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A.- No, sir.

Q. How did you know how to answer?

A. I was -- he's standing right here. 'I’m sténding, I'm
standing right here.» He all up in my ear. Do you -- yes,

yes, yes, yes, yes. You got to say yes. You got to say
yes. You got to say yes.
Q. - Okay. The bottom line is did you feel you were

prepared for that guilty plea?

" A. No, sir.
Q. Did you feel you were prepared to go to trial?
A.. No, sir. I was going to go to trial. They was going
to send -- take me to trial that same day.
Q. I understand. |

MR. BELDING: All right, thank you, Mr. Alexander.
Please answer any questions Mr. Corney has for you.

THE COURT: Mr. Corﬁeyi
CROSS—EXAMINATION BY MR. CORNEY:
Q. Mr. Alexander, do you have a copy of the transcript
with you up there from your ---

A. Which? Which.

Q. -—— plea hearing?
A. No. No, sir.
Q. No?

(COUNSELORS CONFER.)

Q. ‘I'm going to hand you the plea transcript. This is
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J. ALEXANDER - CROSS—EXAMINATION BY MR.’CORNEY 28
page 23, and just take a look at that sta;ting right.dbwn
here on liné 13. I mean, that's you talking with the
cdurt, that'qﬁestion'and answer exchénge with the court.

Page 23, étarting with line 13.

(A PAUSE.)
A. It say...
Q. Okay, right there you say'more than one time:

Yeah, there was a third peréOp that had. a gun,
right. One of.my co-defendants had a gun.
Right there on page 13, you'Say} Snatch a cell phone
and the third manrhad a gun.in the man's face. |
‘A little bit furtﬁer déwn, court SAys that:
And theh another person had -- another
co-defendant had a gun? = And ypu éayi Yes, ma'am.

So, you're sitting there telling the court yeah, there

~was some -- there was a third pefson'there and they did

have a gun. We.robbed this guy and took his moﬁey, right?
A. Well, it wasn't, it wasn't -- when I -- I ain't even,
I ain't even said that. I start éhaking ny héad:and Mark,
Markbwas, like -- you feeling ﬁe? He's saying yeé. He's

saying yes.

Q. All right. When you, when you entered this;plea, was

Mr. Schnee going to jail at the end of this thing, or was

it you? I mean, it was your plea, right?

A. Saying it was my, it was -my plea, sir.




10

"

12

13

14

15

16

17

18

19

20 |/

21

22

23

24

25

85

J. ALEXANDER - CROSS~EXAMINATION BY MR. CORNEY ' 29
Q. You were the one that was going to end up going to the

Department of Corrections at the end of this plea, not ---

A. Yes, sir.
Q. —--— Mr. Schnee, right?
A. - Yes, sir.

Q. Okay, but you sat there and just repeated word for

word —--

A. Yes, sir.

Q. --—- whatever he was whispering in your ear?
A. Yes, sir.

All right. Judge never said anything about ---

? ©

No, sir.
Q --= aid from Mr. Schnee?

A. No, sir.

QO And after the solicitor gave his,. his version Qf the
facts and you, you responded to it, the court asked you if
you disagreed. You disagreed on the one point about the
money, but never disagreed that there.was a gun involved, a

third person involved. Never said anything about that, did

you?
A. I'm telling you wasn't no gun involved.
Q. And you'd been on some medicine at the time of the

plea, and that's no secret. That was something that, that
the judge asked about, y'all talked about at the beginning

of the plea, right? Okay.
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A. Yes, sir. Yes, sir.
Q. Okay, and you, you had told the judge at that point

that it wouldn't affect your ability to go forward with the

. plea. I think your exact words on page 4, lines 10 through

21, where that colloquy goes, you said: I'm in a stable
mind. You remember that?

A. I wasn't in a stable mind.

Q. You just told, told the court that anyway?

A. No. Mark told me. He, Mark Schnee,.told me to say
that.

Q. All_right) he leaned over in your ear and said just

say you're in a stable mind? ¥You're .good to go?
A.. He say, he say go, -you feel me? You gdt, you got to
say yes. You got to say yeah.
Q. dkay.
A. He said it several time.
Q. Did he tell you tell the judge that he'd done a good
job? Did he say to say —---
A. Yes, sir.
Q. —-—— to say counsel is a, and I believe your exact
guote was:
A very good dude. . He did his job, ma'am.
He whispered that in your ear?
A. Yes, sir.

Q. On page 15, line 3 through 6 where you told him he'd
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done a good job?

A. Yes, sir.

0 So, you were just sitting there, just ---

A. Going ---

Q --- playing parrot, repeating whatever he said fight

in your ear?

A. Going; I'm going off of what he said.

Q. Okay. You facing life without parole didn't have
anything to do with you wanting to take this plea, though?
A. Life without -- who want to take life? Who want to
get life without parole?

Q. All right. So, that played:into it, too. You didn't
want to go to jail for the rest of your life. So, that

played a little bit of a part of why you wanted this plea,

right?

A. I ain't about -- I wasn't about to try to get life,
you feel me? I Qasn't -—- they wanted me to go to trial the
same day. |

Q. Okay. So, this was your way out of getting life right
here, entering this plea. That's the way you were not
éoing to get life? |

A. He said, he said, you feeling me, you too young to
take trial, go to trial.

Q. Okay, and you knew if you went to trial —---

A. I would have got life.
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MR. CORNEY: All right. I believe that's all the
guestions I have, Your Honor. |

THE COURT: Step down, sir.

MR. BELDING: No redirect. Thank you, Your Honor.

(THE WITNESS EXITS THE STAND.)

(A PAUSE.)

MR. BELDING: Your Honor, I call Mr. Mark Schnee.

MARK SCHNEE, BEING'DULY_SWORN,

TESTIFIES AS FOLLOWS:

MR. BELDING: Please the court, Your Honor?

THE COURT: Yes, sir.

DIRECT EXAMINATION MR. BELDING:

Q. Would yoﬁ state your full namé for the rECo%d?

A.. Mark Schﬁee. |

Q. Okay. Mr. Schnee, are you in private practice now?
A. Yes, I am.

Q. At -- in May of 2010, were youAstill with the public

defender's office?

A. No, sir. I left the public defender's office, office
in August of 2009.

Q. Okay. It ha?pens on the transcript -- I thought you
were already gone, and the transcript'says you wére still
the assistant public defender. So, that might be
inaccurate.

A In terms of on the front page, I think the court
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M. SCHNEE - DIRECT EXAMINATION BY MR. BELDING 33
repqr£er just forgot.

Q. From history?

A.  Right.

0. All right. Now, you recall represénting Mr.
Alexander, correct? |

A. I do.

Q. Okay, and you fepresented him for a while before this

- plea took place, correct?

A. Yes. I was appointed in November of '09, the end of
November.
Q. Okay. So, you had a good six months with some

" holidays thrown in to work on this?

A. Correct.

Q. During the -- how many times do you think you met with

him at the detention center?
A. I met with -=— I know I met with him at least two times

at length at the detention center. Met with him down in

holding once or twice. Might have seen him passing in the

detention center. You know, just a quick is anYthing'going
on with an answer of no, I don't have any new information.
So, there might have been more that would have been very
brief, but a few in-depth visits.

Q. Okay. In all the conversations you had with Mr.
Alexander, were you able to develop a defense strategy in

this case?
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A. “.fhere were a couélé of things we discussed. First of
all, Mr. Alexander maintained that- there was never a gun
used throughout all my meetings. .The p;oblem with that in
terms.of going to trial is he would obviously have to
testify.

The probleﬁ that you run into with testimony is his
prior car jécking, which was an impeachable offense. And. I
did prepare a motion and memorandum to éxélude that. Being
a crime of dishonesty, it's automatically admissible. And
the fact that it's a car jacking/ obviousl§ it's highly
prejudicial. The jury, that was one of the things I wanted
to try to keep out, at least in terms of the type of
offense as opposed to some more -- some sort of theft.

Q. Okay. Did you, and this is probably trial strateéy.
Did you think that you could put Mr. Alexander on the stand
to assert his innocence?

A. If the term car jacking was excluded, I think that:
would have been a very strong poésibility. Thafiterm

coming, that's, that pretty much destroys credibility in

- front of a jury in terms of he has a prior car jacking.

Q. Okay,. In the time you met with Mr. Alexander, tell ué
what your impression was of his cognitive ability‘to
understand what's goihg on. |

A. ’I'never had any problem'communicating'with:him. We,

we would talk for at least half hour, forty-five minutes on
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some of the occasions. We certainly talked. I never saw
anything indicate that there was a competence issue.

Q. So, earlier I stated, not being_a psychiatrist or
psychologist myself, I didn't see that for McNaughten
purposes he was incompetent. Do you agree with that?

Al Absolutely.

0. Okay, but he's also limited in,. in, in other ways?

A. Yes. I, I, I would agree with that.

Q. All right. Do you think he understood, that he fully
comprehended everything that you two talked about?

A. I, I can't be one hundred percent certain of that. I
know we had -- I, I knew he was on medication. I had met

with his family at least once or twice and talked to them

about it. He certainly was aware of the service of life

without parole notice and what that meant.

Q. And that's serious?

A. It's mandatory life.

Q. Yes.

A. Upon conviction.

0. Did, did you see any point in trying to get any

mitigating kind of testimony or evidence in front of the
court to consider concerning his mental state, or the
medications he was taking that might have had some
mitigating effect?

A. In terms of trial?




92

10

11

12

13

14
15
16
17
18
19
20

21

22

23

24

25

M. SCHNEE - DIRECT EXAMINATION BY MR. BELDING 36
Q; Well, or plea.

A. It was discussed during the plea he was taking
medication. "I, I don't know that I used that in terms of
mitigation in any real way. I mean, if it's in the

transcript, it is. 1If not, then obviously it didn't.

Q. Okay. 1In your understanding of what took place at the

- crime scene, did his co-defendant, Mr. DuJuan Green, was he

more of the ringleader?
A.  You know, it was very clear, and I think at the end it
wouldn't have mattered. ‘I certainly did have problems with
a lot of what -the wvictim said in terms of his version of
the events. |

I know I met with my client and one of the firsf
things he told me, that, that it was a drug deai
originally.. And IACertainly believe that,-and the_yictim
obviously never said that. I found it hard to believe a

few. things that the victim was saying in terms of the

~events. But then, of course, there's the officer testimony

that my client was fleeing. from the police as well, and
that kind of plays into what the jury's going to believe
and what they're not going to bglieﬁe;

Q.. Ultimately, you, did you conclude that it would
probably be in his best interest to plead guilty?.

A. I think,it's in any young man's best interest to avoid

mandatory life.
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Q. Okay. Would you say it was not your decision for him
to plead guilty?

A. It was certainly not my decision. I did highly

recommend it. And I, I even believe I arranged for him to

~talk to his family in the courtroom because‘they obviocusly

wanted him to not get life as well.

Q. Okay. The amount of time that he received, was that
time negotiated in any wayé |

A.  No.

Q. Okay.

A, Not I recall.

Q. And, in fact, I believe Mr. Duduan Green got twelve
years, but Mr. Alexander got sixteen. lIs that -- do you
know if that's right?
A. I don't recall. I mean, it is entirely possible. I
don't specifically recall that. I wouldn't dispute it.
Q. 'Okay. i do recall from the transcript that you asked.
that Mr..Alexander's sentence be commensurate with Mr.
Green's, which hadwtaken place before.
A. I will certainly trust you.
0. Okay. Is there...

‘(A PAUSE.)
Q. Did- you ever-tell Mr. Alexander that there was a
chance he could beat the charée?

A. Based on his testimony, I, I felt the best chance, the
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best result for him possible would have been a strong-arm
robbery. If he testified.exactly his version of the
events, there was no gun, then that equates to a strong-arm
robbery.

Q. Did you evér got to Dolly Justice Garfield and ask for

strong-arm robbery, strong-arm robbery on his behalf?

A. I'm sure I did.

Q. Okay. Can I assume that thg answer would have been
nov?

A. Correct.

Q. Okay.

A. The; the only offer I had ever received early on was

an offer of cap of fifteen years, and that was obviously
eliminated a few months later when she served life without
parolé notice.

Q. Okay. All right.

MR. BELDING: Beg theé court's indulgence.

(COUNSEL CONFERS WITH APPLICANT.)

MR. BELDING: Your Honor, I believe that I don;t.have
any further questions on direct examination of this
witness.

THE COURT: All right.

MR. CORNEY: TI don't believe I've got any questions,
Your Honorp

THE COURT: All right, you may step down.
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39
(THE WITNESS EXITS THE STAND.)
THE.COURT: Any further witnesses?
MR. BELDING: No further witnesses, Your Honor. We
would move for post-conviction relief for the applicant.
THE COURT: Okay. The transcript, in addition to what
was testified to on page 12 when the judge asks Mr.
Alexander: And you were with somebody who had a gun? And
he said: Yes, ma’am.l So, Judge Childs sayé:
Okay. So, you were -- understand that-under. our
laws, you have what you call the hand of one,
hand of all.
Alexander says: Yes, ma'am.
That if you are acting in-concert with,. or with
other people to commit an offense, you can be
charged with the same offense.
Yes, ma'am.
If you know that they are going to commit the
armed robbery and you help them further that
crime along, you could be charged with the same
offeﬁse.
Ch, yes, ma'am.
Okay. 8o, whether you had a gun or not, then you
could still be charged with the offense. Do you
understand that?

Alexander says: Yes, ma'am.
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Your attorney talked to you.about that? 
vHe.saysf Yes, ma'am. | -
RULING OF THE COURT:

THE»COURT: So, that, colupled with.all the other
teStimony today, I think:clearly>shows that the proper
offense was'charged. Counsel did allche could to assist
the defendant and did the best he could out of a bad
sifﬁation; and I deny this PCR. |

~—~— END OF TRANSCRIPT OF RECORD —--
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA - )
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
_ ) 2010-CP-40-07157
James Alexander, # 294834, )
)
Applicant, )
) ' <
v. ) ORDER OF DISMISSAL 3! 2o
) ) [ !‘?2 ~ =3
. o X &
State of South Carolina, ) & J = R
| | » ) Ot g :.:? o
Respondent. ) g% R E
- | £ » Q8
PROCEDURAL HISTORY - & & X

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed October 14, 2010. The Respondent made its Return on Febrﬁary 8, 2011. An evidentiary
hearing into the matter was convened on. Monday,. February 13, 2012, at the Richland County
Courthouse. The Applicant was present at the hearing and was represented by Davﬁd Belding,
Esquire. The Respondent Was répresented by Robert D. Comey of the South Carolina Attorney |
General's Office. .

- At the hearing, the Applicant testified 0;1 his own behalf. Also testifying was Applicant’s

.plea counsel, Mark Schnee, Esquire (“counsel”). This Cpurt also had before it a,r copy of the

transcript of ’lcheA proceedings agaiﬁst the Applicant, the recérds of the Richland County Clerk of
Court, the Applicant's records from the South Carolina Department of Co_rreétions. B

The records before this Court indicate that the Applicant is prese;ﬁtly confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Richland
County Clerk of Court. The Applicant was indicted at the August 2009 term of the Richland
County Grand Jury for Armed Robbery (2009-GS-40-3284). Mark Schnee, represerted him on

i
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the charge. On May ‘11, 2010, Applicant pled "guilty to the charge as indicted before the
Honorable J. Michelle Childs and was sentenced. to sixteen (16) years imprisonment. Applicant

~ did not appeal his plea or sentence.

In his curréﬁt Appliéétion, the Applicant é;lleges that he is' being held in custody

unlawfully for the following reasons:

2. Gife mm fhe mmm w&izb you Bawd your a!iggwnn that 0 ars being held i cupndy gilawlally

4. ﬁmmmjwy and In tkve sude crdcrme fsféu W@ngmgmﬁmmm :

@a}&.__ﬂm

‘FINDINGS OF FACT AND CONCLUSIONS OF.LAW
This Court has had the opportunity to-review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing; closely pass upon their credibility and weigh their

testimony accordingly. Set forth below are the relevant fmdings of facts and conclusions of law

" as required pursuant to S.C. Code Anni. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of provihg the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied uﬁ'oﬂ‘as having produced a just result." Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed:2d. 674, 692 (1984); Butler, 286 S.C. 441, 334

S.E.2d 813 (1985).

Y%
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- The pfoper measure of performance is whether .the',uattorney provided rgpresentation'
Withiﬁ the range of competence required in c-riminall cases. Courts. presume thgt cqu_n_sel A
rendered adequate assistance and made all significant décisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). T_he Appﬁcant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E2d 624

(1989).

Courts use a .t_wo-ll)rongédf test in eyall_l_ating' ailégétions of :ine.ffgctivc_ assistance of
counsel. .First, the Applicant must prove that couﬁsél”s _perf;'ofman(ie was deficient. Under this
prong, attorney pérformance is measured by its "reasonableness under professional -porms."
Cherry, 300 S.C. at 117, 385-.S.E.2d at 625 (ciﬁng .Stﬁcklaﬁd). ~Second, éounéel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
buf for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

* Motion for Mental Evaluation )
According to a review in the record in this action, it appears prior appointed PCR counsel

for Applicant filed a Motion for Mental Evaluation on October 31, 2011, which was still pending

“upon the convening of this evidentiary hearing. At the hearing, counsel for Applicant moved this

Court to disregard the motion as it was one Applicant wished to abandon. Accordingly, this
Court denies and dismisses Applicant’s Motion for Mental Evaluation as Applicant has made the
voluntary decision to abandon the motion.

Ineffective Assistance of Counsel — Involuntary Guilty Plea

Applicant alleges counsel was ineffective in his representation which in turn forced him

to enter a plea involuntarily.

AV
-30f8




101

Applicant testified he was arrested on April 16, 2009, for this armed robbery charge after
being-out with his co-defendant Dujuan G’ICCII:_ that night and running into ‘the victim on the )
street. Applicant stated the victim was attempting to “buy weed” from he and Mr. Green when
the alleged robbery occurred. Applicant went on to say he did not remember any third person
being with him aqd Mr. Green that night, nor did he remember anybody involved having a gun
with them. Applicant later testified he did in fact take money from the victim ‘in this case bécause
he was pressﬁre’d to'rob the victim and “had been hearing voices all‘_ ni_ght’f, but reitc_@t;d that
there ' was no gun i‘nvblved,in» fhe robbery. Applicapt testified he was originally représented by
Tracy Pinnock on the charge who was able to secure a plea:gffer ﬁom the sta’;c? for fifteen ( 15A)~
years imprisonment prior to being relieved from her representation. Appﬁcant went on to say he
recalled meeting with Mark Schnee (hereinafter “counsel”) starting in September 2009, after
which counsel told Applicant he-was “too young to go to trial” because he was facing a potential
life without paréle sentence at trial based on his prior criminal history. Applicant plainly stated
he decided to plea because he did not want to receive a life without parole sentence. Applicant
-said he did not know why he was at the courthouse on the day of his plea, nor did he remember
his plea hearing because he was on severalv different medications at the time. Regarding his prior
‘mental health history, Applicant testified “Tﬁe doctor” told him he did not have any mental health
issues, but he had been taking medieation for depress_ién as pr‘,escri_bed»by a Soﬁth Carolina
Departmeﬁt of Corrections doctor since his arrest. Applicant finished by s’;ating he felt forced to
.enter the plea as he believed counsel had failed to “do his job” in prepaiipg the case.

 Counsel testified he left the_;,Pubﬁc Defender’s office in August of 2009 to pursue a career
in private practice after which he was appointed to represent Applicant. Counsel testified
Applicant was always-adamant there was no gun involved in the incident, but ﬁha_t in order to get

anl
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thatnailegetion out at trial Applicant woulo have had to teeﬁfy which-would have been potentially
problemetie as Applicant had prior irnpeechabie charges that would have come out. Counsel did
state,rhoWe{/er, he had prepered a moﬁon to soppress the introduction of the prior criminal |
charges he would have used Applicant decided ‘to proceed to trial. Counsel went on to say he
never had any issues eommurﬁcating with Applicant during their pre—plea»meetings, nor did he
oave any concerns with ‘Applicant’s competence. Counsel said he was aova're Applicant was on
medicatio.ns‘ bot did 'hoi think they :affe'cted his ability to understand or comprehend thei; |
discussions. Counsel also stated he belie%/ed Applieent was “certainly” 'a;ware of the life without
parole potential he faced et trial. Counsel went on to say he believed pleading was in Applicant’s
best interest as he was a young man, and he did hlghly recommend Applicant accept the plea, but
ultimately left the decision up to Apphcant Counsel also stated he did explain the accomplice -
liabﬂity theory of “hand of one is the hand of al_l” to AppIicant, which he seemed to comprehend.
Counsel finished by teSﬁﬁmg :he believed the best result Applicant could have hoped for was a
strong arm robbery plea, which counsel requested from the solicitor but was rejected.

Based on the testlmony presented at the hearing in conjunction with a thorough
review of the trial transcnpt, this Court finds counsel was not ineffective and ‘Applicant entered
this plea voluntarily and intelligently after | being fully advised by competent counsel acting
within the range of reasOnaﬁleness based on professional norms. Further; I find counsel’s
testimony to be eredible while finding Applicant’s testimony to be wholly incredible. The plea
transcript in this instance speaks volumes as to Applicant’ s‘I undesstanding of the chargé he was
facing, potential sentences, relevant aceomplice liability theory and its applieati’oﬁ to -these facts,
and his expectat1ons of counsel’s representauon At one point during the plea, Applicant went as
far as to say eounsel was a very good dude™ who “did his job” as his attomey PLTr.p 15 Ins

ot
Sof8



3 - 13). Applicant’s use of medication was an issue fully and properly flushed out at the pleé
hearing on the record, ultimately ending with Applicant stating he was “in stable mind” and was
okay to proceed with-the pléa hearing. (Pl. Tr. p. 4, Ins 14 - 21; p. 5, Ins 2 - 3). Applicant went
on to admit his guilt'to the charges, as well as state there in-fact had been a third man involved in
the robbery who did have a gun. (Pl. Tr. p. 5, Ins 20 — 22; p. 23, In 14). Based on- these
| statemenits made 4t the plea hearing, takgn inlight with the testimony presented before this Court
at the PCR, this Court is firmly convinéed-fjAppliCant: has failed to carry.his burden in proving
counsel was deficient ‘in any regard of his- representétién or- that: this plea was entered
involuntafily. Applicant made the informed and voluntary decision to-enter ﬁs plea to gain the
benefit of the bargain in avéidjng a potential life without paro’lé sentence on a charge he readily
admitted he was guilty of. Applicant’s apprehension regarding the realistic possible sentence
Applicant cbuld have received at trial as relayed by counsel is not tantamount to coercion or a
threat that would render the subsequent plea involuntary. Further, this Court finds Applicant has
failed to sufficiently prove resulting prejudice based on these alleged deficiencies. Applicant
plainly stated he entered the plea to avoid receiving a life without parole sentence at trial and in
no way convinced this Court that, had counsel taken some further action, Applicant would have
E broc’eeded to trial to face such a severe sentence rather than take the benefit of a plea offer. See

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985) (With respect to guilty plea

counsel, the Applicant must show that there is a reasonable prbbability that, but for counsel's
alleged errors, he would not have pléa’ guilty and would -have insisted on going to trial.)
Accordingly, this Court finds Applicant has failed to carry his burden in proving either counsel
was ineffective or that this plea was entered involuntarily, and therefore this application is denied

and dismissed with prejudice.

60f8
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CONCLUSION
Based on all the foregoing, this.Court finds anci “concl_udes that the Applicaﬁt has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismigsed
with prejudice. |
Except as discussed abdve, this Court finds that the Applicant faiied to raise all addit?onal
aﬂegations raised in his application at the hearing and has, thereby, waived them. A waiver is a

vohintary and intentional abandonment or relinquishment of a known right. J anasik v. Fairway

Oaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may

be expreés or implied. "An implied waiver results from acts and conduct of the party against

" whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably

inferable." Lyles v. BML Inc., 292 S.C. 153, 158-59, 355.S.E.2d 282 (Ct. App. 1987). The
Applicant's failure to address these issue at the hearing indicates a Volunta¥y and intentional
reliriquishment of his right to do so. Therefore, any and all remaininé allegg_tions are denied and
diémissed.

This Court notes Applicant must file and serve a notice of appeai within thirty (30) days
from the receipt by counsel of written notice of entry of judgment to secure th¢ appropriate

appellate review. See Rule 203, SCACR.- Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has 4 right to an appellate counsel’s assistance in seeking review of the denial of PCR.

Rule 71.1(g), SCRCP, provides: that if the applicant wishes to seek appellate review, PCR |

counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is
directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

(Signature on Next Page)

cw/
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 2] day of s 20

/J/W//AA

Chﬁon/ ewman
Presiding Judge
Fifth Judicial Circuit

<

(,/ ' [VWAV» South. Carolina.
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ARREST WARRANT NUMBER

COURT OF GENERAL SESSIONS

AUGUST TERM 2009

guilty to the within rfdx:trnetz;l;}L f R

legal rights, I :hereby waw@rﬁé‘f}n &

to the Grand. Jury. O ‘% %
O IR oi 55

Defendant E{ '&' 33 o O Sé
EZe g
O 77 £ 7‘J_'
%-"E EO, S

hereby appear in My own mb T Qs r%ér@;pl

K-612080-

ACTION OF GRAND JURY

Nate:

Freperson af Grand Jur?

VERD] CT

Foreperson of Pefxt Jui'y

Date:

87 |
3 De‘fe‘ndant
. THE STATE y
- Ve, Witness:
. C.C.C.PLS.AND G.S.
JAWES ALEXANDER
: Indxctment for
ARMED R@BBERY

sC 'G',od.e: 3‘s=ﬂ 1-0330 (&)
CDR Cade: 135
Class AF(v}
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STATE OF SOUTH CAROLINA) INDIGTMENT
| ) --
COUNTY-OF RICHLAND )
At a.Court of General Séséions[::conVened»bn August 12, 2009, the-érénd Jurors

of Richland County present-upon thélr oatﬁ: _

| ARMED. ROBBERY

That JAMES ALEXANDER’ did in Richland County on or é-bout- APRIL 16, 2009,
commtt robbery by fe!omousty takmg from the person or presence of DWAYNE SMITH,
| 'by means of forc:e or :nﬁmtdaﬂon goods or monies; such goods or monies described as .~
: U 8. currency and two ceilular phones with the intent to deprive the owner permanently
of such prqperty, while armed with a pxstol. dirk, shngshot, metal knuckles; razor or’ -
other deadl'y. wéapOn. or v\?hi!e alléging. either bY action or ,wofds. that he was aﬁ@ec{_-; \
while. using a representatidn‘df a déadly weapoﬁ or any ohject wﬁlch' a person present | '
duAririg»,'the commission of the robbery réasohably belleved to be a deadly weapon; all .ln

" viofation of 16-11-330, Code of Laws of South Cardﬁna'. (1978, as amendeﬁ). -

'Against the peace and dtgmty of the State and contrary to the statute in such case
made and provided. I ‘L/U | B a A -

WARREN B. GIESE, SOLICITOR -




- ARREST WARRANT

etzonp K-612090 0910367

STATE OF SOUTH CAROLINA

D County/ . Municipality of

~COLUMBIA

~ THE STATE
against

JQMES BLE XRNDER

Phone: e SSN: -

Sex:M__ Hace:»_ﬁ Height: & ‘Z’Weight‘ ‘ -__
D ate:L#.

A Agency ORI 53@4@@1’2@
CITY OF COLUMBIA

Prosecuhng Agency

" Prosecuting Officer: ROW N/WEISS H ,
Offense: _ARMED ROBBERY :
- Offense Code-.ﬂB -

. Code/Ordinance Sec: 16-11-33@ ;

This Warrant is CERTIFIED FOR SERVICE in the

County/ Municipality of
5 The  accused

is 1o "be arrested and brought before me to be
dealt with accordmg to law. :

(L.é.) P

Signature of Judge

Da

_ RETURN

A copy of this arrest wamant was delivered to
defendant :
on

Signature of Constébleﬂ_aw Enforcement Officer -

RETURN WARRANT TO
_ CITY'OF COLUMBIA
MUNICIPAL COURT
oo  P'O.BOX 844
o . COLUMBIA, SC20802 P

~
3 .

STATE OF SOUTH CAROLINA )

DESCRIPTION OF OFFENSE: ARMED ROBBERY ' 16~11

"l further state that thers -is probable cause to belleve that the defendant named

FIDAVIT SUCA sy
County/ EMumcnpamy of ) AFFI ' o - <
‘ COLUMBIA ) - Oy %_7:_"
Personally appeared before me the affiant INV N DOW EUJ 5 ?"(3}0 ®ho
being duly swom deposes. and says..that defendant JAMES ALEXANDER T O®
did within this county and state on. 24/16/22@3 . violste the & F“’{a‘}s gf )
alom

COLUMB

—

State ‘of South Carolina * {or ordinance ofD County/ Municipality of
in the followmg pamculars -

C

RICH
SOUTH CA

- |
(!
(o)
OF ORIGE)
£3
fels;?

commit

g

a

GERTIFI

the crime set forth and that probable cause s based on the following facts:

ON 1214/16/2‘19 AT QF‘F‘RDXIMQTELY 2119 HOURS, . AT 312@ S8ST. LOUIS STREET,

:CITY Q. CDLUMBIQ, COUNTY OF RICHLAND, STATE OF SOUTH CAROLINA, THE

VICTIM, DWAYNE SMITH WAS WALKING HDME WHEN .THE DEFENDANT AND TWO CO-
DEFENDQNTS 'APPROACHED -HIM ON FODT. THE DEFENDANT INSTRUCTED ONE OF

~ THE CO-DEFENDANTS ‘TO SEARCH THE VICTIM FOR MONEY WHILE HE INSTRUCTE!
.- THE OTHER CO-DEFENDANT TO*POINT A SHOTGUN AT THE VICTIM. THE CO-
- DEFENDANT SEARCHING THE VICTIM WENT INTO THE VICTIMS LEFT REAR PANTS

POCKET AND STDLE QPDRUXIMQT% $EES.‘i@i@iNCY AND TWO CELL
| _ Signature of Affiant / ﬁé 3/

#1 JUSTICE SD

. STATE OF SOUTH CAROLINA ) AR 598
County/ i Municipality of ) | Affant's Telephone ‘34575@'2’
COLUMBIA™ . ).

‘ARREST WARRANT

TO ANY LAW ENFOHCEMENT OFFICEFi OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

t  appearing from the above . affidavit that there 'are -reasonable - .gfaunds 80 beheve-_ that

°"—@l:!—1-6+\:f399———-———‘ defendant : , =

did violate the criminal laws of the State of South Carolina (of ordiniance o AR g R

%ﬁ%&%ﬂﬂ“ AR “mwwmmﬁ 8 =z

QRMED ROBBERY te=11 -p&f‘?g &

’ - . : e m ¢,

C’Z . x e b

Py (]

, , ) Os

Having found probable cayse and the above affiant having sworn before me, you are empowered and ed tg.arrest the sait
defendant and bring hirf o} her before me forthwith to be dealt with according to law. A copy of this A Warrgq shall be dé!gered to

the defendant at the tijle 4f its execution, or as soon thereafter as is practicable. =

Oge's Address I TY OF COLUMBIA—5E

3

} Judge’s Telephone .
{ssuing Court: . D Magistrate . &j Municipal D Gircuit

ORIGINAL
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K612090

Name JAMES ALEXANDER

Address (1)

Address (2)

City/State/Zip COLUMBIA, SC
M B 601 ° 140

Sex Race Hgt Wt

Sworn to' arid s

{bscfibedibéfore me
anTpbpe . "
- -
i s e SR :
< Pt Y ERETES ATt T iis

REoeER A

Judge Code: 403003

CITY OF COLUMBIA
MUNICIPAL COURT
PO BOX 644
. COLUMBIA, SC 29202

¥/
IJ':

C.C.C.i235.8.
RICHLARND COUN

TRUE C!
]S

-

Description of Offense: ARMED ROBBERY 16-11-330

PHONES WITH INTENT TO DEPRIVE VICTIM OF SAME. THE
DEFENDANT AND TWO CO-DEFENDANTS THEN FLED INCIDEN
LOCATION ON FOOT. AFTER A BRIEF FOOT CHASE, THE
DEFENDANT WAS APPREHENDED MINUTES LATER AT THE
. CORNER OF TWO NOTCH ROAD AND OGDEN STREET BY
OFFICERS OF THE COLUMBIA POLICE DEPARTMENT. THE VICTIM
WAS BROUGHT TO THIS LOCATION AND POSITIVELY IDENTIFIED
THE DEFENDANT AS ONE OF THE INDIVIDUALS THAT ROBBED HIM.

‘OF'OF\lé{NAL FiL
/,;,, &d
SOUTH CAROLIM

CERTIFIEI

Signature of Affiant: @@é 3 @/ :

' Affiant's Address’ #1 JUSTICE SQUARE

COLUMBIA SC 29201
Affiant's Telephone 545-3500




STATE OF SOUTH. CAROLINA -

COUNTY OF W

INTHE CLC T GF GENERAL SESSIONS

—— S

STATE IND!CTMENT/CASE#:_ 04  5s40 32 3+
VS, , : ,
Oronmae ) AN OmolorS ) Aaws . K=, 12090

CAKAD _ ) DateofOffense: 4 [l [ 09 .

Race: ' ) S.C.Code§:- le-11-320 (A)

) CDRCode#_ - ©]39 T
) a SENTENCE SHEET

DL# ' . SID# , ) - _ jXL

In dispositign of the said indictment comes now the Defendant who was [_1 CONVICTED OF or jX] PLEADS

TO: Lirnects Rotrerrg™ -

in violation of §_11g -1 1= 330 (A of the S.C. Codeof Laws, bearing.COR Code #0139 ]
" [} NON-VIOLENT. [XVIOLENT {1 SERIOUS . JXMOST SERIOUS [ Mandatory GPS [ §17-25-45

. _ ' (CSC wiminor 1 or Lewd Act)
The charge is:@As Indicted; (] Lesser Included Offense, [} Defendant Waives Presentment to Grand Jury.
“The pleais: K\Mthout Negotiations or Recommendation, [0 Negotiated. Sentence, ] Recommendation by the Stat

TN ot (3433

U™ solicitd? SC Bar#

i - ) Attornéy fof Defendant SC Bar
WHEREFORE, the Defendant ff ommitted to the [ld6éate Department of Corrections, [ JCounty Detention Center, = '
for a determinate term of days/mon [J under the Youthful Offender Act not to exceed years -

" andlor to payafineof $ ; providaed-dTat upon the service of

days/months/years and/or payment
of$ .. . ; plus costs and assessments as applicable; the balance is suspended with probation for

mohthslyears and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditlons of prabation,
which are incorporated by referenca. '

] - QONCURRENT or [J CONSECUTIVE to sentence on:

The Defendant s to be given creditAGr ime served pyrsuang jo S.C, Caode §24-13-40 to be calculated and applied by the State
Department of Comections. . =~ . My %—/g/a -
] The Defendantis to be placed on Genttal Regt ot Chil use angMeglect pursuant to S.C. Code §17-25-135.

. ) SPECIAL CONDITIONS:

I RESTITUTION: [J Deferred [ Def. Waives Hearing (] Ordered PTUP

Total: $ ' . plus 20% fee: $ I . days/hours Public Service Employment
Payment Terms: _ . Obtaln GED O
[Isetby SCOPPPS . Attend Voc. Rehab. or Job Cormp.
: May serve W/E beginning
Recipient: Substance Abuse Counseling [] -
‘Fine: ' $ Random Drug/Aléohot Testing ] :
§14-1-208 (Assessments 107.5%) . $ Fine may be pd. in equal, consecutive weekly/menthly
§14-1-211(A)(1) (Conv. Surcharge) $100 pmts. of § Beginning '
§14-1-211(A)(2) (DUI Surcharge) $100 s $ “"" paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 3 Other; ]
§56-1-289 (DUl Breath Test) $500 g - . 375 «
d f 5 $ -
§35.13 (Public DefiProb) . - $25 ¢ Mf) C/A N
§73.3, 1B TP (law Enforce. Funding) $25 V) Nt gt A
§33.7, 1B TP (Drug Court Surcharge) $100 - 3 N S, :
§50-21-114(BUI Breath Test Fee) $50 3 VS A oA, .
§56-5-2942(J4) (Vehicle Assessment) $40/ea l Appointe‘dPD or appointed other counsel, §35.13 TP
3% to County (if paid in installm_'ents) 3 3 Requires $500 be pqgid to Clerk during.probation.
§90.11 TP (SCCJA Surcharge) $5 % L .
TOTAK % - (/U i $ PRESIDING JUDGE
Clerk of Court/ Deputy Clerk Judge Code: i/ Z é OF. ORIGINAL FILED,
Court Reforter: ALY . Sentence Date: ‘f ) = TP
, ‘ s
C.C.C.R&GS.

SCCA/217 (03/2009) RICHLAND COUNTY

SOUTH CAROLINA -




