STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT .

Keith R. Myers, #250863, Docket No. 17-ALJ-04-0127-AP

Grievance No.; ECI 128-17
Appellant,

VS, ORDER

South Carolina Department of Corrections.

Respondent.
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This matter is before the South Carolina Administrative Law Court (“ALC™ or “Court™) pursuant
to the Notice of Appeal filed March 20, 2017, by Keith R. Myers (“Appellant”), an inmate in the

custody of the South Carolina Department of Corrections (“SCDC™ or *Department”).

Appellant challenges the decision of the SCDC in his Step Two Grievance, in which Appellant
contended that his conviction did not require him to serve 85% of his sentence. Appellant argues
that his sentence should be reclassified after the decision in Bolin v. S.C. Dep't of Corr., 415 S.C.
276,781 S.E.2d 914 (Ct. App. 2016). reh'g denied (Feb. 24, 2016).

STANDARD OF REVIEW .
The ALC’s jurisdiction to hear this matter derives from the decision of the South Carolina Supreme
Court in Al-Shabazz v. State. 338 S.C. 334, 527 S.E.2d 742 (2000). The ALC's appellate
jurisdiction in inmate appeals is limited to state-created liberty interests typically involving: (1)
cases in which an inmate contends that prison officials have erroneously calculated histher
sentence. sentence-related credits, or custody status; and (2) cases in which an inmate has received

punishment in a major disciplinary hearing as a result of a serious rule violation. /d.

When reviewing the SCDC’s decisions in inmate grievance matters, the ALC sits in an appellate
capacity. /d. at 380, 527 S.E.2d at 756. Consequently, the review in these cases is limited to the

record presented. An Administrative Law Judge may not reverse or modify an agency’s decision
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unless substantial rights of the Appellant have been prejudiced because the decision is clearly
crroneous in view of the substantial evidence on the whole record. arbitrary, or affected by an error

of law. See S.C. Code Ann. § 1-23-380(5) (Supp. 2016).

DISCUSSION
On September 17, 2015, Appellant was convicted of Possession with Intent to Distribute Cocaine

Base Crack. third offense, and sentenced to a term of imprisonment of ten (10) vears.

Appellant argues that his sentence should be recalculated because of Bolin. Although Bolin
involved interpretation of S.C. Code Ann. § 44-53-375(B) (Supp. 2016), its application is limited
to an inmate convicted of a first or second offense. Based on its interpretation of §.C. Code Ann.
§ 44-53-375(B), the Court of Appeals concluded that “a second offense under Section 44-53-
375(B) is no longer a no-parole offense.” Bolin at 286, 781 S.E.2d at 919. Here, Appellant was
convicted and sentenced for Possession with Intent to Distribute Cocaine Base Crack. third
offense. In addition, Appellant has two -prior convictions for distribution of cocaine and a

conviction for distribution of crack.

Appellant, in his brief, argues that the Department should not have changed his sentence from non-
violent to violent. Whether it is a violent offense is not relevant for its classification for sentencing

purposes. Further, SCDC acknowledges that Appellant’s conviction is for a non-violent offense.

S.C. Code Ann. § 24-13-100 (2007) states that a no-parole offensc “means a class A, B, or C felony
or an offense exempt from classification as enumerated in Section 16-1-10(d), which is punishable
by a maximum term of imprisonment for twenty years or more.” Possession with Intent to
Disiribute Cocaine Base Crack, third offense, is a Class A {clony. See S.C. Code Ann. § 16-1-90
(Supp. 2016). Therefore, Appellant's conviction for Possession with Intent to Distribute Cocaine
Base Crack, third offense. is a no-parole offense. Pursuant to $.C. Code Ann. § 24-13-130(A)
(Supp. 2016), a person convicted of a no-parole offense must serve at least 85% of his sentence.

Appellant must serve at least 85% of his ten-year sentence. It is therefore,
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ORDERED that the decision of SCDC is AFFIRMED.

AND IT IS SO ORDERED.

Columbia, South Carolina
August 1,2017
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
RECORD OF DUE PROCESS HEARING
39 Offense Drug Offenders

TOINMATE:‘[\'C\*@\ Myer< SCDC#: 250 gl

INSTITUTION: Rvansg . T .

SCDC General Counsel’s recent interpretation of S.C. Code § 44-53-0370 and § 44-53-375, in
conjunction with Bolin v. South Carolina Department of Corrections, is that inmates convicted
of 3" offense drug offenses are to be treated as 85% offenders unless all of the offender’s prior
drug offense are for simple possession under the same subsection (either § 44-53-0370 and §
44-53-375). If an offender has prior drug convictions for Manufacturing, Distribution,
Pescaccinn with Intert to Dictrihute, ar Conzniracy, he ar che must he treatad ac an 85%

offender on the 3 or subsequent offense.

The Inmate Records Office has been informed that because of your prior conviction (s) for
Manufacturing, Distribution, Possession with Intent to distribute, or Conspiracy, your current
sentence of a 3 or Subsequent Drug Offense should be calculate at 85%.

Your new projected dates are:

Projected Maxout Date: 5|13 | 20 Projected Parole Date: Nne

If you provide additional information to counter this interpretation, that information will be
forwarded to the SCDC General Counsel’s office for review and necessary action (if warranted).

You have the right to appeal this decision by filing an inmate grievance pursuant to SCDC Policy
GA-01.12, “Inmate Grievance System”.
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't COUNTY OF CHARLESTON

STATE OF SOUTII CAROLINA

STATE VS.

AKA: Keith Myer

Racc: Black

DOL.

Address:

City, State, Zip:
DI#

*CDL Yes {0 No 00 CMV Yes O No [0 Hazmat Yes O No O

KEITH RODNEY MYERS

Sex: M Age: 48

SS#:

SID# SC00961929.

fudisposition of the said indictment comes now the Defendant who was

TO: Distribution Cocaine Base Crack 3rd (VG- 30-)

IN THE COURT OI' GENERAL SESSIONS

INDICTMENT/CASE#:  2015-(G8-10-

AlW:

Dute of Offense:
S.C. Code §&:
CDR Code #:

0O CONVICTLD OF or

In violation of § 44-53-0375.(B) of the §.C. Code of Laws, bearing CDR Code # 3039

® NON-VIOLENT

The charge is.
The plea is.

Siephagly DL Lisdas, Assiztan Nefandant S Ror #
WHEREFORE, the Defendanl is committed to the btatc Department of Corrcchons B! Cuun.&y.natouum-cemr,
for a determinate term of Z __ deysimenths/years o — S
andiorto pay a fine 0f 8 — g pwudgd_thalmpon—the—sm:cc of : nt
ofq‘S———-——- plus costs and assessmenls as apphcable* the-belerec-tssuspended Wit probation for N

3 § X lile andard-eonditi i

0 CURRENT or

0O VIOLENT

Eﬁ As indscted,

[J Lesser Included Offense,
3 without Negotiations o1 Recommenilation,

A..-:-n_—...- (‘l\' int n,.-

D CONSECUTIVE {0 scntence on:_

. SERIOUS

0O MOST

SERIOUS

2014A1010900773

11/0772014

44-53-0375 (B) (1)

3014

SENTENCE. SHEET

J Mandatory GPS

(1 PLEADS

) §17-25-45

(CSC w/minor |7 or Lewd Act)

L] Defendant Waives Presentment to Grand Jury.
{J Ncgotinted Sentence,

;l.r... hunne i ; Alll\v"\'n 4’{\-

(def.’s initials)

4 Rccommcndatlon by the Statc.

s }v(?z(/vl (/ 5484

The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State

Department of Corrections.
{J The Defendant is to be placed on C

|

ral Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C. Section 922, it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence) to ship, transport, possess, or receive a firearm or ammunition.

SPECIAL CONDITIONS:

{1 RESTITUTION:

Total: 3 .
Payment Terms:

O Deferred
plus 20% fce: $

O Def. Waives Henring

O Sct by SCDPPPS

Recipient:

*Fine:

§14-1-206 (Assessments §07.5%)

§14-1-211 (A)(1XConv. Surcharge) $100
§14-1-211 (A)(2)(DUI Surcharge) $100
§56-5-2995 (DU Assessment) $12
§56-1-286 (DUI Breath Test) $25
Proviso 47.9 (Public Defl/Mroh) $£500
§14-1-212 (Law Enforve, Funding) $25
§14-1-213 (Drug Court Surcharge) $150
§50-21-114 (BUI Breath Test Fee) $50
§56-5-2942(1) (Vehicle Assessment) $40/ca
Proviso 90.5 (SCCJA Surcharge) $5
3% to County (if paid in instaliments) 3
TOTAL R/
Clerk of Court/Deputy Clerk: /_Z/
Court Reporter:

SCCA/217 (03/2011)

3 Ordered
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Randomn Drug/Alcohol Testing

-
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