STATE OF SOUTH CAROLINA
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State of South Carolina. ... Respondent.

V.

Cale Blocker o e Movant.

MEMORANDUM SUPPORTING MOTION TO SUPPRESS

Caleb Blocker ("Blacker™). the defendant in the above-referenced matier, hercby moves
before this Honorable Court. in its Original Jurisdiction, pursuant to South Carolina Code
Annotated Section 17-30-110. and Srare v. Whimer. 732 S.E2d 861. 863 (S.C. 2012) and Siuie v.
Rogier. 2013-002259, 2015 WL 3536564 (S‘C\‘. Ct. App.. June 3, 2015). for an Order suppressing
intercepled jail calls.  As evidenced by the attached Exhibit A on or about May 16. 2016. a CD
was presented to counsel for Blocker which, for the first time, revealed that telephone calls were

intercepted. Pursuant to South Carolina Code Annotated Section 17-30-110(A):

Prior to any trial. hearing. or procecding in or belere any court, department,
olficer, ageney. regulatory body. or other authority. any agerieved person
may move to suppress the contents ol any itereepted wire, oral, or
electronic communication. or evidence dertved therefrom. an the grounds
that the:

(1) communication was unlawfully intercepted:



(21 order of authorization or approval under which it was ntereepted is
insulficient on its face: or

{3 intereeption was not made in conformity with the order ofauthorizition

or approval.

The South Caroling Supreme Court has outlined in Srate vo Whitner, supra. that s Court has
exclusive jurisdiction to enlertain such motions, and that the nal couit has no junsdiction, As
such. Blocker respectiully moves hefore this Honorable Court foran Order suppressing these calls.

and otherwise prohibiting their admission into evidence during the trial of this case.

THE HOMELAND SECURITY ACT

Purstant 1o the Tomcland Sceurity Act tthe “AcOT). South Carclina Code Annotated

Section 17-30-10 10 Scection 17-30-1450 e imerception of wire,  electronie. or oral

7

compumications is authorized onby in the manner permitted by the Actt See S.C. Code Ann, 17-
30-100 1ois kowtul under the Act for a person Lo:

(hy intereept or aceess an electronic communication made througih an
clectronic communication svstem that is configured so that the electronic
communication is readily uceessible 1o the gencral pubhic:

(2y intercept any radio communication which is ransmitied by:

() any station Tor the use of the general public. or that relates o ships.
airera i vehieles, or persons in distress:

(b) any povernmental. law enfercement. civil defensel private fund mobide.
or public salety communications system, including any police or fire
conununicaiions system. readily accessible o the general pubhic:

(¢) astationoperating on an authorized frequency within the bands allocated
1o the amateur. citizens band, or general mobile radio services: or

() any marine or acronautical communications system:

{31 engage in conduct which s

(o) prohibited by Scetion 633 of the Communications Act ol 1934 or

(b excepted from the application of Section 703(a) of the Communications

Act of 1934 and by Section 705(b) of that act:



(4) intereept any wire or clectronic communication the transimission ol
swhich is causing harmiul interference to any lawlully operating station of
consumer clectronic cquipmient o the extent necessary {oidentify the souree
of the interference: .

(3y mtercept, i the person is another user of the same frequency. any radio
communication that is not scrambled or encrypted made through @ svitem
that atilizes frequencics monitored by individuals cngagc'd. i (he provision
o the use ol the system: _

{0) intercept a satethic transmission that s not scrambled or encrypted and
that 1s ttansmitted:

(ay to a broadeasting statien [or purposes ol retransnnission (o the gencral
public: or

(hyas an audio subcarricr mtended Ter redistribution to Facibities open to the
public. bul not including dina transnussions or elephone callse when the
intereeplion s net for the puepeses ol diveet or indirect commiercial
advimtage or private hinascial cain: or

(71 intercept and privately view a private satelhie video commurication thal
is not scrambled o encrvpred or 1o intercept a radio communication that is
transmitted on frequencics atlocated under Subpart D ot Part 74 of the rufes
of the Federal Commusications Commission that is not scrambled or
encevpted. i the interception is not for an unlawlul purpose or for purposes
of direct or indireet conmmercial advaniage or private commercial Qain.

(B) 1t is bawtul under ahis chapter for o provider of  clectronic
compiunication service o record the lact that a wire or electromic
communicaiion was mitiated or compleied inorder o protect the provider.
another provider turnishing service toward the completion of the wire ap
clectronic communicaiion. or a user ol that service. from fraudulent.

wntawdul. or abusive use of such service.
S.C.oCode Ann. 8 17-30-35.
None of the foregoing apply in this instance, and thus an Order was required to intercept the calls,

Scee 8.C. Code Ann. § 17-30-70. No cvidence of any such Order. or application for such Order

has been producced.



Addraonally.

(A T0s Tnvlal under this chapter for an operator of a switchbeard. or an
olficer. cmplovee. o agent of ¢ provider of wire or electronic
communication service whose Tacilities are used in the transmission ol a
wire ar clectronic communtcation (o intercept. disclose. or use that
commumication m the normal course of his emplovment while engaged in
any activity which is a necessary meident o the rendition ol his service or
to the protection of the rights or property ol the provider of that service.
exceptthata provider ol wire conimunication s¢rvice 1o the public must not
wtilize xervice observing or rancdom monitoring except for mechanical or
service guality control cheeks. ’

(13) Notwithstanding any other provision of law, a provider of wire. oral, or
clectronic communication seryice. or an alticer. cmplovee. or agent thereof,
or landlord. custodian. or other parson may provide formation., Tacilities.
or technical assistance to a persen authorized by Liw (o intereept wire, oral,
or clectronie communications if the provider. or an officer. cmplavee. or
agent thereoll ar landlord. custodian. or ather person. has heen provided
with:

(1o court order directing such assistance stned by the authorizng judae:

[S1)

(2) wcortification mwriting by o person spocilicd in Seviie s 1 55 that
nowarrant o court order s reguired by Lo that all statutory requirements
have been met and that the speciticd assistance is required. setting forth the
pertod of ttme during which the provision of the information. Tacilitics. of
technical assistance is authorized and specifyving the information, lacilitics.
or technical assistance required.

()Y A provider of wire. oral, or ¢lectronic communication service. or an
otficer. employee. or agent thereofl or landlord, custodian, or oiher person
must not disclose the exisience of any interception or the device used to
accomplish the interception with respect to which the person has been
furnished an order under this chapter. except as imay otherwise be required
by legal process and then only after prior notice w the Auormey General or

his Assistant Attorney General. Any such disclosure renders the person

hable for the civil damages provided under Seetion |7 P8 and the

person may be prosccuted. Anaction shall not be brought against a provider

4



ol wire, oral. or clectronic communtcation service. or an officer. emplovec.
or agent thereolt or landlord. custodian. or other person for providing
information, facilities. or assistance i aceordance with the ferms ol 2 courd

arder under this chapter.

S.C Code Ao, § 17-30-25,
Thus. cven i{‘l’lﬁ- factlity at which Blocker was housed was authorized to intercept the calls. which
is not acknowledged. the facihity could not disclose the intercepied calls absent comphiance with
South Carvling Code Annotated Nection 17-30-23(B). which was nol done.,

Stressing the importance of this prohibition of unlaveful inteveepiion. the Act goes so far as
w eriniinalize the intereeption and disclostre of such communication.

Facept as otherwise spectheally pravided in this chapter. a porson swho
comnits any of the follewing acts s guilty ol a tefony and, upen
convivtion. miust be punished ag provided m Section 17 00T ol ihis
chapter:

(1) intentionally pyercepta, altempts o intercepte or prociros any other
PUrsOn o ntereept of atempt Lo intereept any wire, orad. o dedironte
cormunicaton:

{7y intentonally uses, alleMPLs {0 Use. OF PEOCITCS dNY OHICT Person (o use
o attempt o use any clectronic. mechanical. or other device  intercept
any oral communication when:

() the device is athixed to or otherwise trrsmits aosignal thraugh awire.
cable. or other ke conneetion used i wire communicatinn: or

() the device vransmits communiciations by radio or imterivies with the
tansitssion of the communication:

(3 intentionadly discloses or attermpts to disclose 1o any ather person the
contents of any wire. oral. or clectronic communication. km.)\;-'ing or
having reason o know that the informadon was obtained through the
inlereeption ol a wire, oral. or electronic commumication in violation of
thig subsection:

(4) intentionally uses or atempts 1o use the contents of any wire, oral, or

clectronic communication, Knowing ar having reason to know that the



infermation was abtained through the mterception ol awive. aral. or
clecironic communication in violation of this subsection:

SV intentionally discloses or atempts (e disclese to any other peison the
contents ol any wire. oral, or electronic communication intercepted by

.
REZRIE IR B

:5when thad

means authorized by %

person knows or has reason 1o know that the information was obtined
through the intereeption of such a communication in connection with a
criminal investigation and the disclosure is not othenwise authonzed under
thiy chapter: or

(6) intentionallv uses. atempls 10 use, or procures any ofher person 1o vse
any clectronic. mechuanical. or other device or service that causes the
telephone network o display a elephone number oix phone call
revipient's caller tlentfication display that is not the number of the
oricmating device. This provision siail notapply 1o:

fa) the fegitimaic tw enforccment use of this procedure by the South
Caroling Fasw Frtoreemaent Diviston:

(i a porson or entity that places a call and blocks or atherwise prevents

the delivery ot o telephone number o a call reciprent’s caller wentification

display:
(¢} u porson o ey that places on authonzed call on behalt of another
person or entity and mserts a telephone number identiled with the person
or entity on behaltofMwham the call is beng placed: o
(d} a communications serviee provider that dedivers o call orgimaied
another person or enfity.

S.CoCade Ann. § 17-30-20,

“Whenever any wire. oral. or clectronic conmmunication has been intereepted. no part of
the contents of the communication and no evidence derived thercefrom may be received in evidence
in any trial. hearing, or other proceeding v or before any court. grand jury, department, oflicer.
ageney. regulatory body. legislative committee. or other authority of the State. or a political
subdivision thercoll i the disclosure of that information would be 1 violation of this chapter. The

prohibition ol use as evidence provided in this section does not apply m cases of prosecution lor



criminal interception in violation of the provisions of this chaptee.™ See S.C. Code Ann. § 17-30-

63, Bven il an Order had been issued in this case the Act reguires that 7w [ithin g reasonable time
but not later than nincty days alter (he termination o the period of an order or extensions of the
order. the issuing or denying judge must cause fo be served on the persons named i the order or
lhg application. and those other partics o intercepted communications as the judge may determine
in his discretion to be in the interest ol justice. an inventory which must include notice of the:

(1) fact of the entry of the order or the appheation:

{2y date o the entey and the period of authorized. approved. or disapproved
interception. or the denial of the application: and

(33 the fact that duving the perod wire, oral. or clectronic conmunications were

Or were ol intereepted.

The judge. upon the filing of a motion. must make available o the person or the person's
counscel for inspection the portions of ihe intercepted communications, apphcations. testimeny,
recordmgs. and orders that would (f)l‘*lk.‘l‘\\'i,\‘t‘. b discoverable under the South Carolma Rudes of
Fyidence. unless otherwise provided by Tederal Taw or Rules of Court. On an ex parte showing of
good cause o a judee of computent jurvisdiction. the serving of the inventory required by this

paragraph may he postponed.” S.C. Code Ann. § 17-30-100010. No such disclosure has been

made. Stilarty.

As required by Tederal Taw. the coments of any intercepted wire, eral, or
clectronic communication or evidence dertved therefrom must not be
received in evidence or otherwise disclosed in any tial, hearing. or other
procecding unfess cach party. not less than ten days before the bearing or
procecding and noi less than thirty days prior o tial. has been Turished
with a copy ol the cowt order and accompanying application under which
the intereeption was authorized or approved. These time periods may be
waived by the judge iU the judge finds that 1t was not possible to Turmsh the
party with the above information witliin the gpeciticd tme periods beforc
the trial, hearing. or procecding and that the party will not be prejudiced by
the delay in recetving the information. In determining prejudice. the judec
must specifically consider the complexity of the case. the duration of the
recordings. and the party's need 1o retain experts to review (he material and

7



must also take these factors into consideration when deciding o motion for
continuance made by a party fumished with these materials after the time
periads set out above. Upon filing of a motion by an aggrieved person. the
Judee must make available o the aggneved person or s counsel Tor
mspection the portions ol the intercepted  communication or evidence
derived therefrom that would be otherwise discoverable under South
Caralina Law.

S Code Avin, § 17-30-103.

This likewise was not done. and the contents of the intercepted calls was not furnished within the

30 day window noted in this Section.

Based upon the foregoing. Blocker respectfully requests this Court suppress the subject
calls as being intercepted in violation of the Act. Furthermore, Blocker would request this Court
Order the State o produce, pursuant to South Carolina Code Annotated Section 17-30-110(A).
copies of any and all Orders or Applications submitted pursuant to the Act. as well as any and all
disclosures to the Administrative Otfice of the United States Courts which were made pursuant to
South Carolina Code Annotated Section 17-30-130 and 18 United States Code Section 2519.
Thereafter. Blocker would respectfully request a hearing to confirm the multiple violations of the

Act by the State. and further requests that said intercepted calls be precluded from admission in

evidence in the above-captioned matter.

~



May 27. 2016

Respe’c\ful ly Sul@iilled,

S 1K

Jonathan/y Mil m(\/ \

MILLINGAL A\V FIRM, LLC
1614 Taylor Street, Suite C
Columbia, South Carolina 29201
(803)451-7700

(803)451-7701 (tacsimile)

immdgimitlinelisv.net

Overture . Walker

BERNSTEIN & BERNSTEIN. LLC

P.O. Box 383
Columbia, South Carolina 29202
{803) 799-7900

overluecdd bblawsc.com

Attorneys tor Caleb Blocker






DISCOVERY CHECKLIST
State v. CALEB BLOCKER

1. Jail Phone Calls — On Disc

Assistant Solicitor Joanna McDuffie #154
Prepared by Dana M. Outen, Paralegal 05/13/16
Receiving Attorney: Overture Walker, Esq.
Please Sign & Date:




STATE OF SOUTH CAROLINA
In the Court of Appeals

Court of General Sessions

PENDING IN RICHLAND COUNTY RE@EIVEE

Indictment Nos. 2014GS4005760, -5761. -5762, -3763 UfZ‘ Of
2015GS4004641. -4642 Appe‘s,/s
State of South Carolina. ..o Respondent,
AUN
Caleb Blocker. ... Movant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date indicated below she served the
following respondent(s) in this action with a copy of the Morion 1o Suppress and
Memarandum in Support of Motion 1o Suppress via United States Mail with Tirst class
postage prepaid to the following address(e)s:

Joanna A. McDuttie
Fitth Circuit Solicitor’s Qftice
P.O: Box 192
Columbia, South Carolina 29202
-(803) 376-1800

Attoreys for the State

The Honorable Clifton Newman
P.O. Box 516
Kingstree, SC 29556

(843) 355-9321
MM) /;7/%

May 27, 2016 Mya G}féen, Lepal Assistant
Milling Law Firm, LLC




MILLING
hd{ LAW FIRM, LLC

1614 TAYLOR ST. STE C
CoLUuMBIA, SC 29201

P! 803.451.7700

¢l 803.a51.7701 RECEIVED

Urto
May 27, 2016 fAPPea/s

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

1220 Senate Street ’
Columbia. SC 29201

RE: State of South Carolina v. Caleb Blocker
Indictment Nos. 2014GS4005760, -5761, - 5762, -5763, 2015GS400464 1,
-4642

Dear Clerk Kitchings:

Enclosed please find one (1) original and one (1) copy of the Motion to Suppress,
Memorandum Supporting Motion to Suppress and Certificate of Service to be {iled in the
above referenced matter. Please file the original and return the clocked copy to me in the
enclosed. self-addressed. stamped envelope. Should you have any questions. please do not
hesitate to contact me.

With kind regards. | rcnnai{\

Cc: Joanna A. McDulfie
The Honorable Clifton Newman

WWW _ MILLINGLAW.NET




