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The South Carolina Court of Appeals

The State, Respondent,
V.
John Garvin, Appellant.

Appellate Case No. 2015-002614

ORDER

This appeal was dismissed due to Appellant's failure to timely serve the notice of
appeal on Respondent. Appellant has now filed a motion to reinstate the appeal,
which we construe as a petition to rehear the dismissal of the appeal. Because
Appellant did not serve the notice of appeal on Respondent within ten days of
Appellant's receipt of the circuit court's order, this court properly dismissed the
appeal. See Rule 203(b)(2), SCACR (providing that the notice of appeal must be
served on all respondents within ten days after receipt of written notice of entry of
the circuit court's order); Rule 263(b), SCACR ("The time prescribed by these
Rules for performing any act except the time for serving the notice of appeal under
Rules 203 and 243 may be extended . . . ."); Mears v. Mears, 287 S.C. 168,337
S.E.2d 206 (1985) (explaining the notice of appeal is a jurisdictional requirement,
and the appellate courts have no authority to extend the time in which the notice of
intent to appeal must be served). Accordingly, there is no basis for granting a
rehearing, and the petition for rehearing is denied.




Columbia, South Carolina

cc:
John D Garvin, 355509

Robert Michael Dudek, Esquire
Alan McCrory Wilson, Esquire
John Benjamin Aplin, Esquire
James Edward Hunter, Esquire



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton MclIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

REPLY TO RESPONDENT'S RETURN / RESPONSE
TO MOTION TO VACATE AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

This Reply is in response to the Respondent’s disparaging Return / Response
to Appellant’s Motion to Set Aside Dismissal and to Reinstate Action. Initially, for
the reason set forth below, Appellant submits that the respondent’s condemnation
of his motion. Would be to deprive him of his right to judicial recourse to correct an
abuse of discretion by his Trial Judge, Honorable R. Lawton Mclntosh. However, In
the interest of justice the appellant makes this Reply / Response to prevent g

Miscarriage-of-Justice. And would respectfully show unto this court:

1. The appellant has only a G.E.D. with no legal education. And is just a

layman of the law with no actual skill in the science of law.
2. The respondent would have this court to believe that, petitioner's Motion

to Set Aside Dismissal and to Reinstate Action is a nullity. Because “At the time of



filing, Appellant did not serve the Notice of Appeal on the State, either by serving
the Solicitor or serving the Attorqey General's Office.”

3. The Appellant states that Spartanburg County Clerk of Court had
determined that his notice of appeal was submitted timely and in good faith and
was clock stamped on November 30, 2015, See Exhibit — D1 thru D3, and had
advmed him to send a copy of it to the Attorney Generals Office in a December 2,
2015, notice letter. See Exhibit — AA (A notice letter from ‘Spartanburg County
Clerk of Court; advising him that “copies are enclosed, you also need to send
Attorney Generals office a Copy.”)

4. On December 8, 2015, Appellant mailed copies of his Notice of Appeal and
Certificate of Service that was within ten (10) days of Spartanburg County Clerk of
Court notice letter, to Respondent. See Exhibit--AA. To whereas, the respondent has
admitted to having received on December 10, 2015. Well within the ten (10) d'ays as
required by Rule - 203(b)(2), S.C.A.C.R,, in a criminal case an appellant must serve
a notice of appeal on all respondents within ten (10) days after the sentence is
imposed, or within ten (10) days After receipt of written notice of entry of the order
or judgment.

5. The Spartanburg County Clerk of Court and The South Carolina Court of
Appeals Clerk has determined that appellant’s notice of appeal was submitted
timely and in good faith. Those two courts notified appellant about deficiencies with
his notice of appeal and his proof of service, with a letter indicating the deﬁmency |

See Exhibit - AA and Exhibit — E. Appellant corrected his mistakes in accordance



with South Carolina Appellant Court Rules well within the ten (10) days after the
dates of the Clerk’s letters, which was deemed timely.

6. Now, despite the fact that the respondent has mislead this court in bad
faith with the use of the Appellant Court rules as a subterfuge to deprive appellant
of his right to appeal, his trial judge’s November 9, 2015, order. Whereas, this court
does actually have jurisdiction over Appellant’s case and must grant this appeal.

See Hill v. South Carolina Dept. of Heath and Environmental Control, 389 S.C. 1,

21, 698 S.E.2d 612, 623 (Ct App. 1999) (“The service of a notice of appeal is a
jurisdictional requirement”); See also Henning v. Kaye, 307 S.C. 436, 437, 415
S.E.2d 794, 794 (1992)(“[TThe South Carolina Appellate Court Rules are not mere
technicalities but provide the parties and this court with an orderly mechanism
through which to guide appeals in this state.”). Thus, Appellant’s inadvertent
negligence should not be a ruse by the respondent’s as a way to deprive him of his
right to appeal.

WHEREFORE, having made a Reply / Response to Respondent’s Return, the
Appellant’s Motion to Set Aside Dismissal and to Reinstate Action Should be
granted by this court in the interest of justice to prevent a Miscarriage-of-Justice.

Respectfully Submitted,

Dated: June_]_. 2016

Jphn Garvin, # 3665609, Pro-se
ee Correctional Institution

990 Wisacky Highway

Bishopville, S.C. 29010



. Spartanbnxg'f(f

/180 Magnolia Streer

P, 080;3483

i;-::'-.i,'_spmbmgscmo‘t-sm.

M. Hope Blackley B
Clerk of Court ' -
Gail Moffitt - SO SO
- Aggistant Cleck of Court »
Date: /A~02-)5
Name:
Wé have received your letter on . The applicable rmpdnse is checked below.

llllll'lllll‘Hl"l.

I suggest you contact the Probation Office @180 Library Street, Spartanburg, SC 29306,

I suggest you contact the Solicitor’s Office @ 180 Magnolia Street, Spartanbm'g, SC 29306.

I suggest you contact the Public Defender’s Office @ 366 N.-Church St., Spartanburg, SC 29306,
I'suggest you contact the Spartanburg County Jail @ 950 California Ave, Spartanburg, SC 29303.
A copy of your letter has been forwarded to the Public Defender’s Office.

A copy of your letter has been forwarded to the Solicitor’s Oﬁice

I suggest you contact your attomey

Please provide us with the original document.

The reference case is not a General Sessions case.

Grand Jury proceedings are held in private.

Please provide us with a warrant or indictment number.

Due to the large volume of requests, this office no longer conducts criminal records research,
Case History pﬁnt-out enclosed. |

- A court date has not been scheduled for your case(s).

A Plea/Trial date has been scheduled for  (This date is subject to change)

All copies are $1.00 per page that must be paid in advance. Please submit a cashier’s check or
money order in the amount of § .

General Sessions Clerk



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton McIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Carolina ................ccoooovrrvoi Respondent,

John Garvin ... Appellant.

PROOF OF SERVICE

I, John Garvin, Certify that I have served a Reply to Respondent’s Return to
Motion to Vacate and Set Aside Dismissal and to Reinstate Action on the
respondent, The State of South Carolina by depositing a copy of it in the United
States Mail, postage prepaid on June » 2016, addressed to every party involved
in the appeal. John B. Aplin and Alan Wilson, 1000 Assembly Street, Columbia,
South Carolina 29211; V. Claire Allen, 1220 Senate Street, Columbia S.C. 29201;
Robert Dudek, 1330 Lady Street, Columbia, S.C. 21211; and James E. Hunter, 180
Magnolia Street, Spartanburg, S.C. 29304-3483

Dated: M

John Garvin, # 355509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010

‘



John Garvin
Lee Correction Institution
990 Wisacky Highway
Bishopville, S.C. 29010

ATTN: Ms. V. Claire Allen, Deputy Clerk
% Jenny A. Kitchings, Clerk
South Carolina Court of Appeals
1220 Senate Street
Columbia, S.C. 29201

RE: State v. Garvin, (Reply to Respondent’s Return to Motion to Set
Aside Dismissal and to Reinstate Action)
Case No.: 2012-GS-42-5979; Appellate Case No.: 2015-002614

Dear Ms. Allen,

Enclosed for filing is a REPLY TO RESPONDENT'S RETURN TO MOTION
TO SET ASIDE DISMISSAL AND TO REINSTATE ACTION in the above case with
A PROOF OF SERVICE of the MOTION on the respondent, in the format shown by
Form 7 in Appendix C to part II of the S.C.A.C.R., which involves every party in the
appeal.

Date: June J_ , 2016 Respectfully,

e

Jphn Garvin, # 35656509, Pro-se

Enclosures

cc:  Alan M. Wilson, Esquire
John B. Aplin, Esquire
Robert M. Dudek, Esquire
James E. Hunter, Esquire



STATE OF SOUTH CAROLINA
In the Court Of Appeals

APPEAL FROM SPARTANBURG COUNTY
R. Lawton McIntosh, Circuit Court Judge

Trial Court Case No. 2012-GS-42-05979
Appellate Case No. 2015-002614

THE STATE,

Respondent,

JOHN GARVIN,

Appellant.

RETURN TO MOTION REQUESTING LEAVE BE GRANTED
BASED UPON AFTER DISCOVERED EVIDENCE

Initially, for the reasons set for the below, Respondent (the State) submits Appellant’s May
13, 2016, pro se “Motion to Set Aside Dismissal and to Reinstate Action” is a nullity and that by
responding to said motion, the State is NOT acknowledging its legitimacy or the legitimacy of any
future pro se filings. However, in the interest of judicial economy the State, through undersigned
counsel and making Return to the Motion, would respectfully show unto this Court:

1. Appellant was convicted in Spartanburg County on May 23, 2013, and was sentenced to
twenty-five (25) years’ imprisonment. (Order of the Honorable R. Lawton McIntosh dated
November 9, 2015). |

2. On August 25, 2015, Appellant filed a motion in the Spartanburg County Court of

General Sessions for a new trial pursuant to Rule 29(b), SCRCrimP, based upon newly discovered
1
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evidence. In an Order dated November 9, 2015, Judge McIntosh denied Appellant’s motion
without the necessity of a hearing as untimely and without merit, (Order of the Honorable R.
Lawton McIntosh dated November 9, 201 5). |

3. On November 20, 2015, Appellant filed a Notice of Appeal from the November 9,2015,
order of dismissal with the Clerk of Court for Spartanburg County and the Clerk of Court for the
South Carolina Court of Appeals. (November 20, 2015, Notice of Appeal and November 20,
2015, Certificate of Service). Atthe time of filing, Appellant did not serve the Notice of Appeal on
the State, either by serving the Solicitor or serving the Attorney General’s Office.

4. In a letter datgd December 8, 2015, and received on December 10, 2015, Appellant
mailed copies of his Notice of Appeal and Certificate of Service to Respondent.

5. In a letter dated December 23, 2015, this Court adifised Appellant it had received his
notice of Appeal and assigned it Appellate Case No. 2015-002614). The same day, this Court
issued a deficiency letter advising Appellant his proof of service was not in compliance with the
appellate court rules.

6. On January 5, 2016, Appellant submitted a new Notice of Appeal and a Proof of Service
to the Court whereby he served the State by mailing copies of the Notice of Appeal to both the
solicitor and the Attorney General. |

7. In an Order dated May 4, 2016, this Court dismissed the Appeal because Appellant
failed to timely serve the notice of appeal upon the respondent, as required by Rule 203(b)(2) of
the South Carolina Appellate Court Rules.

8. Appellant has now submitted a “Motion to Set Aside Dismissal and to Reinstate Action” -
dated May 13, 2016, in which he asks that this Court to reinstate his appeal. The Motion was
received by the State on May 19, 2016.

9. Pursuant to Rule 203(b)(2), SCACR, in a criminal case an appellant must serve a notice
2



of appeal on all respondents within ten days after the sentence is imposed, or within ten days after
receipt of written notice of entry of the order or judgment. The. time period for serving a notice of
appeal cannot be extended or shortened by an appellate court. See Rule 263(b), SCACR (“The
time prescribed by these Rules for performing any act except the time for serving the notice of
appeal under Rule 203 and 243 may be extended or shortened by the appellate courf, or by any
Judge or justice thereof.”); see also Mears v, Mears, 287 S.C. 168, 169, 337 S.E.2d 206, 207 (1985)
(“Service of the notice of intent to appeal is a jurisdictional requirement, and this Couyrt has no
authority to extend or expand the time in which the notice of intent to appeal must be served.”).
State on May 19, 2016,

10. Since no proper notice of appeal was served within ten days of Appellant’s receipt of
written notice of entry of Judge McIntosh’s Order of dismissal of his motion before the court of

general sessions, this Court has no jurisdiction over Appellant’s case and properly dismissed his

appeal. See Hill v. South Carolina Dept. of Health and Environmental Control, 389 S.C. 1,21, 698
S.E.2d 612, 623 (2010) (“The service of a notice of appeal is a jurisdictional requirenient, and

the time for service may not be extended by this Court.”); Canal Ins, Co. v. Caldwell, 338 S.C. 1,5,

24 SE.2d 416, 418 (Ct. App. 1999) (in a civil case, pointing out that Rule 203(b), SCACR,
requires a party to serve his notice of appeal within thirty days after receiving written notice of the
entry of a final order or judgment, and failure to do so divests this court of jurisdiction “and results
in dismissal of the appeal”); see also Henning v. Kaye, 307 S.C. 436,437,415 S.E.2d 794, 794
(1992) (“[T]he South Carolina Appellate Court Rules are not mere technicalities but provide the

parties and this Court with an orderly mechanism through which to guide appeals in this State.”).



WHEREFORE, having made Return, the State opposes Appellant’s motion to reinstate and
submits it should be denied and dismissed by the Court.
Respectfully submitted,

ALAN WILSON
Attorney General

J. BENJAMIN APLIN
Senior Assistant Deputy Attorney General

BARRY J. BARNETTE

Solicitor, Seventh Judicial Circuit

/J. Benjamin Apﬁl
S.C. Bar No: 8729

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT
May 26, 2016



ALAN WiLsON
ATTORNEY GENERAL

May 26, 2016

The Honorable Jenny A. Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Statev. John Garvin, #355509

Dear Ms. Kitchings:

Enclosed for filing are the original and six copies of the Respondent’s Return to Motion to Set
Aside Dismissal and to Reinstate Action in the above-referenced case.

Sincerel A
2 Benjamin Aplin A
Senior Assistant Deputy Attorney General

Enclosures
cc: John Garvin, #355509
Victim Services

REMBERT C. DENNIS BUILDING  » POST OFFICE BOX 1549 « CoLUMBLA, SC29211-1549 o TELEPHONE 812.714 2098 roo oo ..

13



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton MclIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Caroling .....................ooveooonn Respondent,

JOBD Garvin oo Appellant.

NOTICE OF MOTION TO VACATE
AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

To: Respondent, John B, Aplin, Assistant Attorney General:

respondent, as required by Rule - 203(b)(2) of the South Carolina Appellate Court
Rules.

Dated: zﬁ/ay 13,2016 doé{( ZAW,:

ﬁ)hn Garvin, # 3656509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010




15/:

——pm—

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton MclIntosh, Circuit Court Judge

Appellate Case No. 20153-002614

The State of South Carolina ...............ovvveeerrorooo Respondent,
: v.
JORD GAIVID ..o Appellant.
MOTION TO VACATE
AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

John Garvin, the Appellant in the above-entitled action proceeding as pro-se,

moves the court pursuant to Rule — 260(a), S.C.A.C.R. to set aside its order of May
4, 2016, dismissing this action, for the reason that Appellant has failed to timely
serve the notice of appeal upon the respondent, as required by Rule-203(b)(2) of the
South Carolina Appellate Court Rules (S.CAA.CR).

This motion is based on the notice of motion served on May /3, 2016, on the

attached affidavit of John Garvin, sworn to on May )3, 2016, and on all the
pleadings, papers, and record in this action.

Dated: &L/V 13, 016 doi A/d’i/\\

Jéhn Garvin, # 355509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton Mclntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Carolina ..........c.ooooorseroocooo Respondent,
v.
JOR GAIVI ..o Appellant
AFFIDAVIT IN SUPPORT
OF MOTION TO VACATE
AND SET ASIDE DISMISSAL
AND TO REINSTATE ACTION

I, John Garvin, being first duly sworn, depose and say:
1. Tam the Appellant in the above-entitled action.

2. This affidavit is in support of Appellant’s motio

n for an order setting
aside the order of the dismissal entered on Ma

y 4, 2016, and reinstating the above.
entitled action. (See Exhibit - A & B)




8. On January 5, 2016, Appellant re-submitted his notice of appeal and
corrected proof of service on the respondent, which involves every party in the
appeal. (See Exhibit - F)

6. On May 11, 2016, Appellant signed and received his legal mail from Lee
Correctional Institution by via U.S. Mail from the Deputy Clerk of Court for The
South Carolina Court of Appeals, whereas an order of dismissal was issued for
failure to timely serve the notice of appeal upon the respondent.

7. Appellant had served a copy of his notice of appeal with corrected Proof of
Service on the respondents, on January 5, 2016, to the South Carolina State’s
Attorney General's Office, addressed to Alan M. Wilson. (See Exhibit-F)(Proof of
Service)

8. Appellant re-asserts that he has complied with the South Carolina
Appellate Court Rules and has served the notice of appeal upon the respondents.
Because appellant mailed off a corrected proof of service along with the notice of
appeal to every party involved in the appeal on January 5, 2016. (See Exhibit —
G)(S.C.D.C. Form 10-14 Inmate Debit Account, where a total of $4.77 was deducted
from his account for one (1) being, sent certified mail to the court of appeal clerk for
$3.67 and the other five (5) with additional postage for 0.22¢ was served upon every
party involved in the appeal for a total of $1.10).

9. The exhibits in this affidavit contradicts the clerks claim that respondent
has failed to follow South Carolina Appellate Court rules.

10. By reason of the above-specified facts, Appellants Motion to Vacate and
Set Aside Dismissal and to Reinstate action should be granted.

WHEREFORE, it is respectfully requested that the court grant the
appellant’s motion, so that his appeal to the South Carolina Court of Appeals can be
heard in the interest of justice to prevent a total miscarriage of justice. Executed on
this _/.’5_ day of May, 2016.

;ohn Garvin, # 366609,Pro-se

Lee Correction Institution
990 Wisacky Highway
Bishopville, S.C. 29010

17|



AFFIDAVIT

State of South Carolina )
) s.s.:
County of Lee )

I declare under penalty of perjury that the foregoing is true and correct.
Executed on this /3 day of ﬂ&:,( , 2016.

Qe A=

John Garvin, # 365509, Prose

State of South Carolina )
) 8.s.:
County of Lee )

On jV)OM/ / 3 » 2016, John Garvin personally appeared before me, a
Notary Public for thé State of South Carolina in the county of Lee, Being duly
sworn, John Garvin deposed and said that he is a defendant in the above action and
that the facts in this affidavit are true,

Sybscribed and Sworn to before me

2% day of_ﬁj%; 2016
i

Notary Public for Sbuth Carolina
My Commission expires §-43-302 |




The South Carolina Court of Appeals

The Stafe, Respondent,
V.
John Garvin, Appellant.
Appellate Case No. 2015-002614
The Honorable R. Lawton McIntosh

Spartanburg County
Trial Court Case No. 2012GS4205979

ORDER

Appellant has failed to timely serve the notice of appeal upon the respondent, as
required by Rule 203(b)(2) of the South Carolina Appellate Court Rules.
Accordingly, this matter is dismissed. The remittitur will be sent as provided by
Rule 221(b), SCACR.

FOR THE COURT

BY V. (s,
CLERK

Columbia, South Carolina

ce:

John D Garvin, 355509

Robert Michael Dudek, Esquire . 13 oo

Alan McCrory Wilson, Esquire ! {.:' F Y

John Benjamin Aplin, Esquire EV e N -
James Edward Hunter, Esquire ms\ 4 ‘ \L(’ ——




STATE OF SOUTH CAROLINA )

) IN THE COURT OF GENERAL SESSIONS
COUNTY OF SPARTANBURG )

State of South Carolina,

Plaintiff,

vs- ORDER

John Garvin, Indictment No. 2012-GS-42-5979

Defendant.

Defendant was convicted on May 23, 2013 and sentenced to twenty five (25)
years and Two Hundred Thousand ($200,000) Dollars. On August 25, 2015, Defendant

filed a motion for a new trial pursuant to rule 29(b) S.C.R.Crim.P. base
discovered evidence. '

‘Defendant’

d upon newly

evidence. Further, the grounds recited in the Motion are manifestly wi_thout maerit.
Accordingly, Defendant’s Motion is denied without formal hearing.

Defendant's Motion is denied without the necessi
without merit.

IT IS SO ORDERED This CITL Day of}dd(er, 2015

ty of a hearing as untimely and

R. Lawton Mcintodh, Judge
Tepth (10™) Judicial Cireuit -

Anderson, South Carolina.

AIINIVIE 3d0H W
- 29:2 Hd €1 AONSI0Z

8 Affidavit fails to recite facts sufficient to constitute newly discovered _ |

[
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The South Caroling Court of Appealg

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11829
CLERK UMBA, S0UTH 2214
1220 SENATE
V. CLAIRE ALLEN COLUMBIA, SOUTH m 29201
. (803) 734-1890

December 23, 2015

John D Garvin, 355509
Lee Correctional Inst,
990 Wisacky Highway
Bishopville SC 29010

Re:  The State v. John Garvin
Appellate Case No, 2015-002614

Dear Mr. Garvin:

Upon reviewing your notice of appeal, the following deficiency or deficiencies
have been noted under the South Carolina Appellate Court Rujes (SCACR), and
any deficiency must be corrected within ten (| 0) days of the date of this letter, or
this appeal may be dismissed:

® The accompanying proof of service is not in compliance with the SCACR.
Your proof of service should be substantially in the format shown by Form 7
in Appendix C to part IT of the SCACR. Specifically, your proof of service
should copy every party involved in the appeal.

Very truly yours,

CLERK

cc:  Robert Michae] Dudek, Esquire
Alan McCrory Wilson, Esquire




John Garvin
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010

ATTN: Ms. M. Hope Blackley, Clerk of Court
Spartanburg County Clerk of Court
180 Magnolia Street
Spartanburg, S.C. 29304-3483

RE:  State v. Garvin, (Notice of Appeal for Motion for New Trial)
Case No.: 2012-GS-42-5979; Appellant Case No. 2015-002614

Dear Ms. Blackley:

Enclosed for filing is a NOTICE OF APPEAL in the above case. Also
enclosed are the following: -

(1) A corrected PROOF OF SERVICE of the NOTICE OF APPEAL on the
respondent, in the format shown by Form 7 in Appendix C to part II of the
S.C.A.C.R., which involves every party in the appeal.

(2) A copy of the order/judgment which is to be challenged on appeal.

(3) A copy of your letter instructing me to correct the deficiencies of my
PROOF OF SERVICE within ten (10) days of the date of the letter.

DATE: January 5, 2016

Respectfully,

John Garvin, #356509, Pro-se,
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Other Counsel of Record:

Mr. James E. Hunter, Esquire
Spartanburg County Solicitor’s Office
180 Magnolia Street

Spartanburg, S.C. 29304-3483

AY

Enclosures

cc: Jenny A. Kitchings, Clerk of Appellate Court
Hon. R. Lawton Mclntosh, Circuit Court J udge
Alan M. Wilson, Esquire
Scott D. Robinson, Esquire
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawton Meclntosh, Circuit Court Judge

Appellats Case No. 2015-002614

The State of South Carolina............ ... Respondent,

taken from the order of the Honorable Judge R. Lawton Mclntosh, dated

»

November 9, 2015. which denied appellant’s motion for a New Trial. Appellant

received written notice of entry of this order on November 19, 2015,

DATED: January 5, 2016

ohn Garvin, # 366509, Pro-se

e Correctiona] Institution
990 Wisacky Highway
Bishopville, S.C. 29010

AJ?HOVTQ?dOH'H
0E :01 wy 92K 910

VL Mgy vy
2030 3048y
03wy

27,



THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawton Mclntosh, Circuit Court Judge

Appellate Case No. 2016-002614

I, John Garvin, Certify that I have served the Notice of Appeal on the
State of South Carolina by depositing a copy of it in the Uniteq States Mai],
postage prepaid on January 5, 2016, addressed to overy party involved in the
appeal. James E. Hunter, Spartainburg County Solicitiors Office, 180 Magnolia
Street, Spartanburg, S.C, 29304-3483; Scott D. Robinson, 9 Eag¢ Ave,,
Greenville, S.C. 29603; M. Hope Blackley, Spartanburg County Clerk of Court,
180 Magnolia Street, Spartanburg, S.C. 29304-3483; Jenny A. Kitchings, S.C.
Clerk of Court of Appeals, 1220 Senate Street, Columbia, S.C. 29201; Hon. R,
Lawton Mclntosh, 100 South Main Street, Anderson, S.C. 29622-8002; and Alan
Wilson, 1000 Assembly Street, Columbia S.C. 29211,

DATED: January 5, 2016. <
ohn Garvin, # 366609, Pro-se
Lee Correctiona] Institution
990 Wisacky Highway
A37HUV78 3d0H W Bishopville, S.(. 29010

0E:0hy 9; NVF 9102

<)) KLU I .
Vv gas
RTINS



R e wﬁ% AR T R RERER et 1
Fidecdlines) (l SOUTH:CAROLINA DEPARTMENT OF CORRECTIONS
+_ ,\_Ji WA '“e" v e - ahAEeE A ‘-H“ S .

B = . Division of Inmate Services

‘,'{i‘:k;, Gt Py :»;:.\‘:Z - 3“.:{%;;:{?3 ;:u v,

AGREEMENT TO DEBRIT E.H. COOPER ACCOUNT

.y

Inmate’s Name: SCDC #: Housing Unit:

Date:
I/ 5/“5

Gagyin , Joha 355501 F4B-1255

.S sxal Serwce :
CERTIFIED KAIL. RECEIPT

(Domestic Muil Only: No Insurance Coverage Provided)

53

7t
2

For delivery infermatian vis

To be completed by
SCDC staff:

g

i 5 I d g\ R s
OFF CTA Gt

1

g

3562 7461

1712l

£

wwamsg.&-?‘ =

Shop () o/

7010 2780 0003

‘ 0O NPT )
arosume (D0 SINRL /i
: ne 4

BEH

|
i

——— -..“- .-".-:xf' Flashnactians SUb-TOtal-

PS5 Forny dal

LEGAL MATERIAL

be debited for all matenials s/he elects to receive.

T T T p T g e
v 3 I el Pl e DG L
T e
Carmanls

ZaRnt
Ry

** Inmate is not required to have the funds in his/her account to pay for the materials; however, his/her account must

TP

Paper

re Alle
L. 2%30]

Do Ml Send Tnter - gency |,

Postage Eirst -Clase

oi
A L
o
1]

.’: N

\

| Oter popdfied Hgﬁl

'& '] v. CI
3

0. Seg

Clunbis'

%‘ L”Z 63 ¥

°.1’J

(X3
L

** Inmate may be required to have funds in his/her account. "See SCDC Procedure GA-01.03(OP), “Inmate Access to the

Courts,” to determine if inmate may receive copies with/without fupds.

2 A Y I R g
i3 %lp,&éh.. SR R
PRI 212 5
RGNSV NI Sy 5
ST R XY, 32

'~ 3 T RS e

MailioGewCantpan Signature (Request filied by)

White - Inmate
Canary - Mailroom/Canteen Employee

SCDC Form 10-14 (November 1998)

29



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton McIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

MEMORANDUM OF LAW
IN SUPPORT OF MOTION
TO VACATE AND SET
ASIDE DISMISSAL AND
TO REINSTATE ACTION

and Set Aside Dismissa] and to Reinstate Action bursuant to Appellant Practice
Rules, Rule - 260 (a), S.C.A.CR,, claiming that Appellant has faileqd to timely serve
the notice of appeal upon the respondent, as required by Rule - 203 (b)(2) of the
South Carolina Appellate Court Rules (S.CA.CR).

PROCED HISTORY
Appellant, John Garvin and his Co-Defendant, Jonathan Perez was arresteq
on July 17, 2012 and was charged with Trafficking in Heroin (S.C. Code Ann. § 44-
53-370(e)). On December 6, 2012, the Spartanburg County Grand Jury indicted
Garvin in Indictment No.: 2012-GS-42-5978 ang 2012-GS-42-5979. However, gt
trial, the state elected to proceed only with Indictment No.: 2012-GS-42-5979 and
cheosing to try the appellant at a later date on Indictment No.: 2012-GS-42-5978.



affirmed appellant’s conviction.

On June 15, 2015, Appellant inadvertently discovered evidence that ig
actually relevant and relates to his case. On August 25, 2015, appellant filed a
motion for new trial, based on after — discovered evidence with Supporting affidavit
in the Spartanburg CountyGeneral Sessions Court, which was filed September 2,
2015.

to the rules.

On January 5, 2016, appellant re-submitted his notice of appeal and g

corrected proof of service on the respondent, which involved every party in the

appeal. On May 4, 2016, the deputy clerk of Court issued an order of dismissal for
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1 RESENTED

WHETHER CAN AN APPEAL BE REINSTATED FROM AN
ORDER OF DISMISSAL ISSUED BY THE CLERK OF THE
SOUTH CAROLINA COURT OF APPEALS FOR THE
VIOLATION OF RULE - 203(b)(2) OF THE SOUTH CAROLINA
APPELLATE COURT RULE. .

STANDARD OF REVIEW

In the Appellate Court, “Whenever it appears that an appellant or a
petitioner has failed to comply with the requirements of [Appellate Court Rules],
the clerk shall issue an order of dismissal, which shall have the same force and
effect as an order of the appellate court. A case shall not be reinstated except by
leave of the court, upon good cause shown, after notice to all parties. See Rule -

260(a), S.C.A.C.R.; Wise v, South Caro@ Dept. of Correction, 372 S.C. 173, 174

(2007).
ARGUMENT

REASON FOR GRANTING MOTION TO VACATE AND SET
ASIDE DISMISSAL AND TO REINSTATE ACTION

Whenever it appears that an ﬁppeﬂant has failed to comply with the
requirement of the S.C.A.C.R., an order of dismissal shall be issued. (See Rule —
260(a), S.C.A.C.R.). The Clerk of Court shall remit the case to the lower court in
accordance with Rule — 221, S.C.A.C.R., unless a motion to reinstate the appeal hag
been actually received by the court with fifteen (15) days of filing of the order of

dismissal. See Wise v. South Caroling Dept. of Corrections, 372 S.C. 173, 174

(2007).

“The South Carolina_ Appellate Court Rules are not mere technicalities byt

provide [ ] parties and this court with an orderly mechanism through which to guide -

appeals in this state.” See Henning v. Kaye, 307 S.C. 436, 415 S.E.2d 794 (1992).

‘
——————



In Henning v. Kaye, the respondent moved to dismiss the appeal on grounds
that appellant failed to comply with Appellate Court rules. But South Carolina
Supreme Court held that failure to comply with appellate court rules with regard to
initial brief did not require dismissal, but rather, appellant was required to serve
and file initial brief complying with court rules,

Here, in Appellants case the Deputy Clerk dismissed his case for failure to
timely serve the notice of appeal upon the respondent, as required by Rule — 203
(b)(2), S.C.A.C.R., (See Exhibit — B). His action was commenced on November 20,
2015, by the filing of a notice to appeal a denial of a motion for a new trial order,
issued by the Honorable R. Lawton McIntosh on November 9, 2015, Whereas, the
written notice of entry of the order was received on November 10, 2015. (See Exhibit
-C&D).

On December 29, 2015, Appellant received a letter from the Deputy Clerk of
Court for The South Carolina Court of Appeals dated December 23, 2015, advising
appellant of deficiency or deficiencies with his proof of Service that are not in
compliance with South Carolina Appellant Court Rule in the format shown by Form
7 in Appendix C to the rules. (See Exhibit — E). On January 5, 2016, Appellant re-
submitted his notice of appeal and a corrected proof of service on the respondent,
which involves every party in the appeal. (See Exhibit — F).

On May 11, 2016, Appellant signed and received his legal mail from Iee
Correctional Institution by via U.S. Mail from the Deputy Clerk of Court for The
South Carolina Court of Appeals, whereas an order of dismissal was issued for
failure to timely serve the notice of appeal upon the respondent. Appellant has

served a copy of his notice of appeal with corrected proof of service on the

respondents as required by appellant court rules on January 5, 2016, to the South

Carolina State’s Attorney General's Office, address to Alan M. Wilson. (See Exhibit

— F)(Proof of service).
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Appellant re-asserts that he has complied with the South Carolina Appellate
Court Rules and has served the notice of appeal to every party involved in the
appeal on January 5, 2016. (See Exhibit -~ G)(S.C.D.C. Form 10-14 Inmate Debit
Account, whereas, a total of $4.77 was deducted from his account for one (1) being
sent certified mail to the court of appeals clerk for $3.67 and the other five (5) was
sent regular mail with additional postage for 0.22¢ a piece to every party involved
in the appeal for a total of $1.10). The exhibit in this affidavits contradicts the
clerks claim that respondent has failed to follow South Carolina Appellant Court
Rules.

This memorandum having shown that appellant has complied with South
Carolina Appellate Court Rules, as set forth in Henning, Supra., is applicable and
should be used as the basis for granting this motion. This court should adhere to
Henning, Supra., and Rule — 260(a), S.C.A.C.R., because failure to comply with
rules of appellate procedure does not require the dismissal of a valid and

meritorious cause of action.

ONCLUSION

For the reasons set out above, appellant respectfully requests that this
Honorable Court grants this Motion to Vacate and Set Aside Dismissal and

Reinstate Action.

Dated: ﬁa.y_lﬁ,_é&/_L

John Garvin, # 366509, Pro-se
Lee Correction Institution
990 Wisacky Highway
Bishopville, S.C. 29010
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of General Sessions

R. Lawton MeclIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

The State of South Carolina ................co.ceoveereresrsoooo Respondent,

John Garvin .........oooooiiiiiiiiieeeecee e Appellant.

PROOF OF SERVICE

I, John Garvin, Certify that I have served a Motion to Vacate and Set Aside
Dismissal and to Reinstate Action on the respondent, The State of South Carolina
by depositing a copy of it in the United States Mail, postage prepaid on May /3 |
2016, addressed to every party involved in the appeal. John B. Aplin and Alan
Wilson, 1000 Assembly Street, Columbia, South Carolina 29211; V. Claire Allen,
1220 Senate Street, Columbia S.C. 29201; Robert Dudek, 1330 Lady Street,
Columbia, S.C. 21211; and James E. Hunter, 180 Magnolia Street, Spartanburg,
S.C. 29304-3483

Dated: Z’[a}/ /3, W16 /:ré.u-’c\\/

ohn Garvin, # 356509, Pro-se
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010

35



36'\

John Garvin
Lee Correction Institution
990 Wisacky Highway
Bishopville, S.C. 29010

ATTN: Ms. V. Claire Allen, Deputy Clerk
% Jenny A. Kitchings, Clerk
South Carolina Court of Appeals
1220 Senate Street
Columbia, S.C. 29201

RE: State v, Garvin, (Motion to Set Aside Dismissal and to Reinstate
Action)

Case No.:\2012—GS-42-5979; Appellate Case No.: 2015-002614

Dear Ms. Allen, MOTION
Enclosed for filing is a NOFIER TO SET ASIDE DISMISSAL AND TO
REINSTATE ACTION in the above case, Also enclosed are the following:

(1) A Notice of Motion to Vacate and Set Aside Dismissal and to Reinstate
Action to respondents.

(2) An affidavit in support of Motion

(3) A Memorandum of Law in Support of Motion. -

(4 A PROOF OF SERVICE of the MOTION on the respondent, in the
format shown by Form 7 in Appendix C to part II of the S.C.A.CR,
which involves every party in the appeal.

(5) A copy of the order dismissing the appeal.

Date: May /% , 2016 Respectfully,

Ol s

%hh Garvin, # 365509, Pro-se

Enclosures

cc:  Alan M. Wilson, Esquire
John B. Aplin, Esquire
Robert M. Dudek, Esquire
James E. Hunter, Esquire
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The South Carolina Court of Appeals

The State, Respoﬁdent,
V.
John Garvin, Appellant.
Appellate Case No. 2015-002614
The Honorable R. Lawton McIntosh

Spartanburg County
Trial Court Case No. 2012GS4205979

ORDER

Appellant has failed to timely serve the notice of appeal upon the respondent, as
required by Rule 203(b)(2) of the South Carolina Appellate Court Rules.
Accordingly, this matter is dismissed. The remittitur will be sent as provided by
Rule 221(b), SCACR.

FOR THE COURT
BY V ' L

CLERK 3’_

Columbia, South Carolina

cc:

John D Garvin, 355509

Robert Michael Dudek, Esquire . 1y =

Alan McCrory Wilson, Esquire ! F I iaiz
John Benjamin Aplin, Esquire )

James Edward Hunter, Esquire “ S 5 L\ \ \u)




THE STATE OF éOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawton Meclntosh, Circuit Court J udge

Appellate Case No. 2015-002614

The State of South Carolina............... . ++.. Respondent,

John Garvin appeals the denial of his Motion for New Trial. This appeal is
taken from the order of the Honorable Judge R. Lawton Mclntosh, dated

DATED: January 5, 2016 d“\—

ohn Garvin, # 355509, Pro-se
e Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM SPARTAINBURG COUNTY
Court of General Sessions

R. Lawton McIntosh, Circuit Court Judge

Appellate Case No. 2015-002614

Street, Spartanburg, S.C. 29304-3483; Scott D. Robinson, 9 Eagt Ave.,
Greenville, S.C. 29603; M. Hope Blackley, Spartanburg County Clerk of Court,
180 Magnolia Street, Spartanburg, S.C. 29304-3483; Jenny A. Kitchings, S.C.
Clerk of Court of Appeals, 1220 Senate Street, Columbia; S.C. 29201; Hon. R.
Lawton McIntosh, 100 South Main Street, Anderson, S.C, 29622-8002; and Alan
Wilson, 1000 Assembly Street, Columbia S.C. 29211.

<

ohn Garvin, # 365509, Pro-se
Lee Correctional Institution
-990 Wisacky Highway

/(37)43\/78 TETR Bishopvﬂle, S:C. 29010

DATED: January 5, 2016
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John Garvin
Lee Correctional Institution
990 Wisacky Highway
Bishopville, S.C. 29010

ATTN: Ms. M. Hope Blackley, Clerk of Court
' Spartanburg County Clerk of Court
180 Magnolia Street
Spartanburg, S.C. 29304-3483

RE: State v. Garvin, (Notice of Appeal for Motion for New Trial)
Case No.: 2012:GS-42-5979; Appellant Case No. 2015-002614

Dear Ms. Blackley:

Enclosed for filing is a NOTICE OF APPEAL in the above case. Also
enclosed are the following: -

(1) A corrected PROOF OF SERVICE of the NOTICE OF APPEAL on the
respondent, in the format shown by Form 7 in Appendix C to part II of the
S.C.A.C.R., which involves every party in the appeal.

(2) A copy of the order/judgment which is to be challenged on appeal.

(3) A copy of your letter instructing me to correct -the deficiencies of my
PROOF OF SERVICE within ten (10) days of the date of the letter.

DATE: January 5, 2016

Respectfully, . Z i

40

John Garvin, #355509, Pro-se.
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Other Counsel of Record:

Mr. James E. Hunter, Esquire
Spartanburg County Solicitor’s Office
180 Magnolia Street

Spartanburg, S.C. 29304-3483

\

Enclosures

cc: Jenny A. Kitchings, Clerk of Appellate Court
Hon. R. Lawton McIntosh, Circuit Court J udge
Alan M. Wilson, Esquire
Scott D. Robinson, Esquire
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The South Carolina Court of Appealg

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11628
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK

TELEPHONE: (803) 734-1880
FAX: (803) 734-1839
Www.sccourts.org

December 23, 2015

John D Garvin, 355509
Lee Correctional Inst.
990 Wisacky Highway
Bishopville SC 29010

Re: The State v. John Garvin
Appellate Case No. 2015-002614

Dear Mr. Garvin:

Upon reviewing your notice of appeal, the following deficiency or deficiencies
have been noted under the South Carolina Appellate Court Rules (SCACR), and
any deficiency must be corrected within ten (10) days of the date of this letter, or
this appeal may be dismissed:

* The accompanying proof of service is not in compliance with the SCACR.
Your proof of service should be substantially in the format shown by Form 7
in Appendix C to part II of the SCACR. Specifically, your proof of service
should copy every party involved in the appeal.

Very truly yours,
CLERK

cc:  Robert Michael Dudek, Esquire
Alan McCrory Wilson, Esquire



John Benjamin Aplin, Esquire
James Edward Hunter, Esquire
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The South Cavolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 28201
DEPUTY CLERK

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

December 23, 2015

John D Garvin, 355509
Lee Correctional Inst.
990 Wisacky Highway
Bishopville SC 29010

Re: The State v. John Garvin
Appellate Case No. 2015-002614

Dear Mr. Garvin:

This Court has received your notice of appeal, and the case has been assigned the
appellate case number that appears above. Please use this number on all future
correspondence relating to this matter.

R thlsmatter are advised that all filings must comply with the

s'0f' Ruleé 267-of the South Carolina Appellate Court Rules (SCACR).
 are:available online at Www.secourts.org/courtreg. Additionally, any

bmiitted by counsel admitted in South Carolina must include counsel's bar

The attention of the parties is directed to the order relating to the inclusion of
personal data identifiers and other sensitive information in documents filed with

the Supreme Court of South Carolina and the South Carolina Court of Appeals.

The order can be found at’
Www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2014-04-15 -02. Please
note that the responsibility for insuring that information is redacted or sealed as
required by this order rests with counsel and the parties. This office will not review
filings for redaction or to determine if materials should be sealed.




This is to advise that the title in the above matter should read as follows:
The State, Respondent,

v.

John Garvin, Appellant.

All future records in this matter should be changed to reflect this title. If you have
any questions, please do not hesitate to contact this office.

Very truly yours,

M%@M/M

CLERK

cc:  Robert Michael Dudek, Esquire
Alan McCrory Wilson, Esquire
John Benjamin Aplin, Esquire
James Edward Hunter, Esquire
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“.-Spartahburg, sc 04-3

%partanhurg @ﬂun t?

- Phone g&s) 596:259! g

M. Hope Blackley e
Clerk of Court ' S
Gail Moffitt -
- Aggistant Clerk of Court
Défe: /5z~0‘2~)§ :
: . — 7
Name:
We have received your letter on . The applicable mpdme is checkedAbelow'.

_ Isuggest you-contad the Probation Office @180 Library Street, Spartanburg, SC 29306.
I suggest you contact the Solicitor’s Office @ 180 Magnolia Street, Spartanburg, SC 29306.
I suggest you contact the Public Defender’s Office @ 366 N. ‘Church St Spartanburg, SC 29306. ' N
I suggest you contact the Spartanburg County Jail @ 950 California Ave, Spartanburg, SC 29303.
A copy of your letter has been forwarded to the Public Defender’s Office.
A copy of your letter has been forwarded to the Solicitor’s Office.
I suggést you contact your attorney. 4
Please provide us with the original document.
The reference case is not a General Sessions case.
Grand Jury proceedings are held in private.
Please provide us with a warrant or indictment number.
Due to the large volume of requests, this office no longer conducts criminal records research.
Case History print-out enclosed. -
- A court date has not been scheduled for your case(s).
A Plea/Trial date has been scheduled for . (This date is subject to change)

All copies are $1. 00 per page that must be paid i in advance. Please submit a cashier’s check or
money order in the amount of $

General Sessions Clerk
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ATIW: M. M. Hope Blackley, Clerk of Court

Sporfanbure County’ Clerk of Courts
180 Ma.g”og& Sfr?,m‘ i

SPG"}% W:S, S.C. &%01'/-3%‘3

RE: S+Q V. i I J.‘ , e
mfﬁm%?%&%g( ndictmet No.: 2012 -€S- 43 5479)

Dear M. B/ack/ﬂy;

Enclosed Dlease Fud o MOTICE oF APPEAL wnd CERTT.
oF SERVIC DZA Aciu%ejo» Hhis date as/;neen f pn’sff ;ﬁgﬁ

be filed w

Pespec%//
Odd "’

DATED ; Aovember d0, 3015
[Tohn Carvin ,"355502 P -Se.

Enc losures

ce: M, :Te.uny A /(»'lcl.’n ) Clerk o{’ Cour)l of /%oealf
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STATE OF SOUTH CAROLINA )

)
COUNTY OF SPARTANBURG )

215Kgy 39 |
State of South Carolina, ) z
) M; HOPE Bl A; ;
Plaintiff, ) -
)
-vs- ) ORDER
) .
John Garvin, ) Indictment No. 201 2-GS-42-5979
)
Defendant. )
)

Defendant was convicted on May 23,: 2013 and sentenced to twenty five (25)
years and Two Hund_red Thousand ($200,000) Dollars. On August 25, 2015, Defendant
filed a motion for a new trial pursuant to rule 29(b

29(b) S.C.R.Crim.P. based upon newly
discovered evidence. '

‘Defendant's Affidavit fails to recite facts sufficient to constitute newly discovered . ‘

evidence. Further, the grounds recited in the Motion are manifestly without merit. _
Accordingly, Defendant's Motion is denied without formal hearing.

Defendant's Motion is denied without the necessity of a hearing as untimely and
without merit. TA W /Z
IT IS SO ORDERED This C] Day o%, 2015

R. awtbn'Mclntogh, Judge
Tepth (10") Judicial Cireuit -

_Anderson, South Carolina,

2%:2 Hd €1 AONSIOZ

ATTNIVIE 3d0H W
R0 0
03714



State of South Caroling
The Circuit Court of the Tenth Judicial Circuit

' R. Lawton Mcintosh

51

Post Office Box 8002
Judge

100 South Main Street
Anderson, SC 29622-8002
Phone: (864) 260-4059
November 9, 2015

. Fax: (864) 2246320 -

lmcintoshj@scoourts.org_

The Honorable M. Hope Blackley
Post Office Box 3483

Spartanburg, South Carolina 29304-3483

Dear Madame Clerk:

Please find enclosed an original Order which has been signed by Judge Mcintosh
in the following case: S

State of SC v. John Garvin
CA No. 2012-GS-42-5979

Please file this in your office and

provide certified co
attorneys of record pursuant to your cy

pies as appropriate to the
stomary procedure.

Thank you for your assistance in this matter.

= =
z Zz o
Sincerely, = 2 - 2
Q e dile 55
PUSE AEGETE 2
\ > 3
Susan Stanfield, Admin Assistant t&X 8
R. Lawton McIntosh, Judge T o

Tenth (10") Judicial Circuit ~

sfs

Enclosure
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STATE OF SOUTH CAROLINA ) INTHE GENERAL SEssIONS BORRAY L5 ¢
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCURG1$ poy 1o "
) MZ
State of South Caroling, ) MEMORANDUM OF LAw .
Plaintiff ) INSUPPORTOFMomioN ' HOPE BLAGH, .
) FORNEW TRIAL, BASED ON
v ) ~ DISCOVERED EVIDENCE
)
John Garvin, ) Indictment No.: 2012-GS.42-5975
)

and was charged with Trafficking in Hervin (8.C. Code Amn, $ 44-53-370(e)). On December 6, 2012,
 the Spartanburg County Grang Jury indicted Garvin in Indictmens No.: 2012-GS-42-5978 ang 2012-
GS42-5979. However, at trial, the state elected to proceed only with Indictment No - 2012-GS-42-
5979 and choosing to ¥y the defendant at 3 jater date on Indictment No.: 2012-GS-42-5973
Defendant was convicted as charged on Indictment No.: 2012-GS-42-5979 after a jury tria that wag

i

Sy
<o

;



STATEMENT OF FACTS SPARTA Relan oo 7y
Defendant Garvin and his co-defendant, Jonathan R. Pere, was m%&‘?ﬂ“ QOlg,Hfu;‘ Go
trafficking in heroin, from an on going investigation, titled Operation Flr&Manq'bk-’PveEs %&5&&& v

continued until July 17, 2012, For alleged drug trafficking of heroin With an A. T. F. confidentia
Informant No. 380 on July 7, and July 17, 2012,



B l
o CLERICUF 0oL
2013,fortbevxolanonofhxsconsumuonalnghndlumghxssmtemmmlmmji;?“g ': ' in
Y. Wright et, al, Case No.: 2:13—«-00442-DCN) 28I5NOY 1 0 PH 2: 56

On or about the 5* of April, 2013, defendant Garvin informed lefmﬁnmaﬁtﬁd

cv-00442-DCN, Respondent’s Return and memorandum of Law pg. 4) (Dke. No, 27). Defendant
Garvin than filed 3 motion to relieve Counsel Robinson as counse} on May 12, 2013. On May 14,

A notice of appeal was timely filed, On June 8 2013 the court of appeals grantey defendant
permission to appeal. And on Octobér 10, 2013 Indictment No.: 2012-GS42-5978 waq dismiss, Then
on November 26, 2014 the Court of Appeals affirmed defendant's conviction,
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State v, Taylor, 348 8.C. 152, 158, 558 8.E.2d 917, 919 (. App. 2001) \RTAN
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credibility assessment » See
State v. Mercer, 381 S.C. 149, 166, 672 3 £ 24 sgﬁeggmﬁ;m.
RIANZUIG 20r

motion for a new trial . ) - ',
basedmaﬂu-ducovaedmmmbemm | LS
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with Agent Asbill, but stated he refused to provide a written statement. (Exhibit N[?AC%)’?‘ " Pait!
SPARTARBURG rivn;
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CLERR OF Cousn

SPARTANGURG Cous -

Honorable C.
BISNOV 10 PAY 5
M. HOPE BLACKLCY

Bishopville, SC 29010
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CCTEOF SOUTHCAROLINA N THE GENERAL SESSIONS couf ERISUE Cuts
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUR SEARTAN e & e
Stte of South Caroling ) BISNOV 10 PH 2: 55
Plaintiff, ; CERTIFICATE OF SERvICE M. HOPE BLACKLE ¢
v. ) ' .
John ; R
ohn Garvin,
Defendant, 3 Indictment No.: 2012-Gs 425979
LJohnGarvin,proceedms' aspm-se,doherebyswwordeclaretbatonth:s T day of
Letober 2015, that [ have serveq enclosed MEM, UM (fz%,\w IN
SUPPORT OF MOTION Fo TRIAL, BASED ON AFTER-DISCO EVIDENCE to be
ed cn thi asngenmmmnomcialmmvdopewmmgtheabove the prison
intemalmailsysmemvamtedStamsmil lyaddrmdmtbepanymtheabovepmceedmg
with first-clagg postage prepaid to the following nameg and addresses ligted bel
To: Mrs, Tonya Camp, Chief Admin, Asst To: Mr. James . Hunter, Aggt. Solicitor
coMs. M. Hope Blackley, Clerk of Court Spartanburg County Solicitor's Office
Sparm:burg County Clerk of Court 180 Magnolia Street
130 Magnolia Street Spartanburg, §.C 29304-3483

To: Hon. R. Lawton Meclntosh, Circyj Court Judge
Judge of The Tenth Circuit, Seat |
P.0. Box # 8002
Anderson, S.C. 29622

A
RESPECTFULLY SUBMITTED on this 297 day of October, 2015

e~

John Garvin # 355509, Pro-ge.
Correctional Institution

990 Wisacky Hwy.
Bishopville, S.C 29010



John Garvin #355509

Lee Correctional Institution
990 Wisacky Highway
Bishopville, South Caroling 29010

ATTN: Mrs, Tonya Camp, Chief Admin. Asst.
/o Ms. M. Hope Blackley, Clerk of Court
Spartanburg County Clerk of Court
130 Magnolia Street
Spartanburg, South Carolina 29304-3483

RE:  State v. Garvin, (Indictment No.- 2012-GS-42-5979)
Motion for New Trial

Enclosures

cc: Mr. James E, Hunter, Asst. Solicitor
Hon. R. Lawton Mclntosh, Circuit Court Judge
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. FILED
IN THE 0 391 COURT
“ﬁwggm
. knls-SEP'z AMI: 26
M. HOPE BLACKLEY

N st

)

) APPIDAVIT 1IN SUPPORT op
e, )’ MOTION FOR NEW TRIAL
; BASED ON
)
)
)
)

JOHN GARVIN AFPTBR-DI SCOVERED RV IDBNCE

DEFENDANT.

Carolina Code. He was indicted on December 6, 20]2, trial commenced on May 21,
2013, before the Honorable R. Lawton McIntosh, Circuit Judge with a jury, ang
the defendant vas found quilty as charged on May 23, 2013,

3. The essence of the State's Case against the defendant was that video
evidence, eye witneas testimony, and an inculpatory statement established

State's witnesses, Officer Lt. Ken Hancock, Spartanburg County Sheriff's
Office (SCSO); Fredrick Jerman, A.T.P. Confidentia] Informant mo. 3g0; Officer
B.J. Tillingheas, SCSO: Officer Roger Luther, scso; a.r.p. Special Agent,
David H. Pait;: officer Ashley Asbill, state ray Enforcement Divigien .
(8.L.E.D.). The State reljed heavily on an inculpatoty stat‘ement and the
testimony of Fredrick Jerman, who Vs one of the State's witnesges who
identified the defendant and testified to the defendant's Presence at the

v Eonlelil ® .

Scene of the crime.



4. The defendant has at a1l times maintained hyg CYPRASGFG0BR Teria),

' URG COUNTY
the essence of the defense evidence was the testimony%) -gﬁﬂifmnt. John

' -2 AHI: 26
Garvin and co-defendant, Johnathan Peresz. The defense wmcjzthe following

ALEY
witnesses: John Garvin ang Johnathan Perez. ‘M. HOPE BLACHKL .

3+ Since the completion of the tria) and the éntryot' judgment on May
23, 2013, and the appellant court's affirming of the conviction on November
26, 2014, 1 inadvertently discovered evidence that ° relate: to my case. The
after-discovered evidence refers to evidence of factg existing at time of
trial of which I was excusably ignorant to. Because of my being force to rely

on insfdioua counsel.

6. On July 17, 2012, S.L.E.D. Agent, Ashley Asbi]l} claims ¢o have
conducted an interview with Johnathan perez at the Spartanburg Sheriff'y
Office following his arrest. He stated in.hia Report of Interviey that, after
Pgrez wWas read his Miranda warnings, Perez Stated that he wvanted to Ccooperate
with Agent Asbil], bgt Stated he refused to provide a written Statement.

(Exhibit No.2). Agent Pait also made the same assertion in his July 17, 2013, -

Report of Investigation. (Exhibit No.3).

At defendant's trial, Johnathan Perez testified that he dign'e give a
Statement at all to police. (Tr. p-239-240, Ln.21-25, 1-g). I, the defendant,
testitied_ that - the statement I gave related to events that transpireq in

Pennsylvania and New Jersey. (Tr. p-203 § 213, Ln.18-19 & 15-21). _

testimony given at trial by the state witnesses, Agent asbi]] and Agent pajt.

7. On July 7, 2012, Deputy Officer Hancock's had stateq in his Report

(Ehibit No. 4

for Incident that, “The CRf did not know the driver, Other than he was a
relative of Brills."ABut “at t e defendant's trial, Fredrick Jerman testified

(2]
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CLERK o t%@g ﬁg\:colurs';' i
- o gL B LEY )

AGENT: | Asbill - CASE NUMBER: | 76 iAot joRed g
StateofSC |

[': 'COUNTY' | Spartanburg SUBJECT: | Jonathan PEREZ —————

TTTT———

PEREZ states now that Lilly will call a subject known a3 “Moo Moo” to pick up 200-500 grams of hergin from
Newark, NJ and “Moo Moo delivers it to 5 subject known as “Kev” who lives at 440 N. 4® Street Allendale,
PA. There, it is cut up and bagged. PEREZ states he know a subject “Tory” who lives in Raleigh, NC that gets




11/02/2012 Page 2 of 51

B\ Spartanburg County Sheriff's Office

Deputy Report for Incident 12070363

Nature: Narc Complaint Address: 140 CANDLENUT LN
Location: 19 BOILING SPRINGS SC 29316

“

Offense Codes: NTD

Recelved By: Mullinax A How Recelved: T Agency: SCSO
Responding Officers:
Responsible Officer: Hutchins M Disposition: ACT 07/07/12

When Reported: 20:32:00 07/07/12 Occurred Between: 19:00:00 07/07/12 and 20:32:00 07/07/12

Assigned To: Detail: Date Assigned: **/se/%¢
Status: Status Date: *®/*¢/** Due Date: **/*¢/v0

Complainant: NARCOTICS .
Last: NARCOTICS First: - Mid:

DOB: *4/vs/se Dr Lie: Address: 8045 HOWARD ST
Race: Sex: Phone: (864)503-4500 City: SPARTANBURG, SC 29303
Offense Codes
Reported: Observed: NTD Drugs, Trafficking

Additional Offense: NTD Drugs, Trafficking

Circumstances
LT18 LOC-Parking Lot or Garage

Respanding OfMicers: . Unit :
Responsible Officer: Hutchins M Agency: SCSO
Recelved By: Mullinax A Last Radio Log: **:*%:%% ve/ve/ee
How Received: T Took over phone Clearance:
When Reported: 20:32:00 07/07/12 Disposition: ACT Date: 07/07/12
Judicial Status: Occurred between: 19:00:00 07/07/12
Mise Entry: and: 20:32:00 07/07/12
Modus Operandj: Description ; Method :
Zones Zone/Tract 19
Involvements
Date Type Description

0730/12

d X}I;A ;)L g 4
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11/02/2012 Page 3 of 51
Deputy Report for Incident 12070363 Page 2 of 10
071012 Name PEREZ, JONATHAN Suspect
07/10/12 Name GARVIN, JOHN DWAYNE Suspect
0710/12 Name NARCOTICS, Complainant
07110712 Vehicle GLD 2000 NISS PTH GA Involved
07/10/12 Property HEROIN 0 Bvidence
07/09/12 Evidence best bag 156338 Evidence Incident
07/09/12 Evidence best bag 3156340 Evidence Incident
07/09/12 Evidence brown box,lic plate HMJS1 30 Evidence Incident
0713012

a&\ - %XA‘\Ax

g,

-




11/02/2012 Page 4 of 51.

Deputy Repo:t for Incident 12070363 Page 3of 10

Narrative

M il T T (lwmainl3144209072012) ---wv-ce-. ve

On 7/7/12 Agent Agbil} (SLED), Agent Pait (ATP), SGT. Pharis, and I met with a confidentia)
reliable informant working for the Spartanburg County Sheriff's Office in reference the CRI
making a purchase of heroin from a subject known as "Brillg". “Brills* agreed to meet the
CRI at a location to gell the CRI a quantity of heroin. The CRI was searched along with
CRI's vehicle and no illegal contraband was located. The CRI was equipped with an audio and
video recording device. The CRI went the the incident location to meet with "Brillas".
“Brills” arrived at the location in a tan Niggan Pathfinder GA tagh BTZ-1834. "Brille” was
the paseanger in the vehicle. @ CRI did not know the driver other than he was a relative

of "Brills*. The CRI digcugged the ergin trade with bo subjects. *Br a
“DTIRX-DATK pack 1a the back seat and gave the 2 yellow wax envelope containing a tan
. The

powder substance ag a sample of the larger quantity of heroin the CRI would be buying.
CRI told *"Brills® and the passenger that he/sha would go pick up the money for the larger
quantity and would be back. Sgt. pPharis and Agent Asbill was conducting surveillance on the
incident location. The CRI then left the location and met with Agent pait and 1. I
recovered a ysllow wax envelope that contained a tan powder substance. The tan powder
substance weighed approx. 9.1 grams and field tested positive for heroin. The tan powder
substance was placed into beag_ggga_§1§5330 for analysis. The CRI and CRI's vehicle was
again searched with no {llegal contraband being located. The CRI was provided with $2600 of
recorded Spartanburg County Sheriff's office funds. The CRI was again equipped with an audio
and video recording device. The CRI went back to the incident location. The passenger in
the Pathfinder that the CRI knows as "Brills® got into the CRI's vehicle. r*Brills” rold the
CRI that he only had Seven bricks of heroiln. *"Brilla® had told the CRI a brick of heroin
contained (s) bnndlee-3?-3;IT3;_WE§'EHV!T33EE of powder and that each bundle contained (10)
yellow wax envelcpes of powder. The CRI gave "Brilla” $260 Per brick for a total of $1g20 of
recorded Sheriff's Office funds. "Brills* then gave the CRI a brown box that contained
small aquare brick shapes wrapped in paper and loose bundles of yellow wax envelopes. The
CRI then left the location and mat back with Agent Pait and I. I recovered the Brown box
containing the square shaped bricks wrapped in paper and the loose bundlas of yellow wax
envelopes. Also in the bottom of the box were grains of rice and (18) small black rubbar
bands. Once the square brick shaped items were opened there were a total of {34) bundlas of
yellow wax envelopes that contained tan powder substance. Tha tan powder substance field
tested positive for heroin and weighed approx. 0.1 grams per yellow wax envelope for a total
of approx. 34 grams. The (34) bundles of yellow was envelopes were placed into evidence in
best bag# S156340 for analysis. Surveillance units followed the Nigsan Pathtinder after it
left the deal location. The Pathfinder was observed getting onto Intaerstats 8% northbourd.
Deputy J. Horton conducted a traffic stop on the vehicle. Upon stopping the vehicle the
driver was identified as John D. Garvin. The passenger *Brills® did not have an
identification but tdéld Deputy Horton that his name was Jonathan Peres DOB 9-5-92. Upon
searching the vehicle dapdty Horton located a sum of U.S. Currency in the console and
confirmed the money through gserial numbers to be tha recorded funds used in the U/C buy.
Deputy Horton locatsd a black back pack in the back seat that contained grains of rice in the
pocket. ton also located two other license plates in the vshicl e being
suspend %ﬁ'{kﬁte registared W\W
w eit JORA QAFViAt8r an 11legal tag bordWF and release the subject.
Purther investlgation ia neéded. o
VNI Ilssued « NO

07:30/12
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11/02/2012 Page 8 of 8tey - -

ALY TR e

Deputy Report for Incident 12070363 . Page 50f.10

Supplement

Nigsan Pathfinder (GA BTZ-1834) for a tag violation. Contact was made with
driver, John Garvin and advigsed for the reason of the 8COp. Mr. Garvin providsd
- hias drivers license and insurancas. While checking with dispatch Mr. Garvin was
asked to step out of the vehicle. Once he was at the rear of the vshicle Mr.
Garvin was shown the reason for the stop and then questioned about where they
were coming from and whars they wers going. Mr. Garvin stated that they were
coming from Georgia and going to visit some family in North Carolina, howsver
they had no luggage in the vehicle. Mr. Garvin wasg extremely nervous and
fidgety with his hands. Mr. Garvi was asked for consent to search his vehicle
wheres he refused. At that tims the front passenger, Jonathan Perex was agked to
step out of the vehicle where ha was then terry frigked. Corporal Henderson,
K-2, along with PSD Bruno regponded to run a gniff of the vehicle. Upon ggarch
of the vehicla no illegal items wers regoverad. Located in the rear of the
vehicle were two tags ons GA and one PA. Both tags were ran through dispatch
and both came back to Mr. Garvin. Both tags weres geized due to being expired or

suspended.

Mr. Garvin wag igsued a warring ticket for the license plate frame and released.

TsguingOfficerSignatureDate 07/07/2012
-------------------------------- (1wmain22185007072012) -« -eccumun_.

07730/42



110272012 Pags.hot 51 .

Deputy Report for Incident 12070363

-Page 8 of 10

Supplement
J S ket (lwmain13144209072012) -===-===""" .
IssuingOf ficerSignaturebate = 07/07/3012

-------------------------------- (1wmain13144209072012) ---=-==-======

073012



11/02/2012 Page 8 ot 51.

Deputy Report for Incident 12070363

Page 7 of 10

Supplement
SUPPLEMENTAL REPORT:

On 7/17/12 Judge Wall igsued the following warrants in this case:

Johnathan Peres: N-158324 Trafficking Heroin
John Garvin: N-158303 Trafficking heroin

07113012
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a1 ED
STATE OF SOUTH CAROLINA ; N W@m
8 m
COUNTY OF SPARTANBLRG ) SPAR L 2]
pisep -2 M
; ' X
. anpg BLACKLE
STATE OF SOUTH CAROLINA, ) M:HOPE B
) CBRTIP ICATRER
PLAINTIFP, )
) orp
Va. )
) SBERVICRE
)
JOHN GARVIN, )
) Indictment N ; 128925979
DEFENDAN?T. ;

I, John Garvin, proceeding as pro-ge, do hereby swear or declare that
on this 35S Gay of August, 2015, tha€ 1 have served the enclosed MOTICN Peg
NEN TRIAL with Supporting affidavit to be filed on thig date as gjiven to
prison official an envelope containing the above documents in the prison
internal mai} System via United States mai) properly addressed to the party ip
the above pProceeding with first-class Postage prepaid to the following Names
and addresses listed below:

Mrs. Tonya Camp, Chief Admin. Asst. Mr. James E. Bunter, "Asst. Solicitor
C/o Ms. M. Hope Blackley, Clerk of Court Spartanburg County Solicitorg Office
Spartanburg County Clerk of Court 180:;Magnolia Street

180 Magnolia Street Spartanburg, s.c. 29304~3483

Spartanburg, $.C. 29304-34a3

RESPECTFULLY SUBMITTED this 35 day of August, 2015.

se
Lee Correcticnal Institution
990 wWisa .



Spartanburg County

Spartanburg County Court House T Phone (864) 596259
180 Magnolia Street 3 Fax (864) 596-225¢
P. O Box 3483 I A (864) 596-2259

Spartanburg, SC 29304-3483

M. Hope Blackley
Clerk of Tourt

Gail MofTitt
Assigtant Clerk of Court

September 2, 2015

Mr. John Garvin #355509

Lee Correctional Institution (F5A-161)
990 Wisacky Hwy

Bishopville, SC 29010

RE: Motion (2012GS4205 979)

Dear Mr. Garvin,
motion is scheduled, you will be notified by mail of your court date.

Sipcerely, |
&ﬂL
Tanya p
isor

Court Shdervi



- M.Hopg BLACKLEY
Mrs. Tonya Camp, Chieg Adnin. Asst.
C/o Ms. M. Hope Blackley, Clerk of Court
Spartanbu:g

County Clerk of Court
180 Magnolia Street

John Garvip
No. : 2012-(3-42-5979

cc: Pile

. Janes 3. Bunter, Agst. Selicitor



