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Appellant, by and through hes counsel, respectfully submits this Return to Respondent’s
Motion to Strike Matters from Appellant’s Designation of Matter. In support of which, Appellant

presents the following:

FACTUAL AND PROCEDURAL HISTORY

Appellant ﬁled this action for violations of her constitutional rights under the due process
clause of the Fourteenth Amendment for violation of his constitutional rights under the
reasonableness clause of the Fourth Amendment for the tortio.us acts perpetrated by the
Defendants.

On April 8,2016, Appellant filed a Complaint against Respondents Officer Russel Porter,
the City of Spartanburg, the Spartanburg Police Department and WALMART Stores Inc.
alleging defamation, false arrest, false imprisonment, assault and battery and 'viollation of 42
U.S.C. §1983. |

On May 13, 2016, Respondent WALMART moved to dismiss alleging that the
Complaint.is barred by statute oflimitations and lack of cause of action. Appellant filed her
Opposition on August 24, 2016. The trial court granted Respdndent’s Partial Motion to Dismiss
on November 15, 2016. The court dismissed the causes of action for defamation, false |
imprisonment, and violation of § 1983, leaving the causes of action for assault and battery still
pending in the lower court.

On November 21, 2016, Appellant moved to reconsider the Order, dated Névember 15,
2016, which the court denied in its Or,der,. dated March 22, 2017.
| On December 8, 2016, Responcients Porter, City of Spartanburg and Spartanburg Police
Department moved for summary judgment, which Appellant opposed. The lower court granted

the said motion in its Order, dated March 23, 2017.



Appellant timely filed an appeal on iudge Kelly’s Orders, dated March 22, 2017 and
March 23, 2017. |

On August 15, 2017, Appellant submitted Initial Brief of the Appellant and the
Designation of Matter to be Included in the Record on Appeal. On OctoSer 9, 2017, Respondent '
WALMART filed its Motion to Strike Matters from Appellant’s Designation of .Matter.
Appellant opposes such and states that:

| ARGUMENT
THERE IS NO GROUND FOR THE RESPONDENT WALMART’S
MOTION TO STRIKE MATTERS FROM APPELLANT’S
DESIGNATION OF MATTER

All the documents listed in appellant’s deSignation
of matters were submitted in the trial court.

Respondent WALMART contends that spe.ciﬁc documents in Appellant’s Designation of
Matt¢r,t0'be included in the Record on Appeal, dated August 15, 2017, were not presented in the
 trial court and must be stricken out.

Appeilant asserts that in preparing the Designation of Matters to be included in fhe A
Record on Appeal, the party taking the appeal needs to include everything that supports the ‘
stat.ements of facts and arguments made, inéluding where the arguments; were made and ruled on
in the trial court. In general, the Recofd on Appeal should contain orders, judgments, decrees,
decisions, pleadings, transcripts, charges, exhibits and other materials that are relevant to the
issue/s on app_gal. Rule 210 ( ¢) .of SCACR, ﬁowever' limits the same, to wit:

“The Record on Appeal shall include all matter designated
to be included by any party under Rule 209 and shall comply with
the requirements of Rule 267. The Record shall not, however,

include matter which was not presented to the lower court or
tribunal. xxx “




Appellant argues that all the documents, subject of Respondent’s Motion to Strike,
were presented to the lower court through pleadings as a trial was never conducted on the
abovementioned casé. As can be shown in Defendant WALMART’s Exhibits, attached to its
Motion to Strike, the doéuments were file-stamped copies of the pleadings and other exhibits
submitted by parties to the case.

a. On Appellant’s matter number 16, Transcript of Ronnee Miller Deposition,
dated January 18, 2017

On December 8, 2'.016, Respondents Ofﬁcer Porter, City of Spartanburg and
Spartanburé Police Depaﬁment moved for summary judgment of the case, alleging among
others the preseﬁce of probable cause for the arrest and detention Qf Appellant.

To dispute the 'said allegation, Appellant, in her Opposition to the Motion for Summary
Judgment, present¢d sz. Miller’s deposition to prove that: (1) that Respondent WALMART
has an existing policy on shoplifting, and (2) that Reépondent Officer Porter and Respondent
WALMART’s employées did not follow the said procedure. This goes to the very issue of the
appropriateness and reasonableness of Respondent Porter’s action, which is the standard of
probable cause in shopliftihg cases. (Appellant’s Opposition to the Motion for Summary
Judgment, 5, Feb. 28, 2017, and Exhibit “3” for the same).

The testimony of Ms. Miller was briefly discussed during the February 28, 2017
Motion for Summary Judgment hearing, participated by Respondent WALMART’s counsel, ’
Randi Lynn Roberts, Esquire, and which were taken under advisement by the lower court.
(Motion.for Summary Judgment Tr. 12, Feb. 28, 2017).

lThe testimony of Ms. Ronnee Miller was presented to the trial court and was |

considered in its Order, dated March 23, 2017.



b. On Appellaht’s matter number 17, Transcript of Caitlyn Langham Deposition,
dated January 18, 2017

Appellant Langham’s statements during her Deposition on January 18, 2017 was
introduced by Defendants Porter, City of Spartanburg and Spartanburg Police Department in
their Motion for Summary Judgment (Memorandum in Support of Motion for Summary
Judgment, 2, Feb. 24, 2017). Thus, since the deposition has been presented in the lower court,
Appellant has the right to mention and expound on her statements in her Initial Brief to prove
that there was no probable cause for Réspondent Porter’s arrest, detention and assault of
Appellant.

Furthermore, the designated portion of Appellant’s deposition is a reiteration of her
statement of facts as contained in her Complaint. |

c¢. On Appellant’s matter number 18, Transcript of Officer Porter Trlal
Testimony, dated September 17, 2014 -

Respondents Officer Porter, City of Spartanburg and Spartanburg Police Department
presented respondent Officer Porter’s testimony as Exhibit “2” in their Memorandum in
Support of the Motion for Summary Judgment. Thus, since the deposition haé been presented
in the lower court, Appeilant has the rightAto mention and expound on the Respondeht’s
Porter’s statements in her Initial Brief to prove that there was noiprobable cause for the arrest,
detention and assault of Appellant. |

- Furthermore, the gist of the designéted portion of Respondent Porter’s testimony was
discussed during the hearing for the Motion for Summary Judgment (Motion for Summary

Judgment Tr. 4-5, 9-10, Feb. 28, 2017).



On Appellant’s matter number 19, Incident Report, dated December 24, 2013

The gist of the Incident Report was mentioned in the Appellant’s Complaint. (Complaint.
8:29, Apr. 8, 2016).. A copy of this report has been submitted to the parties as part of the
discovery procedure.

CONCLUSION

Appellant. pleads that the documents subject of Respondent’s Motion to Strike have been
presented to the lower court, and thus are proper matters to be included in the Record on Appeal.
Appellant prays that this Court afford party-litigants the amplest opportunity to enable them to
have their cases justly determined, free from constraints of technicalities. The ends of justice and
fairness would best be served if the issues invoived in tlhe‘ case are thoroughly threshed out.

WHEREF ORE, for the above and foregoing reasons, Appellant respectfully submits that

Respondent WALMART’S Motion to Strike matters from Appellant’s Designation of Matters

should be denied.
Respectfully submitte%, f a
Donald 1. €mith,\SC BAR # 6699
October 19, 2017 - 122 N. Main Street
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Y Ut
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