THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM BEAUFORT COUNTY
In the Court of Common Pleas for the Fourteenth Circuit

Carmen T. Mullen, Circuit Court J udge'

Appellate Case No. 2016-02187
Lower Court Case No. 2011-CP-07-03322

The Callaw;ssie Island Members Club, INC, ...ccvcverrensrrrerersneesiserseesernns R Petitioner,
v,
Ronnie D. Dennis and Jeanette Dennis..........ccoue.. ceetetesessanate s et senses b tsrenanan Respondents.

PETITIONER THE CALLAWASSIE ISLAND MEMBERS CLUB, INC.'S
BRIEF ON APPEAL

M. Dawes Cooke, Jr., Esq.

John W. Fletcher, Esq.

Barnwell Whaley Patterson & Helms, LL.C
P.O. Drawer H

288 Meeting Street, Suite 200

Charleston, SC 29402

(843) 577-7700 Fax: (843) 577-7708

Stephen P. Hughes, Esq.
Howell, Gibson & Hughes
P.O. Box 40

Beaufort, SC 29901

- . ~ Andrew F. Lindemann, Esq.
: E@ﬂmm Davidson & Lindemann, P.A.
R 1611 Devonshire Drive -
. Second Floor
ocr 2320V Columbia, SC 29204
' (803) 806-8222
Attorneys for Petitioner The Callawassie Island

- OURT
80 SUPREME C Members Club, Inc. :



TABLE OF CONTENTS

A. The Court of Appeals Misconstrued the South Carolina Nonprofit
Corporation Act in a Manner That Is Contrary to All Statutory
Interpretation Canons and May Irreparably Harm Nonprofit

COIPOTALIONS. ....covuenererirrerirerineeeeserssesesesesesesssesessssesssssessssssnsssssessnens

1. The Court of Appeals Misconstrued the Plain Language of

the South Carolina Nonprofit Corporations Act............ccceueene.

a. The Court of Appeals Ignored That Section 620
Expressly Compels the Enforcement of Contractual

Commitments Made Before Resignation.............cuuue...

b. Section 620(a) Does Not Conflict with Section 620(b)

C. CIMC's Position in This Appeal is Supported by

Important Public Policy .......cccocoevevevrnrerererereeernen.

2. The Court of Appeals Misapprehended the Record ..................

B. The Court of Appeals Incorrectly Determined That Issues Exist With

Regard to Whether the Parties’ Agreements Are Ambiguous................

1. There Is No Inconsistency or Ambiguity Among the 1994

By-Laws, Membership Plan, and Club Rules..........cccoceevruenene..

2. The Parties' Agreement Does Not Allow a Member to End
His Financial Responsibility By Requiring CIMC to Expel

HIIM .ottt seeteetesaeseee st e e e e s eesessessaesssesseennn

3. The Court of Appeals Improperly Relied on Statements

Attributed to Ellen Padgett.........cccccoevuririrercennnenneceeenseeerennen.

CONCLUSION ......ccoitiiimirimereerennecasesenesestessesstsssesssssssssessssssssssssessssesesssessssssesesnssesnes



TABLE OF AUTHORITIES

CASES
Armstrong v. Pilot Life Ins. Co.,
656 S.W.2d 18 (Tenn. Ct. APP. 1983) .ceiciirieeiieeeeitrtiric et eaens 9
Ballard v. Roberson,
399 S.C. 588, 733 S.E.2d 107 (2012) .ooutrieereeiereerertere ettt srss s sbne e sse s e ssenns 9
Bannon v. Knauss,
282 S.C. 589, 320 S.E.2d 470 (Ct. APP. 1984)...cccuiiiieiriecerrieniecinrere s 26
Beach Co. v. Twillman, Ltd.,
351 S.C. 56, 566 S.E.2d 863 (Ct. APP. 2002)....cccrirereinienririeneeteeree e nieenesssse s ssersseeseessesneessnes 13
Buice v. WMA Sec., Inc.,
380 S.C. 149, 668 S.E.2d 430 (Ct. APP. 2008)...c..ccvteeieireriieerireerseeeeenereresseeesseessessessessssssseensens 23
Callawassie Island Members Club, Inc. v. Dennis,
417 S.C. 610, 790 S.E.2d 435 (Ct. APP. 2016)..ccuieeeeeeeeeece e ceeterteeeeere e eaeesaesvens 15, 19,24
City of Camden v. Brassell,
326 S.C. 556,486 S.E.2d 492 (Ct. APP. 1997)..cciiriiiinienenreeneeseeseesrisseensessesseessessnesssessesssessees 15
D&D Leasing v. David Lipson, Ph.D. P.A.,
305 S.C. 540, 409 S.E.2d 794 (Ct. APP. 199]) .ttt see v et e an e s 18
Davis v. KB Home of S.C., Inc.,
394 S.C. 116, 713 S.E.2d 799 (Ct. APP. 201 1)euueeeeeeeeeeeeeeeteeeeee et e e sree e e e eeean 27
In re Decker,
322 S.C. 215,471 S.E.2A 4602 (1995)....cieeecenrerrererreiversesesessnessssessssesssssessssasssesssssensessessessessessesassasns 8
Desert Mountain Club, Inc. v. Clark,
CV-2014-015334 (Maricopa Cty. Ariz. October 16, 2015)....ccccvvervrierierrercerreeereessrenensresseessennens 11
In re Estate of Dobert,
963 P.2d 327 (ALiZ. Ct. APP. 1998) ...ttt st et e e ve s vasses e s e s e esnasssa st s e s eeeens 9
Ecclesiastes Prod. Ministries v. Outparcel Assocs., LLC,
374 S.C. 483, 649 S.E.2d 494 (Ct. APP. 2007)..cccueeiereeririniierienreesteeeesessseessessessessseseesssessesssessees 26
Gaffney v. Gaffney,
401 S.C. 216, 736 S.E.2d 683 (Ct. APP. 2012)..c.ueiieiieireeeeereeeesrerereseesinessesseeseessesssesnsesaesnsesanes 22

Gamble, Givens Moody v. Moise,
288 S.C. 210, 341 S.E.2d 147 (Ct. APP. 1986)..ccceerieirieteeecrerrentsscsrcsrenset e srsssecsreanes 22

- ii-



Gladden v. Boykin,
402 S.C. 140, 739 S.E.2d 882 (2013) ..eeviieeeirieeeientenieerere s srteesre st etesaeeses e st ssnessesssonssnsenesseenens 18

Hawkins v. Greenwood Dev. Corp.,
328 S.C. 585,493 S.E.2d 875 (Ct. APD. 1997) ..ttt sessas e 22

Herbert v. Schodack Exit Ten, LLC,
107 A.D.3d 1119, 966 N.Y.S.2d 594 (2013) ...criecieieeceeeeereereerneseeserestnesesnesesssseessessesassasesssennes 10

Jay Cty. Rural Elec. Memb. Corp. v. Wabash Valley Power Ass'n, Inc.,
692 N.E.2d 905 (Ind. Ct. APP. 1998)....ueiiieieiriererentestrritesrestertesresns et et s stesse s e s e snsene st e snassenns 10

Johnston Health Care Ctr., L.L.C. v. N. Carolina Dep't of
Human Res., Div. of Facility Servs., Certificate of Need Section,
136 N.C. App. 307, 524 S.E.2d 352 (2000)......cc0ccrrvrerrerererrrrerrrrereersreesssesseseessesrsessssssessesessssessnns 10

Kidd Island Bay Water Users Co-op. Ass'n, Inc. v. Miller,
136 Idaho 571, 38 P.3d 609 (2001).....cccvviirirrereririrreriseeeteesesseissseeseesesessesessesessessssesssnessnssssnsnses 11

Kradel v. Piper Indus., Inc.,
60 S.W.3d 744 (Tenn. 2001)......cceirirrererirereeirerereisnessseseesssreseeesesesssesessesesesssssssssssssssssssssssssssenens 9

Leonardo v. United States,
63 Fed. Cl. 552, 558 (2005), aff'd,
163 F. App'X 880 (Fed. Cir. 2006) ....ccuecuvereeeeriiiieieiereeieseitesesseeseeeeeesessssssesesssessesssessssssssessessessens 10

In re Margaret Susan P.,
733 A2d 38 (V1 1999) .t recstrtsesis st ss st et es s b bt s st sas b ss s st se s s s ne 9

Meehan v. Meehan,
407 S.C. 471,756 S.EE.2d 398 (Ct. APP. 2014)...cuiiuiriiieieieceeireret s eeeeeeeresesseseseessesessssssesssnssennas 15

Mishoe v. General Motors Acceptance Corp.,
107 S.E.2d 43,234 S.C. 182 (1958) eucuueicrrrrireereirinireesssssssse s esesseaetesessssesnssssssesesssnssssenssnens 25

In re Nocita,
914 SW.2d 358 (V0. 1996) ...ttt s ettt et s s stesee st seeeeeeeeeeseasensessnsesnsanenens 9

N. Charleston Joint Venture v. Kitchens of Island Fudge Shoppe, Inc.,
307 S.C. 533,416 S.E.2d 637 (1992) ...oeurtrereeririirerinieieeeseeeereresesseer s esesssessssssssssssssessssssssans 13

Redwend Ltd. P'ship v. Edwards,
354 S.C. 459, 581 S.E.2d 496 (Ct. APP. 2003).....ccvereerrerereerererereeereeeesesssssenessessssssessssessssssesens 27

Rider v. Estate of Rider (In re Estate of Rider),
407 S.C. 386, 756 S.LE.2d 136 (2014) ..eeovrueeieeeeeeeeerte ettt ettt re s es s ne s 9

- iii-



Silver v. Aabstract Pools & Spas, Inc.,

376 S.C. 585, 658 S.E.2d 539 (Ct. APP. 2008)....cc.creeieereeireneercrererretsrsreseeseeseesessesssssssssassessens 26
Sloanv. S.C. Bd. of Physical Therapy Exam'rs,
370 S.C. 452, 636 S.E.2d 598 (2006)......cccvurtrirmetrereriruererereenenteieessreseseesetsesesesesseesenesssesesessssesesenensasees 8
State v. Sweat,
386 S.C. 339, 688 S.E.2d 569 (2010)....ccceururrrmuiriiriniirininininiinisseestsisisssssesessnsssssssesessnssssssssassens 9
Stribling v. Stribling,
369 S.C. 400, 632 S.E.2d 291 (Ct. APP. 2000)....cucctirriririeriririiiiriniinesnnisseesensnieesessesssenens 22
Universal Motors, Inc. v. Neary,
984 P.2d 515 (Alaska 1999).....c.ciiieireinenece ettt ettt st et e r s s 9
Williams v. Government Employees Ins. Co.,
409 S.C. 586, 762 S.E.2d 705 (2014) c..covviviririiiiriiiininiietsiiieset st ssssesssnses 22
Wilson v. Dallas,
403 S.C. 411,743 S.E.2d 746 (2013) c..eoirerieeeerinerentsesceteee e seee e satesesseessessee e sssensssnossssaenes 9
STATUTES
S.C. €O § 27-1-70..u ittt sttt sb e s b bbb et 12
S.C. C0ode § 27-31-170..c ettt ettt ettt e seee et e b e e st st se b e s 14
S.C. Code § 27-31-190.... ettt ettt et sae e st e s b et se et e see e s e e 14
S.C. COde § 27-50-240.....ccuriiiiriiieieninteieeeee ettt s sa et s re s ens 12
S.C.C0OAE § 29-7-20....c.e ettt et e et r st e st st et s e et e s st s e e st se st nen 12
S.C. €L § 32-2-10...eeneeieeeecereee ettt sttt e et et ee st s e se ettt s et e s re et s e ne e ens 12
S.C. C0AE § 33-31-10T .ttt sttt sr e s st e e e e e e sae e 14
S.C. C0de § 33-31-620.....cccmeeririierenierinetretee ettt ssre e s b e ere s 1,2,5,7,8, 14
S.C. Code § 33-31-620, Official COMIMENLE ...c..cccverriirriireerieieeerneseesreseesreereesssesseesaseseseseessesssnsseosses 9
S.C. C0de § 33-31-021.cmiiiirirerierererteerr ettt e e s s 14
S.C. COAE § 39-6-160........or ettt 12
S.C. COAE § 41-39-10.....ciieeerieeeeeetete ettt et s b s s s 12
S.C. C0de § 42-1-620....ccuireererieirinrinerierese ettt sr et r e s s bbb e s b b b s sa e 12

- 1v-



S.C. COAE § 42-13-40........oooeoeerererereesesseeessessesesseseseeseseeeseeeeeseeessesseesssesseesesseeeseesee s eeeeeeenenen 12

8.C. €OGE § S6-15-130mmmmmmeeeeeeeeeeoeeeeeeeeee 12
S.C. Code § 56-15-210ir O— ST — 12
S.C. Code § 58-23- 1101 e ever et eeeesseseeesseessesseeseeeseee e sessessssesessessee e evreereneenesenns 13
S.C. Code § 58-17- 3750 ..... 13
Model Nonprofit Corporatlon Act § 6.20 Official Comment (3d ed. 2008)...................{ ............... ..9,
Ind. COAE 23-17-8-Tuierrrvriviisiosssennnessessssssiasessssse s sesssssssisess s ssssssssssssssssssne e 11
RULES
OTHER
South Carolina Attorne):/‘General Oplmon | , .
2014 WL 1398587 (S.C.A.G. Feb. 3, 2014) ....ouoreeeeeeeeeeeeseeeceseiesesnsesssessreeseeseesesesssesesesesessens 14
Black's Law chtlonary (9th ed 01012 F e ....... 10
Merriam-Webster On-line Dictionary, http://www. merriam-
Webster.com/dictionary/commitment (accessed May 9, 2013)...c.cccuecevecieceerereereee e 10
http://www.dictiOnary;Com/brov.\/sé/commitnient?s=t (éccessed Oct. -19 2017) ........................... 10

"More Americans Are Giving Up Golf", THE NEW YORK TIMES (FEBRUARY 21 2008) :
(http: //Www nytimes. com/2008/02/21/nvreglon/2l GOILHEMI? 1=0) evveeiiieeeeeeeeeeeceveerereeeeeresesesnes 17




STATEMENT OF ISSUES ON APPEAL

The questions presented for review in this appeal are as follows:

1 : Did- the Court of Appeals err in itsv sua sponte revision and judicial rei)eal of Code
of Laws of South _Carolina (1976), as amended, Section-33-31-62Q, _ighoring unéohtroverted key
~ facts in the record and disregarding the la_nguage of subsection (b) of the statute?

2. Did the Court of Appeals err in concluding that the Dennises presented evidence
of ambiguity, where the parties" written contract clearly sfa_ted_ that members of Petitioner, The
Callawassie Island Members Club, Inc. (referred to herein as "CIMC" and "thé Club") must
fulfill the financial obligations of membership in. CIMC until the reissuance of their

membership?



STATEMENT OF THE CASE

A. -Summary

This action began as a simple breach of contract and resulting collection case against
Respondents for failing to honor their written contractual obligations to the Petitioner to pay dues
and assessments as they became due. The facts supporting the Petitioner's causes of action were
uncontroverted in the trial court and the trial judge accordingly correctly awarded Petitioner
summary judgment on all causes of actlon

Respondent appealed. The South Carolina Court of Appeals, while holding that there
were ambiguities in the parties' written contract (which P-etitioner"challenges here), also added
unnecessary languageb to its 'opinion,»-the'effect of which is to subétantially judicially arriend-
South Carolina Code § 33-31-620, |

“This Court's decision in this case will ultimatély determine whether mérnbership-based-
nonprofit corporations, including residential community associations and their afﬁliated, amenity
entities, can survive in South Carolina.

CallaWassie Island is a residential community ‘located in. Beaufort County. Many
residential communities have a single mandatory mernbership :association reaponsible fori
enforcing the community:’s covenants and maintaining all conimon areas and amenities. Other
communitiés, including Callawassie Island, were developed and are governed with two
associations, one responsible for enforcing the covenants and maintaining common areas and one
responsible for maintaining the community amenities available to property owners.

” Petitioner The -Callawassie Island Members Club ("CIMC"), a nbn—proﬁt{éorporation, is
the entify iestablished to purchase the assets and maintain the amenities of the Callawassie Island
Club. The availability of these amenities is a significant part of the value of the Callawassie
Island residences. The Callawassie Island Property Owners Assni:iation Inc., ("CIPOA") is the .
non—proﬁt corporation respon51ble for the covenants and the common areas other than the

amenities owned and managed by CIMC. The Amended Callawa551e Declaration goveming



Callawassie. Isiand pioperty ownership now requires meinbership in CIMC, so that all property
owners will silare in the financial support of Callawassie Island's amenities.

CIMC is based on equity membership; in other words, property owners join CIl\dC‘by
~ purchasing an undivided interest in CIMC and its assets. When acquiring their interest in CIMC,
members agree in writing to continue to ﬁnaneially support CIMC until their membership is- A
transferijed_to a new member. Memberships have typically transferred when the members sell
their Callawassie Island residences. This continuity of _equity ownership principle is the
cornerstone of CIMC'SI viability .and, therefore, of the entire corhmu'nity's viability. This
principle parallels the. membership requireinent of those communities in whicli a single
association both enforces the covenants and maintains the COminon areas and amenities. In such
single aissociation communities, property owners are required to.be members of and to
financially support the association until a successor owner acquiies-theii' pi'operty. »

The reason for the continuity of equity ownership obligation is obvio’us:. Like ali
association communities, CIMCis primary source of revenue with Which it can maintain the
com‘munity amenities are the dues and fees paid by its members. If @ member abandons the
member's commitment to pay a share of CIMC's expenses, the remaining members .m'ust ab-sorbi
the d_efaultirig member's share of the common expenses. As that unfair burden grows, more and
more members who had been honoring their support ,obiigation will become unable to do so
until, inevitably, the financial viability of the community is compromised. Yet, so long as CIMC |
does survive, the non-paying members will continue to benefit .‘from the availability of the
amenities to their propeity without shouldering their fair shareof costs, despite their promise to

do so. These circumstances are manifestly unfair.

B. . Background Faets
CIMC is the member-owned amenities association on Callawassie Island and is the sister .
entity to CIPOA, the -property owners' association on Callawassie Island. CIMC’s central -
purpose is to provide amenit-ies (including a twenty-seven hole golf course, elubh‘o»use,r dining

facilities, tennis f_a_cilities, fitness center, boat docks and swimming _poolS) to Callawassie Island
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residents Since 2001 the Callawass1e Island covenants have requlred those who acqulre
. propetty.on the Island to be supportmg members of both CIMC and CIPOA for as long as they
own their property. As a result, most CIPOA members are also members of CIMC. CIMC
enables its members to pool their resources to provide a quality of life that few people could
afford.on their own. CIMC provides, in conjunction with ‘CIPOA, the amenity and infrastructure
services to Island property owners that define the communlty lifestyle. | |

CIMC seeks to recover dues and other amounts due from the Respondents Ronnie D. and
Jeanette Dennis (the "Dennises"), who have. been Callawassie Island’ property owners and
members of CIMC and its predecessor entities since 1999. . Although not required to doso, on
July 26, 1999, they apphed to Jom the Island's amenities club, then known as the Callawassie
Island Club whlch was operated by The Callawassie Island Company, L.P. ("CIC") agreeing to
be bound by CIC s governing documents, including the Plan For The Offering of Membersh1ps
in the‘CallawassielIsland Club dated April 1, 1994 and the exhibits théreto. (See App. at 164-
66). »Tbhis"CIC Plan, to which the Dennises originally' agreed to be bound; imposed numerOus:
obhgatlons on 1ts members Chlef among them was a requlrement that a res1gned member must "

contmue to pay dues until his membershlp was rerssued by the Club. (See App. at 591). Th1s

CIC Plan also anticipates the eventual takeover 'by the members of the clubs assets. and -

operation and provides that amendments to the CIC Plan f‘ollowing transfer to the members may
be accomphshed in accordance w1th club bylaws (See generally App at 576- 99) |

Itis und1sputed that upon transfer of the club assets to CIMC in 2001 the Denmses were
1ssued a membership cert1ﬁcate fo. CIMC and cont1nued to enJoy beneﬁts of membership in the
club (and to pay for those beneﬁts) for a number of years. In August 2001, and in conjunction
with the asset transfer CIMC amended the Plan for Offermg of Membershlp (The CIMC Plan)
and estabhshed 1ts own General Club Rules and Bylaws (See generally App., at 637 50) These
documents have been amended since belng 1mt1ally enacted 1n 2001 Irrespectwe of

amendments to these: documents during the Defendants' membershlp in CIMC (or previously, in -



-CIC)A,,the requirement that a member is obligated to pa‘& dues until-that_ membership is reissued.

has remained consistent. | | o |
TheDennises have asserted counterclaims and argued that they are not obligated toj
remain - members of CIMC,V despite remaining Callawassie Island homeoWne_rs, and-can abandon,
at will, their proportional, written. contractual obligations for Club-maintained amenities. -The -
. Denni:ses‘ .con't'end that they may terminate their contractual obligations to CIMC while
| nevertheleSS remaining Island property owners merely by ceasing payment of their dues and fees. _

and resigning their CIMC membershrp They believe that these actions obhge CIMC to expel

them and thereby reheve them of any further financial respons1b1hty for the amemt1es that . ..

-continue to contribute to the value of the property. In response CIMC submits that the plam
language of the agreements governlng the parties’ relat1onsh1p and Sect1on 33- -31- 620- requ1re' '
that the Dennises contlnue to satisfy the 0bl1gat1ons of membershrp untrl they: cause the1r
membershlp to be re-assigned to-a new member.

Several controlhng documents ‘which have been amended ‘and rev1sed over’ the years,
govem membersh1p ih the Club These ‘documents are, in descendmg order of prlmacy, the -~
CIPOA covenants CIMC's By-Laws, its Membership Plan, and its General Club Rules These
documents have consistently stated since 1994 that reissuance of a resigned membersh1p can.

~ oceur either by transfer in connection with the sale of the Dennises' Callawassie Island property

or transfer through ClMC’s resale membership list. Allowing unilateral :abandonment of

" memberships would negate:the_ Membership Plan requirement and destroy the fundamental
ﬁnanclal premise of CINTC which is that each member agreesto contlnue to pay hrs or her .share
of the cost of owmng the facilities and operating the Club untrl this respons1b1l1ty is passed toa
new member The Club's surv1val depends upon all of 1ts members cons1stently paymg their
share of its costs unt1l the1r support is replaced by a subsequent member All members agree to
this proposmon in wr1tmg when they join CIMC. CIMC's governmg documents prov1de an
orderly means for members to divest their membershlps This is consistent with the South

Carolina Nonproﬁt Corporatrons Act (the "Act") Wthh derrves from the Model Nonprofit

s



Corporation Act. The Act permits members to resign at any time, yet provides for the

enforcement of obligations incurred and commitments made before members resign.

C. . Pfocedural History:
~ -The trial court granted CIMC summary judgment because t‘he:unchalléngede:vidence
entitled CIMC to the relief rethested. The Court of Appeéls- _re_ver’séd_ lthc trial court, concluding
that: (a) CIMC’s governing agreements violate the Act, and (b‘) CIMC's‘ governing agreements
were -ambiguous, necessitating trial. The Court of Ai)i)eals' holdings on both points have
“irreparable consequences for C‘IMC and for all other similar Organiiations in 'Sduth Cafolina-.
These- holdings, if 'permitfed<jto, stand, will -negativ'ely -ir'npacf all. nonprofit communify.
associations and related amenify associations, as well as otﬁer'-nOriprdﬁt corporations whose
financial existence depends upon the énforcéability of their membérsi con_uﬁitrﬁents. |
This Court granted certiorari fo_ review the Court of Appeals decision. ‘For the reasons set
forth below, this Court should reverée the Court of Appeélé’ 'holdings and reinstate the tfi_al court

'judgmént.



ARGUMENTS

A The Court of Appeals Mlsconstrued the South Carolina Nonprofit Corporation Act
in a Manner That Is Contrary to All Statutory Interpretatlon Canons and Mayv
" Irreparably Harm Nonprofit Corporations - :

‘The Court of Appeals concluded that questions ex1st for the tr1al court with regard to
whether CIMC's govermng agreements violated the Act, partlcularly S.C. Code Section 33-31-
620(a) ("Sectlon 620"), Wthh is identical to Sectlon 6.20 of the Model Nonproﬁt Corporation

Act. While unnecessary to its ruling on the summary Judgment 1ssues the Court of Appeals -

concluded that 1ssues exist with regard to whether Section 620 nulhﬁed the Denmses pr1or

wrltten ﬁnanc1a1 commitments to CIMC Spec1ﬁcally, the Court of Appeals stated

[South Carohna Code] Sect1on 33-31-620 obhgates re51gned members to pay any

- dues incurred before resignation. This section does not require resigned members

* to continue to pay any dues that accrue after resignation. To do so, we believe,
would create an unreasonable situation in which clubs could refuse to allow a
member to ever terminate their membership obl1gat1ons In essence, Appellants

- would be trapped like the proverb1a1 guests in the Eagles hit Hotel California, -
"who are told "you can check-out anytime you like, but you can never leave '

? Appellants state- in the1r brlef it is und1sputed that CIMC membershlp is no'longer
.available. to non-Callawassie property holders. With only 85 lots remaining for
development and every fourth purchase coming off the resale list, it is possible
only 21 names will ever come off the list. Appellants are 72nd on the resale list.

- Therefore, it appears unlikely Appellants will ever be able to sell their -
membership. We-find section 33-31- 620 protects club members: from such

_ contmumg l1ab111ty after re51gnat1on

‘~ . (See App., at p: 7) |

ThlS Court should reverse the Court of Appeals constructlon of Sectlon 620 for two
- reasons. First, the Court of .Appeals ignored subsection 620(b). This subsect1on~-proy1des that
"ft]he resignation of a member do:es not relieve the member from any obllgatlons the member ’
‘ may'.have-:to the corporation. ‘as a result of 'obligativons incurred or commitments’ made before
resignation " The Court of Appeals interpreted th1s subsectlon t6 mean only that res1gn1ng
members. remain obhgated for the debts that they 1ncurred before they resigned. As will be

shown, the language used in the ‘subsection must mean more than this. Second, the Court of ,



Appeals mistakenly believed that the Dennises could be trapped in their CIMC membership
forever. Thls mistake led the’ Court of Appeals to misapply the Act's plam language in an
-apparent effort to avoid what it perce1ved to be an unfair result However, the Court of Appeals'
decision will" ultimately threaten the very existence of community associations and amenity

clubs, as well as many other nonprofit associations.

1. © The Court of Appeals Misconstrued the Plain Language of  the South
Carolina Nonprofit Corporatlons Act

The Court of Appeals construction. of Sectlon 620 not only contradlcts the Act's plam
language but is also. unsound pu_bhc pohcy. The Court of Appeals .concluded that. CIMC's
governing documents ”and_/or conduct potentially violated Section .620(a)'s provision that a
"member [of a nonprofit cort)orationj may resign at any time." See S.C. Code § 33-31-620(a). It
is undisputed that the goVerning doeuments of CIMC do jndeed_ allow members to resign. For
the followihg: reasons,_t_he Courtof Appeals erred in concludiug that Section 620 might preclude
CIMC's claims. | |

a. The Court of Appeals Ignored That Section 620 EXpressly Compels
the Enforcement of Contractual Commitments Made Before
Resignation

' As.v'viAll be diseussed in further. detail below, Section 62Q(a) permits members of rtonproﬁt
corporations to resignlat any time, but it does not address .the"enforceébility of executory
agreements entered into prior to resignation. The enforceability of such executory -agreemelnts is,
however, addressed in Section 620(“b). The Court of Appeals' construction of Section 620 gives
no effect to Subsectiorr (b), which provides that "[t]he resignation of a member does not relieve
the member from -any obhgatlons the member may have to the corporation as a. result of
obhgatlons incurred or commltments made before resignation.' n S C. Code § 33-31. 620(b)

The Court should g1ve words 'thelr plam and ordmary meamng w1thout resort to

subtle or forced construction to limit or expand the statute's operation.' Sloan v. S. C

Bd. of Physical Therapy Exam'rs, 370 S.C. 452, 469, 636 S.E.2d 598, 607 (2006).. .

'A statute should be so constriied that no word, clause, sentence, provision or part
~ shall be rendered surplusage, or superfluous.' In re Decker, 322 S.C. 215,219, 471

S. E 2d 462, 463 (1995)."



' State v. Sweat, 386 S.C. 339, 350-51, 688 S.E.2d 569, 575 (2010) (emphasis added). No further .
analysis should be r,equ'ir‘ed}tO establish that the phrase "obligations incurred or commitments
made" includes executory contracts. Nonetheless, careful analysis reveals that this must indeed

be the case.
The Act's Official Comment1 confirms that Section 620(‘6) perrnifs members to bind

themselves to commitments that extend beyond the time they provide notice of resignation:

.Under section 6.20(b) a person may be. liable for obligations incurred or .
- commitments made prior to the resignation. These commztments may extend -
beyond the time the member Fesigns.

Resignation from members_hlp will not allow a person to avoid liability for goods

or service already provided. or for ongoing obligations to which the member

agreed prior to resignation. Section 6.20(b). This provision is particularly

important to corporations that provide benefits .or services to members'
businesses. The member in joining the organzzatzon may promise to use its
Jacilities or services for a specified period of time. ‘While section 6.20(a) allows a

- member to resign at any time, section 6.20(b) allows the corporation to enforce or

obtain damages for violation of a member's agreement ' '

- See S.C. Code § 33-31 620 Official Comment (emphasis added) see also Model Nonproﬁt
Corporation Act § 6.20 Official Comment® (3d ed. 2008) ("Resignation from membersh1p will

1 ~ See, e.g., Rider v. Estate of Rider (In re Estate of Rider), 407 S.C. 386, 756 S.E.2d 136
(2014); Wilson v. Dallas, 403 S.C. 411, 743 S.E.2d 746 (2013); and Ballard v. Roberson, 399
S.C. 588, 733 S.E.2d 107 (2012), relying upon Reporters' official comments in construing
statutes

2 Where state legislatures enact model acts, courts have found commentary to the model

acts to be persuasive. See, e.g., Kradel v. Piper Indus., Inc., 60 S.W.3d 744, 754 n.6 (Tenn.

- -2001) (citing Armstrong v. Pilot Life Ins. Co., 656 S.W.2d 18, 28 (Tenn. Ct. App. 1983));

Universal Motors, Inc. v. Neary, 984 P.2d 515, 517 (Alaska 1999) ("In construing statutes taken
from uniform acts we generally regard the commentary to the uniform act as a reliable guide to
the statute's meamng "); In re Estate of Dobert, 963 P.2d 327, 331 (Ariz. Ct. App. 1998) ("When
~a statute is based on a uniform act, we assume that the legislature ‘intended to adopt the
" construction placed on the act by its drafters.! Thus, commentary to such a uniform act is.'highly
persuasive unless erroneous or contrary to settled policy in this state." (citations omitted)); In re
Nocita, 914 S.W.2d 358, 359 (Mo. 1996) ("When 'construing uniform and model acts enacted by
the General Assembly, we must assume it did so with the intention of adoptmg the
accompanying interpretations placed thereon by the drafters of the model or uniform act
(citations omitted)."); In re Margaret Susan P., 733 A.2d 38, 47 (Vt. 1999) ("We are reluctant to
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not allow a person to avoid liability for goods.or services already provided or for. ongoing -
- obhgatlons to which the ' member agreed prlor to re51gnat10n "M).. This Comment — whlch the
Dennises and the Court of Appeals do not address — contemplates precrsely the 51tuatlon here
where the Dennises committed to financial obligations that would survive their tender -of
resignation‘.
" Analysis of the legal meaning of the term, "commitment," leads to the same’ conclusion.

A "commitment" is a promise to do something in the future: - | |

The term "commitment" 1n a bnsiness context involves an agreement to do

something in the future, "esp[ecially] to assume a financial obligation" (Black's

Law Dictionary -[9th ed 2009]; see Merriam-Webster On-line Dictionary,

http://www. merrlam-webster com/dlctlonary/comm1tment [accessed May 9,
2013)).

Herbert v. Schodack Exit Ten, LLC, 107 A.D.3d 1119, 11:2':1,: 966 N.Y.S.2d 594, 596 (2013);
t]o_hnston Health Care Ctr., L.L.C. v N. Carolina De'p’t"of Huméh Res., Div.f_of chility Servs.,
Certificate of Need Section, 136 N.C. App. 307, 314, 524 S.E.2d 352, 357 (2000) (same); accord
Leonardo v. United States, 63 Fed. Cl. 552, 558 (2005), aff'd, 163 F. App'x .880 (Fed. Cir. 2006) .
("The court agrees with plamtrff that the term commrtments in Mr. Van Kerkhoves JOb
descrlptlon v is synonymous with . the  term contracts.'"), accord -
hitp://www.dictionary.com/browse/commitment?s=t (accessed Oct. 19, 2017) (defining
"commitment" as."a pledge or promise; obligation."). | |

At least two other-courts; eons_truing language also based on Section. 6.20-of the Model
Nonprofit Corporation Act, have held that the right to 'res:ign from an organization does not
' _inchide' the right to avoid ‘contrac'tiial' obligations made prior to'resign'atio‘n' In Jay County Rural
Electrzc Membersth Corporatzon v. Wabash Valley Power Assoczatzon Inc., 692 N.E.2d 905
(Ind. Ct App. 1998), a rural electric company, a member of an electrlc cooperative, was

contractually obligated to purchase its electricity requirements from,the cooperative. : The

conclude, however, that - when the Legislature uses model language it does so for a purpose o

different from the purpose in the model act").
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Indiana Court of Appeals affirmed the grant of an m]unctlon requlrmg the electric company to
continue purchasmg from the cooperatlve In reaching _th1s conclusion, the court.rejected an
argument that the injunction would be an 1mproper restriction on the right 'to re_sién:-from the:
cooperative:

- Jay County argues a grant. of specific performance would directly conflict with

Ind Code 23-17-8-1(a), which provides that a member of a nonprofit corporation

"may resign at any-time." Subsection (b) of the 'same statute provides that the

resignation of a member "does not relieve the member from any obligations the.
.- member may have to the corporation as a result of obligations incurred or
commitments made before a resignation." Jay County obligated itself to be a

member of WVPA and to purchase its energy from: WVPA until 2028. We do not

* read Ind. Code 23-17-8-1, when considered in its entirety, to allow Jay County, as
a member. of 'a cooperative which- has specifically agreed to a contractual

interrelationship with other members of the cooperative, to "resign at any time"

.. and ignore obligations and commitments previously made. Accordingly, a grant

- of specific performance would not directly conflict with Ind. Code 23-17-8-1.

See id., 692 N.E.2d at 914 (emphas1s added); see also Desert Mountazn Club Inc. v. Clark, CV- .
2014- 015334 (Marlcopa Cty. Ar1z October l6 2015) ("Even if the statute allowed Defendants
to re51gn they would not be reheved of their prior comm1tment to pay dues pendlng reissuance
or resale of their membershlp, a ‘commitment made pnor to re31gnat10n "‘) The South Carollna :
.General Assembly ehmmated any doubt about its intention by placing "comm1tments made in

“the disjunctive with ' obhgatlons incurred".- As one court concluded in interpreting.a similar
nonproﬁt corporation statute, an "obligation[] incurred" must necessarily be different from a-
"commitment made." See Kidd Island Bay Water Users Co-op. Ass'n, Inc. v. Miller, 136 Idaho
571, 573, 38 P.3d 609, 611 (200_1,) ("Obviously, the term 'commitments made' means something )
different . than a mone'ta:ry':obligation because the statute also uses the phrase fobligations |
incurred."). The South Carolina Court of Appeals determined that the Act only '"obligatesl
resigned members to pay' any dues incurred before resignation." (See App., at p.7 (ernphasis
added)). This could be a plausible, albeit narrow, construction of the phrase "obligations
incurred,"p but it gives no meaning at all to the phrase "commitments made." The Court of

Appeals thereby not only rendered the phrase "commitments made" superﬂuous and surplusage; .
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it also ignored its plain meaning. If the General Assembly had thought it necessary to state the
obvious — that resigning members are not thereby absolved of their debts previously incurred — it
could have done so simply by saying exactly that. Section 620(b) clearly means to hold
resigning members not only to their debts already incurred, but to the executory contracts that

they have entered into.

b. Section 620(a) Does Not Conflict with Section 620(b)

Even without Section 620(b), Section 620 does not expressly or implicitly invalidate the
agreements between CIMC and the Dennises. Section 620(a) states only that "[a] member may
resign at any time." Nowhere does it purport to invalidate executory contracts made before
resignation. When the General Assembly intends to render contracts unenforceable, it

specifically says so.?

3 See e.g., S.C. Code § 27-1-70(C) ("A transfer fee covenant recorded after the effective

date of this section, or a lien to the extent that it purports to secure the payment of a transfer fee,
is not binding on or enforceable against the affected real property or any subsequent owner,
purchaser, or mortgagee of an interest in the property."); S.C. Code §27-50-240(A) ("No
vacation rental agreement is valid and enforceable unless the tenant has accepted the agreement
as evidenced by at least one of the following ... ."); S.C. Code § 29-7-20(2) ("[A]n agreement
to waive the right to file or claim a lien for labor and materials is against public policy and is
unenforceable unless payment substantially equal to the amount waived is actually made."); S.C.
Code §32-2-10 ("[A] promise or agreement in connection with the design, planning,
construction, alteration, repair or maintenance of a building, structure, highway, road,
appurtenance or appliance, including moving, demolition and excavating, purporting to
indemnify the promisee, its independent contractors, agents, employees, or indemnitees against
liability for damages arising out of bodily injury or property damage proximately caused by or
resulting from the sole negligence of the promisee, its independent contractors, agents,
employees, or indemnitees is against public policy and unenforceable."); S.C. Code § 39-6-160
("A provision of a contract or a practice pursuant to a contract in violation of this chapter is
against public policy and unenforceable."); S.C. Code §41-39-10 ("No agreement by an
individual to waive, release or commute his rights to benefits or any other rights under Chapters
27 through 41 of this Title shall be valid."); S.C. Code § 42-1-620 ("No agreement by an
employee to waive his rights to compensation under this Title shall be valid."); S.C. Code § 42-
13-40 ("No agreement by an employee to waive his right to compensation shall be valid with
regard to ionizing radiation injury or disability."); S.C. Code § 56-15-130 ("Any contract or part
thereof or practice thereunder in violation of any provision of this chapter shall be deemed
against public policy and shall be void and unenforceable."); S.C. Code § 56-15-210 ("Any
contract or part thereof or practice thereunder in violation of any provision of this chapter is
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~There is nothing improper about parties contracting as they voluntarily choose, in the
absence of a clear expression of policy prohibiting such an agreement. In fact, the law often
- permits parties to contra_lctually waive statutory (and even constitutional) rights. For example, a

"party may waive the [constitutienal] right to a jury trial by contract." Beach Co. v. Twillman,

Lid., 351 S.C..56, 63-64, 566 S.E.2d 863, 866 (Ct. App. 2002) (citing N. Charleston Joint~

Venture v.- Kitchens. of Islg_na’ Fudge Shoppe, Inc., 307 S.C: 533, 535, 416 S.E.2d 637,' 638
(1992)). |

Therefore, even if one ignores. Secfien 620(b), nothing in Section 620(a) invalideteé the
parties' freely made prior agreements

c. CIMC' POSlthll in This Appeal is Supported by Important Public
Pollcv

" Aside vfr-om‘ being legally sound, CIMC’_s position in this appeal_ is also -supported by
sound public policy. First, aﬁd»_fo'remost, the Ceurt of Appeals" ce'nstrqctien of Section 620(a)
threatens the financial ruin of many nonprofit entities (not. merely:ameni't:ie_s clubs) that rely upon
' members' und_ertak'mgs,a_nd commitmehts for their existence. CIMC's members have agreed to"
_remam ﬁnancielly responsi_ble for their memberships until the reis_suance of their membersﬁip_to
a.substitu'te member in accordance with CIMC's governing documents. CIMC's survival depends
.on the enforceability of that promise, a bromise that South Carolinal law has respected for
decades and .upon which many other community associations also rely. Similarly, many_ other
-nonpreﬁt -entitieé will 'fla'ce potenﬁelly irreparable harm from theCouﬁ of Appeals' decision and

its potent1a1 1mpact on thelr ﬁnanc1a1 underplnnmgs

' agamst pubhc pohcy and is void and unenforceable. "), S. C Code. § 58-23-110 ("[A] prov151on
clause, covenant, or ‘agreement contained in, collateral to, or affecting a motor carrier
transportation contract that purports to indemnify, defend, or hold harmless, or has the effect of
indemnifying, defending, or holding harmless, the contract's promisee - from or- agalnst any

liability for loss or damage resulting from the negligence or intentional acts or omissions of the-

contract's promisee, or -any agents, employees servants, or independent contractors who are

directly responsible to the contract's promisee, is against the public policy of this State and is

unenforceable."); S.C. Code § 58-17-3750 ("Any contract, rule, regulatlon or:device whatsoever

the purpose or intent of which shall be to enable any common carrier to exempt itself from any
liability created by this article shall to that extent be void.").
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' As the Commumty Ass001at10ns Institute pomted out 1n its amicus ettrzae brief in support
of the petltlon for certiorari in this case (pp. 10- 11) the Court of Appeals construction of Section
620 is 1ncons15tent with the Horizontal Property Act. South Carolina Code Section 27-31-170
requires that all owners’ ina honzontal property regime »str_ictly comply” w1th-by’-1aws,,as well as
"the covenants, conditions and‘re_striction_s set forth in the master deed." ;They'a_r_e also:obligated' g
| ~ to contribute their pro rata :share"of expenses. See S.C. Code § 27-31-190. The Horizontal
Property Act prohihits 'owners from exempting themselves from this obligation by waiving their
use or enjoyment of the property or arnenities. See id. The Horizontal Property Act makes clear
that — consistent with the policies embodied in that statute — owners are bound by their
agreements. The Court of A_ppeals' decision, on the other hand, would grant owners the right to
unilateralbi "opt out" of. their agreements; - Such precedent. :v:vill' likely be fatally injurious to
horizontal property regimes: Like. CIMC, community associations of all types rely on the
financial contributions of a consistent membership for their ex_i_stence and stability.l In fact, most |
| community associations reCiuire that their meribers remain members in good standing ilntil the'y?
sell their property. The Court of Appeals’ misinterpretation of the Act will result in hroad and " j
ruinous ﬁnanciai impact to‘ communit'y- associations operating as nonprofit’corporations in South'
Carolina. (Amzcus Brief at 1 1) A | “

As the Community Association Institute also pomted out, the Court of Appeals‘

construction of the Act -would likely affect all community associations, not just amenities clubs. -

| (Amicus Brief ?‘t-1>4-71 5). The Attorney General noted in a February 3, 2014 opinion that the ‘
Act's provisions governing resignation are applicable to homeowners' associations." See 2014
WL 1398587, at *1 (S.C.A.G. Feb. 3, 2014) ("S.C. Code § 33-31-620 and § 33-31-621 regarding
resignation and termination appiy to a South - Carolina 'nonproﬁt corporation such as a A
homeowner's association incorporated' pursuant to S.C. Code § 33-31-101 et seq. and registered'
w1th the South Carollnas Secretary of States Office."). The essence of most homeowners'
associations is that those who own property w1th1n the assoc1at10n and thus enjoy its common

~ amenities and other beneﬁts, must belong to the association and pay dues for as long asgthey own
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their property. The Court of Appeals' decision likely renders that compact void by holding that
nonprofit corporation members must be allowed to resign and avoid their financial obligations at

any time, effective immediately. Community associations could clearly not survive this way.

2, The Court of Appeals Misapprehended the Record

The Court of Appeals' interpretation of Section 620 was clearly affected by its belief that

that enforcing the parties' contract would be unfair:

To do so, we believe, would create an unreasonable situation in which clubs could
refuse to allow a member to ever terminate their membership obligations. In
essence, Appellants would be trapped like the proverbial guests in the Eagles' hit
Hotel California, who are told "you can check-out anytime you like, but you can
never leave."

Appellants state in their brief it is undisputed that CIMC membership is no longer
available to non-Callawassie property holders. With only 85 lots remaining for
development and every fourth purchase coming off the resale list, it is possible
only 21 names will ever come off the list. Appellants are 72nd on the resale list.
Therefore, it appears unlikely Appellants will ever be able to sell their
membership.

See Callawassie Island Members Club, Inc. v. Dennis, 417 S.C. 610, 618-19, 790 S.E.2d 435,
439 (Ct. App. 2016). However, "[t]he judicial function of a court of law is to enforce a contract
as made by the parties, and not to rewrite or to distort, under the guise of judicial construction,
contracts, the terms of which are plain and unambiguous." Meehan v. Meehan, 407 S.C. 471,
477,756 S.E.2d 398, 401 (Ct. App. 2014). Additionally, "[w]here the language of the statute is
clear and explicit, the court cannot rewrite the statute and inject matters into it which are not in
the legislature's language." City of Camden v. Brassell, 326 S.C. 556, 561, 486 S.E.2d 492, 495
(Ct. App. 1997).

In any event, as demonstrated above, Section 620 cannot be interpreted to nullify pre-
resignation executory contracts. Moreover, the Dennises' ultimate physical or financial health or
the convenience or inconvenience of their contractual undertakings is not at issue in this case.
Nonetheless, enforcement of the Dennises' written promises will not lead to a harsh result,

because the Dennises can relinquish the financial obligations attendant to their CIMC
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membershlp when they sell thelr property, by havrng thelr membershrp rerssued to the
purchaser " Specifically, under the 1994 Plan for the Offerlng of Memberships in The
Callawassie Island Club,5 "[a] -member who owns a residential unit or lot in Callawassie or such
- other community designated by the Club may arrange for the Club to:rei’ssue»his or her resi;gned: '
membership to the purchase‘r.of his or her residential unit or lot." (See App., at p.589). The
Dennises present no evidence that they could not attempt to sell their property or that CIMC
engaged in conduct to prevent or hinder them from trying to sell their property. Moreover, the.
' vDenn.ises' cannot dispute that, when they sell their property, they may have their membership
reissued to the purchaser and he_ released from any future .membership;obligations.-; In fact, under
the goveming documents, . the Dennises would promptly be relieved of future membership
obligations by reissuance either through the sale or their property or the resale list. (See App., at
p.591 (noting that membership obligations last "until his or her equity membership is reissued by
the Club") (emphasis added)). | | |
The Dennises offer no evidence that this was not a viable way- for them to end their
membership COmmitment under the CIMC ‘govverning agreements. The fact that the Dennises -
may haVe helieved it would be economically inconvenient for them to sellv their property does not
excuse their fmancral undertakmgs to CIMC and their fellow members Nowhere do any of the
governlng documents guarantee the Denmses a proﬁtable retum on their investment. In fact the
1994 Plan spec1ﬁca11y advrsed the Denmses that the1r membershlp was for recreatlonal purposes
only and was not to be rehed upon as an 1nvestment (See App., at 580 ("MEMBERSHIPS ARE
BEING OFFERED EXCLUSIVELY FOR THE PURPOSE OF PERMITTING PERSONS .

4 Under the covenants and declarations apphcable to Callawassie since 2001, & purchaser

- of a Callawassie Island lot must. obtain an equity. membetship in CIMC ‘and maintain that o '

membership in good standing durmg the time of ownershlp

3 In their Associate Membership Agreement and Membershlp Purchase Agreement

Defendants acknowledged receipt of the 1994 Plan and its exhibits, promising that they "agree[d]
- to be bound by all of their respective terms and conditions." (See App., at p-166-67).
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ACQUIRING MEMBE_RSHIPS TO OBTAIN RECREATIONAL USE OF THE CLUB
.FACILITI_ES. MEMBERSHIPS SHOULD NOT BE VIEWED OR VA(AJ_QUAIRED AS AN |
- INVESTMENT AND NO PERSON PURCHASING A MEMBERSHIR SHOUL_D EXPECT TO

'DERIVE ANY ECONOMIC PROFITS FROM MEMBERSHiP IN THE C_'L.U-B.'")»_(emphasis.
added)). The financial convenience to the Dennises is of no-moment to the question of wh:ether-
they were able to end their membership in the Club.

This arrangement is emmently fair to both the Dennises and their fellow members of
,CIMC The value of the Denmses property, like all properties on Callawa351e Island, is
enhanced by the avallabihty of . the first-class amenities that CIMC. prov1des It would be
manifestly unfair for the Denmses to be permitted to. abandon the1r ﬁnanmal commitment to
CIMC while continuing to realize the beneﬁts of CIMC's presence on Cailawassie Island. The
-Dennises':fellow Club members should not be.required to nnderwrite part of the value of their
property. | | |

It is common khowledge -tha't' the market for amenity club memberships has declined
since the Dennises bought their property and their CIMC membership This decline has brought
hardship to many similar amenity- based communities, some of wh1ch have not survived. CIMC's
survival depends upon each memb_er honormg their commitment to remain respon51b1e for their

-'share of :the cost of running:, the club:-owned amenities, unless and until the membership isi
reisSded to a new member. Everyone who bought a membership volnntarily 'assnmed the ri_sk_
that membership '(iike real estate) could someday become less attractive financially. The
membership agreement like all contracts, embodies a voluntary allocation of risks and benefits.

Each member agreed to bear the rlsks of changes in his lifestyle choices, changes in- hlS financial .

51tuat10n changes in the economy, ‘'or changes in other circumstances. - The reasonable conditions -

| placed upon the Denm_ses departure from CIMC were part of the agreement of all meémbers to

6 Sée, e.g., "More Americans Are Giving Up Golf", THE NEW. YORK TIMES
(HTTP: //www NYTIMES. COM/2008/02/21/NYREGION/21GOLF HTML? R=0) (Feb. 21, 2008)
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* continue to satlsfy the ﬁnanc1a1 burdens of membership unt1l the rerssuance of the1r membersh1p

This collective agreement prov1des the basis for CIMC's very ex1stence and the Dennises
enjoyed the benefits of membership for many years. The Dennises voluntanly joined the Club
with specific knowledge of the content of the agreements and the conditions set for the effective
end of membership obligations.

Finally, the Court of Appeals should not have even considered the i issue of whether the
Denmses contract was unreasonable" or unfair in any respect. It is qu1te srmply not a court's
"~ dutyor funct1on to rel1eve a party from contractual obligations to which they agreed even if years |
later those obhgat1ons may seem onerous or unfair. Courts may not invalidate contracts that are
: unreasonable Instead, they may only invalidate contracts that are unconscionable. However, in
the case at bar, the Court of Appeals did not consider nor. find that the contract terms were
A -unconsc1onable wh1ch sets a much higher bar than a -mere reasonableness standard 7 Under
South Carollna law, unconsc1onab1hty is deﬁned as the absence of meanmgful choice on the |
part of one party due to one- 51ded contract provisions, together with terms that are so oppress1ve_
that no reasonable person would make them and no fair and honest person would accept them." |
Gladden v. Boykin, 402 S.C. 140, 144, 739 S. E2d 882, 884 (2013) This Court has further
explamed that. "[c]ourts should not refuse to enforce a contract on grounds of unconscionability,
even when the substance of the terms appear grossly unreasonable unl'ess the circumstances
surroundmg its formation present such an extreme inequality of barga1mng power, together w1th
, factors such as lack of basic readlng ability and the drafter’s evident 1ntent to obscure the term o
that the party agamst whom enforcement is sought cannot be sa1d' to have consented to the
contrac " 739 S.E. 2d at 884-85 (emphasrs added). In- short even where a court views contract

terms to be ' grossly unreasonable " it is still not the court's funct1on to re-write that contract

7 In D&D Leasing v. David Lipson, Ph.D. P.A., 305 S.C. 540, 409 S.E. 2d 794 (Ct App
1991), the Court of Appeals ruled that unenforceab1l1ty of a contractual provision is deemed an
affirmative defense.. The Dennises did not plead that their agreement. with CIMC was
unenforceable for being unfair or  unconscionable. Therefore that questron was not properly
before the Court of Appeals. '
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where there is equal bargaining power among the parties. . The Court of Appeals thus erred in
refusing to ent‘orce the terms agreed to by the Dennlses basetl on its perceived unreasonableness
of those terms. Likewise, it was error for the Court of. Appeals to -even vconsider, let alone be
persuadecl by, what it perceived as the unreasonableness or unfairness of the: contractual
obligations that CIMC is seeking to enforce..

B.  The Court of Appeals Incorrectly Determined That Issues Exist With Regard to
Whether the Partles ALements Are Ambiguous

" The Court of Appeals also- determmed that genuine issues of matenal fact ex1st because
of perceived amb1gu1t1es in the contract documents included in the Record on Appeal. However,

ne1ther the Record nor the law supports such a conclus1on

1. There Is No Inconsnstency or Amblgulty That Would Support the Court of
Appeals Ruling

When the Dennises originally obta1ned the1r membershlp in the Club (from CIMCs )
predecessor CIC),® they acknowledged rece1pt of the 1994 Plan (and all exh1b1ts thereto) ("1994

nl0

Plan") and "agree[d] to be bound by all of their respective terms and cond1t1ons (See App at

p.161-69). The 1994 Plan provides that:

8 The Court of Appeals op1mons noted that there 1s no question that the Dennises are

contractually bound to CIMC. Callawassie Island Members Club, Inc. v. Dennis, 417 S.C. 610,
615, 790 S.E.2d 435, 438 (Ct. App. 2016), cert. granted (Sept 8, 2017) ("The evidence in the
record supports the circuit court's finding that Appellants' membership in CIC transferred to
CIMC upon the sale of the club.. We note the 1994 CIC Plan expressly contemplated the transfer
of CIC assets to the membership, which occurred in 2001 when CIMC assumed control.
Appellants also admitted in their answer that they received beneﬁts from’ their membersh1p until
their resignation.").

? The Exhibits to the Plan.include the By-Laws of The Callawassie Island Club, Inc.
(CIMC's predecessor) ("1994 CIC By-Laws") and the General Club Rules ("1994 General
Rules"). (See App., at p.582).

10 The 1994 governing documents have since been amended and revised, including when
CIMC acquired the. Club's assets in 2001. However, the Court of Appeals relied on'the 1994
documents. ‘Assuming (without necessarily agreeing) that the 1994 documents govern, there is
no amb1gu1ty in the documents, and CIMC was properly entitled to summary judgment..
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[a]n equity member who has resigned from the Club will be obhgated-to contmne
- to pay dues and food and beverage mlnlmums to the Club until his or her equity
membership is reissued by the Club.

(See App at p. 591 (emphasis added)) Slmilarly, the 1994 Callawassw Island Club (CIC) By-A
Laws, an exh1b1t to the 1994 Plan, prov1de that "Dues, fees and charges shall accrue ‘against a '
.re51gned equlty membership unt11 the re51gned equlty membership is reissued by the Club " (See:
App., at p.615 99(a)). These provisions plainly state that a re51gn1ng- Club member is obhgated
to.continne paying dnes and other charges until the Club reissues their membership. it'would be.
difficult to. conceive of a clearer way to convey that a member's financial obligations:te CIMC
are ended not by mere resignation, but only by reissuance of the membership.

Despite this clear language in the Membership Plan and By-Laws, the Court of Appeals
perceived an ambiguity vwitb' the subordinate 1994 General Rules:v "Any member may terminate
membership in the Club by deli'vering to the Club's Secretary writteni notice of termination in
' aecordanee"with the By-Laws. Notwithstanding tenninati'en, the m'ember shall remain liable for _
‘any unpaid club account, 'membe'rship dues. and charges (including any food and beverage

rninimums).'" (See App., at p;627,(efnphasis added)). 'BeeauSe the 1994 General Rules expressly
acknowledges and incorporates the By-Laws, the two cannot be inconsistent. The 2001 CIMC
General Club-Rules contain similar .l-an'guage; indicating that:any tennination of a membership
must be."in accerdance with »the Plan for the Offering of Club Membefsliips-.’? (See App., at 648.
9 14.2.1). | |
The Court of Appeals determined that these 'pr'evisions_'Were potentialiy ambigneus
because: "The term 'unpa'id' is not defined in the d’ocuments' It is uncléar whether the ianguage
' relat1ng to unpa1d dues refers to unpaid dues owed at the t1me of re51gnat10n or unpaid dues
accrulng before and after re51gnat10n " (See App. at pp. 5- 6) ‘As noted in CIMC's 2001 General
Club Rules, those rules may be modlﬁed by the Board and are subordlnate to CIMC's By—Laws
and Plan for the Offering. of Membershlps
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The Board of Directors reserves the right to amend or modify these rules when-
necessary and will notify the membership of such changes. Any such-
amendments or modifications shall be subject to and controlled by the apphcable
provisions of the By-Laws and the Plan for the Offering of Memberships.

(See. App, at p. 640). However, the General Club Rules have always provided that any
termination of a. membership must be in .accordance with other governing documents,
particu1arly the governing Plans for the Offering of Memberships and By-Laws.

Moreover, even if, as the Court of Appeals ventured the term unpald" only 'refers to
unpaid dues owed at the time of re31gnat10n this is ent1re_1y con31stent with the» unamblguous
' provisions of the membership plan and by-laws, that "Dués, fees and charges shall accrue against
a resigned equity memb.ership until the resigned equity membership is. reissued by the Club."

Even if the General Rules meant only. that the resigning member remained liable for charges

already incurred the Rules did not purport. :to overrule the mandate of the By-Laws and of the = -

“'Membersh1p Plan that dues and food and beverage minimums continued to accfue until the
membership is reissued. Indeed the General Rules requlred that the re31gn1ng member tender his
resignation notice "in accordance with the By-Laws." Even accepting the Court of Appeals'
1nterpretat10n of the General Rules, the Rules addressed one topic - 11ab111ty for dues and fees
already 1ncurred — and the By-Laws and the Membershlp Plan addressed another toplc - the
continuing accrual of dues and fees after re31gnation. There is no conflict between these -
provisions.

From 1994 through the present date, ail of the governing documents of CIMC and its
predecessors have plainly .stated that members remain obligatedl to fulfill ‘the commitments of
membership in the Club until the reissuance of their membership. The Dennises and the Court of
Appeals cannot identify any ambiguity in the record that would require reversal of the- trial
court's grant of summary judgment. |

The Court of Appeals could only have reversed the grant of summary judgment if the

~ agreements are truly ambiguous:
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A contract is ambiguous when the termis of the contract are’inconsistent on their
- face, or, are reasonably susceptible of more than one interpretation.. 17A .
Am. Jur. 2d Contracts § 338, at 345 (1991). "A coniract is ambiguous when it is
capable of more than one meaning when viewed objectively by a reasonably
intelligent person who has examined ‘the context of the entire integrated
“agreement and who is cognizant of the customs, practices, usages and
termmology as generally understood i in the partlcular trade or busmess " Id

See Hawkins v. Greenwood Dev. Corp., 328 8.C. 585, 592, 493 S.E.2d 875, 878 (Ct. App 1997)
"Mere lack of clarity on casual reading is not the standard for determining whether a contra'ct is
afflicted with ambiguity.™ Siribling v. Stribling, 369 S.C. 400, 404, 632 S.E.2d 291, 293 (Ct.
App. 2006) (qudting Gamble, Givens Moody v. Moise, 288 S.C' 210, 215, 341 S.E. 2d 147, 150
(Ct. App. 1986)). "In makmg thrs determmatlon [of whether an ambiguity exists], the court must
examine the entire contract and not merely whether certain phrases taken i in 1solat1on could be.
interpreted in more than one way " See Gafﬁtey V. Gaﬂney, 401 S.C. 216, 222 736 S.E. 2d 683, )
687 (Ct. App. 2012) '(c1tat1on om1tted). A contract is read as a whole document so that one may'
not create an ambiguity by oointing out a single .sentence. or clause. [Citation omitted.j Whether

a contract is ambiguous is to be determmed from examining the entire contract not by reviewing_

1solated port1ons of the contract " See Wzllzams v. Government Employees Ins Co 409 S.C.

586, 762 S.E.24 705 (2014) (citations omitted).
An agreement is not ambrguous merely because it contains more than on_e‘provision:on a

' 'toplc SO long as it deﬁnes the partles rights and duties:
In ﬁndmg the arbrtratlon agreement amblguous the 01rcu1t court held

- The first' paragraph of the agreement references "WMAS, its ofﬁcers
directors, agents, reg1stered representatwes and/or employee . The []
paragraph [immediately -following] states, in pertinent part 1 (we)
understand that: (1) ARBITRATION IS F INAL AND BINDING ONTHE
PARTIES (i.e., YOU AND WMAS).... This Court finds that this second
paragraph is set forth with greater emphasis than the first and is

' inconsistent with the preceding paragraph as to who is to be controlled by
the arbitration agreement. :

- We find there is no inconsistency or ambiguity between the clauses. Even

acknowledging a difference, the most logical explanation is that the language of

= . the first paragraph actually creates the agreement to arbitrate, and the second
‘paragraph merely summarizes that agreement. - :
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See Buice v. WMA Sec., Inc., 380 S.C. 149, 157, 668 S.E2d 430, 434 (Ct. App. 2008). The .

relevant Membership Plans, Club Rules and By-Laws all state, in plain language, that a resigning *
) equity. member remei_n_s -_obligated to pay duee and other charges until the Club rei.ssue_s thev
resigned equity membership.‘ The Dennises can cite no other document that eays or suggests,
anything to the contrary. -

2. "The Partles Agreement Does Not Allow a Member to End His Finarcial
Responsibility By Requiring CIMC to Expel Him

The Court of Appeals found plau'sible'the Dennises' argumeht‘ that the ‘General Club

Rules gave members an altematlve to resignation: they could simply stop paying their dues and
fees, and the Club would be required to expel them, thus rehevmg them of further financial
obligation. - For the reasons that follow the Dennises' argument:is- wrong as a matter of law.
First, the Dennises were not expelled,_ they resigned. Second; the only 'way for a member to end
his membership is through '"resignation," under which the memb_er retain_s his financial -
obligations until the reissuance of the membership. Members cannot expel themselves and
thereby end' their financial ohli’ga_tioris'. | | ‘ _

‘The 2001 CIMC General Club rules defined "Suspension," "Termination,” and
"Expulsion" in terms that mede' clear — as common usage of these terms siiggests --‘that they‘ "
referred to the suspension or ending of a membership by the Clﬁbﬁs action:

14.1.3. Suspension. The Board of Directors.-may suspend a member and his or her

family or guests from some-or all the Club privileges for a period of up to one (1)

year.- Dues and other obligations shall accrue during such suspensmn and shall be
- paid In full before reinstatement to full pr1v1leges :

14.1.4. Termination. The Board of Dlrectors may by a two-thlrds (2/3) vote of the

directors present request the resignation of any member -of the Club for cause

deemed sufficient to the Board. If the member does not resign at the request of
‘ the Board, the member may be expelled by the Board.

14.1.5.. Expulsion. Any. Member of the Club who has been. expelled shall not .
again be eligible for membership nor admitted to Club Facilities under any
circumstances. An expelled member shall be so notified by registered mail and
shall have the obligation -to surrender his or her membership certlﬁcate for
reissuance by the Club to a new member '
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| (See App., at. p.648); Similar provisions are also contained m the Februaryl23, 206§ version of .
CIMC's General Club Rules. (See App. at p.657).” These provisions are;clearly not methods for
members to end their own memberships, but rather, are ways for CIMC to end memberships.

The Court' of Appe.als concluded that a potential ambiguity exists because CIMC's
‘governing agreements could be read to allow a member to expel himself simply: by"ceasing to
pay dues. -Specifically, the Court of Appeals relied on a version of the Club's general rules that

prov1des that the llablllty for unpald dues ends after four months of delmquency by the

A.mandatory process of expulsion." (See App., at pp.6). The Court of Appeals rel1ed upon thrs
language in the 2001 General Club Rules:’

Any member whose account is dehnquent for s1xty (60) days from the statement
date may be suspended by ‘the Board of Diréctors. . . . Any member whose
- account is not settled within the four (4) months' perlod followmg suspensmn
shall be expelled from the Club.

(See App., at p.647 § 13.3.1).

‘The Court of Appeals decided that summary judgment was 1nappropr1ate because th1s
-language could be construed to confer upon CIMC members the right to be expelled from the
Club four months after the suspensron Eof their account. However,' the Record does not support
the Court of Appeals' interpretation. Rather, the Record shows that theDennlses p‘rovided-notice

- of their intent to resign -fromi the Club, not that the Club expelled thern or suspended them (a
.precond1t1on to expuls1on) The 01ted provision of the 2001 General Club Rules makes clear that‘ ?
suspensron is drscret1onary ("may be suspended") (See App., at p.647 ‘H 13.3.1). The Record
contams no evidence that CIMC ever did so. Indeed the Court of Appeals rec1ted in its op1mon '
that "[i]n November 2010, Appellants [the Denmses] stopped paying dues to CIMC,‘ assertmg_
their tender of a letter of :resignation to CIMC relieved them of any further obligation to CIMC"
Callawassie Island Members Club, Tnc. v. Dennis, 417 S.C. 610, 612, 790 S.E.2d 435, 436
(Ct. App. 2016) (emphasis added>._ The D‘ennises present‘noj_evidencle that the_lr names were
"posted in a prominent place in the Clubhouse." (See App., at:‘p.647 913.3.2). Defendants )

proffer no evidence that CIMC notified them by registered mail that they had been expelled.
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(See App.; at p.648 9 14.1.5). Finally, the Dennises produce no evidence that the.y-were ever :
asked to or "surrenderfed] . . . [their] membership certificate for reissuance by the Club to a new
member." (See id.). Becous'e the Record does not shovt/ that the Dennises' membership was -
suspended, the Dennises cannot show (even granting them the beneﬁt of every doubt as to the
rrieani_ng of the parties' agreernent) that the reqoirement' of "suspension" was met, which could
lead to a mandatory expulsion under the parties' agreement.

' E'\r'en. if the Court of Appeals 'rvere correct that Ath'e Denrrises did not resign and were
instead expelled, the Dennises nevertheless agreed to remain financially obligated for their
membership until it is reissued. - The documents are consistent that "An expelled member . .
shall have the obligation to surrender his or her membership for reissuance by the Club fo a new
member." (See App., at p.648 714.1.5 and 527 9 14.1.5 (emphasis added)). Nothing in the
General Club Rules, the Membership Plan, or the By-Laws states that expelled members are
excused t‘rom their financial obligations before their memt)ership is reissued. The only methods
of "reissuance” anyWhere in the Record- are: (a) reissuance of the memoership'to the -purchaser of
a member's property and (b) reissuance of the membership to a buyer V1a the resale list. In either |
event, reissuance presupposes that the member will" fulfill the ﬁnancml obhgatlons of his
membership until reissuance. Nothmg in the record suggests that the partres intended to treat |
' "expulsiOn"‘ any differently from "resignation." |

Finally, the Court of Appeals' "mandatory expulsion" constructiorl_ violates :g fundamental

‘principle of contract 'interpretation: o | ' |

"Instruments should receive a sensible and reasonable construction and not such a
construction as will lead to absurd consequences or unjust results." [Citations
omitted.] "A principle of construction which is also-well settled is, that where one
construction would make.a contract unusual and extraordinary and another
construction,. equally consistent with the language employed, would make it
reasonable fair, and Just the latter constructlon must prevail." [Cltatlon omltted]

 See Mzshoe V.. General Motors Acceptance Corp, 107 S. E2d 43, 234 S.C. 182 (1958) In
holding that the Dennises might be "entitled to expulsion" and rehef from all financial

obligations to CIMC, the Court of Appeals indulged a most unusual and extraordinary reading of
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the agreements. Under the Court of Appeals' reading, on one hand a member who re51gned his

- membership and followed the procedures prescribed for resrgnation would remain ﬁnanc1ally, o

~ obligated unt1l his membership was re1ssued on the other hand, a member who just umlaterally -
stopped paying his dues, in v1olation of his membership agreement, would in time be entitled-to
be expelled and be relieved of further obligation. Nothing 'in the Record Asug-gests that the parties
~intended such an anomalous and unfair result, and the words used in CIMC's governing
documents do not support that result. |

Surely no clear-thinking person could seriously believe that the Club's founders designed
a prograrn wherein lmembers 'Who wish to leave are encouraged to break the rules" 'andistop"
- paying dues thus exerc1smg ‘their ! 'right” to. force the Club to expel them. A ‘party "is not |
permitted to reinterpret written contract terms midstream because he is unhappy with the contract
he executed." See Silver v. Aabstract Pools & Spas, Inc., 376 S.C. 585 593, 658 S. E 2d 539, |
543 (Ct App 2008) (cztzng Ecclesiastes Prod. Mznzstrzes V. Outparcel Assocs LLC 374 S. C |
483, 498 649 S.E.2d 494,501 (Ct. App. 2007) ("Parties [to a contract] are governed by their
outward expressmns and the court is not at hberty to cons1der their secret intentions."); Bannon |
v. Knauss, 282 S.C. 589, 593 320 S.E.2d 470, 472 (Ct. App 1984) ("Interpretation of the
contract is governed by the objective manifestation of the parties' assent at the time the contract
- was made It does not depend on the subjective, after the fact meaning one party ass1gns to it.") '
(emphas1s added)) The Court of Appeals right- -to- expulsmn reinterpretation of the membership
~ agreements makes sense only when viewed through the lens of a party who regrets the agreement
that he made and seeks to change it.
- In summary; :chc's' governing documents are clear that a member who wishes to leave
the Club must follow -the__provisions for resignation; including'remaining obligated to pay dues
,until a new member takes hlS :or her place. This -is a corrimitment tliat the Dennises cannot deny

‘ undertaking yvhen they purchased their membership in CIMC.
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3. The Court of Appeals Improperly Relied on Statements Attributed to Ellen
Padgett .

The Court of Appeals also found an issue of fact in testimony regarding representations

that CIMC's predecessor allegedly made to the Dennises before the pa_rties entered an agreement:‘

'Appellants [the Dennises] presented evidence that prior to joining CIC they were
assured by CIC employee Ellen Padgett that they would never be obligated to pay
for more than four months of past dues. Ronnie Dennis testified Padgett informed
him his "maximum liability was for four months," and Jeanette Dennis testified
Padgett told her if Appellants wanted to leave the club they would only be
responsible for four months of dues. Padgett testified in her deposition that she
understood section 13.3.1 to mean that after four months of delmquency,
member would lose h1s or her membership. :

(See App., at pp.6). For the reasons that follow, the Court of Appeals erred in allowmg the. i
Dennises to potent1ally evade the1r contractual obhgatrons through such alleged representatlons

Under the 1994 Plan for the Offering of Membersths in the Callawassie Island Club
("Rely Only on Informat1on in Thrs Membersh1p Plan and Its Exh1b1ts") '

No person has been authorlzed to give: any mformatlon or make any
representation not contained in this Membershlp Plan and, if given or made, such

. information or representation must not be relied upon as hav1ng been authorized
by the Partnershrp or the Club.

(See App., at p. 579) The Denmses expressly agreed that they did not (and could not) rely on
any representatrons by Ms Padgett or anyone else. South Carolina law enforces an agreement
. that prior representatlons are not to be rehed upon to add to an agreement's representations. See
| ~ Redwend Ltd. P'ship v. Edwards, 354 S.C. 459, 471, 581 S.E.2d 496, 502__ (Ct. App, 2003)-("The
-parol e‘v.i'dence rule prevents the introduction of extrinsic evidence of agreements or:
understandings contemporaneous with .or'prior to execution of a written instrument when the
- extrinsic evidence is to be used to contradict, vary, or ekpiain the written instrument."); Davis v. .
" KB Home of S.C. Inc., 394 S.C. 116, 127-28, 713 S.E.2d 799, 805 (Ct. App. 2011) ("A merger -
clause expresses the intention of the parties to treat the writing as a complete integration of their

agreement.").
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Consequently, the Court of Appeals erred in relying on Ms. Padgett's testimony, which

- was inconsistent with the parties' free and voluntary agreement. -

CONCLUSION

For _the foregoing reasons, Petitioner »The Callawassie Island Members Club, Inc.
respectfully requests that this Honorable Court vacate the decision and opinion of the South

Carolina Court of Appeals and affirm the trial court's grant of summary judgment to CIMC. |
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