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STATEMENT OF ISSUES ON APPEAL

1. DID THE CIRCUIT COURT ERR BY ISSUII;I G THE ORDER
SUBSTITTUTING PLAINTIFF FILED DECEMBER 1, 2016 WITHOUT
| GIVING APPELLANT AN OPPORTUNITY FOR HEARING?

2. - DID THE CIRCUIT COURT ERR BY DENYING APPELLANT’S

MOTION TO RECONSIDER IN ITS ORDER FILED JANUARY 26, 20177



STATEMENT OF THE CASE

This is an appeal from a circuit court order in a foreclosure case substituting -
the Respondent as Plaintiff. This i‘s 'also an appeal froni a subsequent circuit court
order denying Appellant's motion to reconsider that prior order.  The
j Respondent was not the original plaintiff in this foreclosure case. On November
- 22,2016, Nationstar Mortgage LLC, which was a prior plaintiff in this case, served -
by rnail a combination motion/proposed Order Substituting Plaintiff (“Substitution
: Order”), which was received by Appellant’s counsel on November 30, 2016. No
‘hearing was reduested by Nationstar on this motion. On De‘cernber 1, 2Ql 6,J udge
Roger M. Young, Sr.vsigned and ﬁled the Substitution Order witlrout a hearing.
Appellant d1d not consent: to the entry of the Substitution Order, which was filed
with the court less than 10 days after it was served by mail. As a result of thls
order, Respondent l)ecarne the current plaintiff in this case' and the caselcaption
was changed accordinglyt Appellant S counsel recerve'd notice of entry of the
Substitutlon Order on December 7 2016.

| On December 19, 2016, Appellant served the Motion to Reconsider Order

Substituting Plaintiff and For Sanctions (“Reconsideration Motion”) on
Respondent, wliich was ﬁled with the court on December 22, 2016. The
Reconsideration Motion was heard by Judge Mil<ell R. Scaroorough on January 23,
2017 after which he entered a Forrn 4 Order (“Reconsideration Order”) on January
26 2017 denying the Recon51derat10n Motion. The court's ruling in the
Reconsideration Order was based on the court's finding that the Reconsideration

Motion was not properly filed according to Rule 59(e), SCRCP and that the



Appellant did not show any prejudice as a result of fhe SuBStitution Order.
Appellant's counsel received notice of entry of the Reconsideration Order on
February 2, 2017.

| On March 4, 2017, Appellant sérved a timely Noﬁce of Appeal with this

court appealing both of the circuit court orders indicated above.

ARGUMENTS

L. TﬁE ENTRY Olj‘ THE SUBSTITUTION ORDER WITHOUT
OPPORTUNITY FOR HEARING VIOLATED APPELLANT.'S |
| ) CONSTITUT IONAL RIGHT TO PROCEDURAL DUE PROCESS.

| As can be seen from a review of the Substituf[ion Order itself, especially the
mot:ioﬁ covér sheet attached to it (Substituﬁon Orde;r, p. 1), the Sﬁbstitutiqn Order |
was entered without anice or‘opportunity for hearing. This Violateci App_ellant’s
right to proceduraﬂ due précess under both the United States Constitution and the
South Carolina C'ons;[itution. The 14™ Amendment to the United States
Constitution guarantees to United States' citizens that no strflte shall “deprive any .
persén of life, liberty, or propefty Without due pArocess of 1a§v.” Article l; Section 3
of the South Carolina Constitution guarantees the same right to South Carolina
citizens.

The constitutional right to procedural due process has Been interﬁreted by

our courts to require several basic elements. One of tﬁosé elements is sﬁfﬁcient
n.o..tic.e of any judicial action that one party infends to take against another party.

“The Court has consistently made plain that adequate and timely notice is the



fulcrum of due process whatever the purposes of the proceeding. See e. g Rolle

V. Hollv 176 U. S 398. 409; Coev AnnourFerlzlz er kas 237 U. S. 413, 424.

Notice is ordmarrly the prerequ1s1te to effectlve asseftion of any constitutional or -
other rrghts without it, vindication of those rights must be essentlally fortuitous.”In
Re Gault, 387 US. | (1967). Interestingly, the Rollel case cited above was a
foreclosure case under Texas law where the statute only provrded for 5 days notlce
- ‘ro appear in defense of a foreclosure suit, which the Supreme Court found to be
insufficient to .afford r)rocedural due pro'Cess. lln tlie_ present cese,‘ there was no
notice of any hearing, since the motion cover sheet and proposed order submitted to
the court _did not request one (}Substitution Or_der‘).’ Even if this corrrt were to .
consider, l‘or purpo.ses.of obj ectiné_to the _proposed order_, the amount of not.ice of
the pr_oposed'order from the time it was received'bv Anpellent's counsel to rhe t.lme‘
the Substitution Order was entered by the coul“r, thet time period was only one day,
which is clearlv insufﬁcient under the standard of tlre Rolle_‘_‘rl case cited above. ’
Anolher elément of proce‘dural dueprocess is an opr)o1;t1mity to be heard on‘
any action that a party is asking the court to take. As stated by the Supreme Court

in Mathewsr Secretary of Health, Education, and Welfare v.vEldridge, 424 U.S. 319 |

(1976) “[t]hls Court conS|stent|y has held that some form of hearlng |s '
reqwred before an individual is finally depnved of a property mterest Wolffv.

McDonnel/, 418 U. S. 539, 557-558 (1974). See, e.qg., Ph///iQS V.

Comm/SS/oner 283 U. S. 589 596-597 (1931) See also B

condemned to suffer grievous loss of any kind, even though it may not involve
the stigma and hardships of a criminal conviction, is a principle basic to our
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society‘." Joint Anti-Fascist Comm. v. McGrath,‘ 341 U. S. 123, 168 (1951)

(Frankfurter, J., concurring). The fundamental recjdirement of due process is

- the opportunity to be heard "at a meaningful time and in a meaningful

manner." Armstrong v. Manzo, 380 U. S. 545, 552 (1965). See Grannis v.

Ordean,234 U. S. 385‘ 394 (1914).” See also, Powell v. Alabama, 287 U.S. 45,

68 (1932) requiring notice and an opportunity to be heard. Sincé Appellant was
given insufficient notice of thé motion.and no opportunity to be heard on the
~ motion resulting in the proposed Substitution Order, .Appel‘lar'mt was not even
- arguably provided with constitutional due process before the Sﬁbstitution Order
was entered. |

Our South Cérolina Supreme Court has acknowledged that these same’
eléménts of proce.dural due process as‘guaranteed by the United States Consﬁtution
apply in ‘c.)ur étate. Inre Vora, 345 S.C. 590, 59“3;,‘582 S.E.2d 413 (2003). In
add.ition, our Supremé Cqurt has in,dicated that the due précess riéhts of South
Caroli;lé citizens under our state constitqfio_n_ are idéntical to the 1-'ights pfovided for

ﬁnder the United States Constitution, and should be interpreted similarly. SCNB v.

Central Carolina Livestock Mérket, 289 S.C. 309, 312, 345 S.E.2d 485 (198.6)..
The SCNB case was also a foreclosure case, and‘the Court also stated that a“;...
decreg of foreclosure is a property interest protected under the due process
clauses.” Id at 313.

Our sta;[e appellate courts have also indicated that in oraer for a violafion of
the Aﬁe process clause to bé actionable, there mﬁsf be prejudice due to the alleg-e-'d

denial of due process. Chastain v. Hiltabidle (Ct. App. 2009) 381 S.C. 508, 673




S.E.2d 826, rehearing denied, cert. denied. In this case, Appellant alleges that had
he been provided with an opbortunity for hearing on the motion resulting in the
Substitution Order, he would have appeared and contested the motion. Appellant
was therefore prejudiced by the failure to provide him with reésonable notice and
oppenunity to be heard on this motion. Further, Appellant is prej udieed by having
to expend time and money defending Respondent's prosecution of the Coniplaint.'
In the event that Respéndent is not required to establish that it is thehproper party to
pursue the Complaint until some time after substitutien is permitted, then even if
Appellant eventually prevails in establishing that Respondent is not the proper
party to pursue the Complaint, perhaps even not until the trial of this case, then '
Appellant wiH‘have had to incur significant unnecessary expenses to do so, whieﬁ
prejudice could have been avoided by requiring Requndeﬁt to establish its right to
be_i e.ubstituted as the Plaintiff in this action at the fime its motion to do so was filed.
The fac‘; that our state Supreme Court has already ruled that interlocutory Qrders

substituting parties affect a substantial right such that they can be immediately

appealeda Neeltec Enterp., Inc. v. Long, 397 S.C. 563.566-7, 725 S.E.2d 92‘6. 928-
ﬂm, also establishes prejudice to the Appellant in this case, since Appellgnt
was unable to protect this substantial right when he was not provided reasoﬁable
eOtice and an opportunity for heaﬁng before the. Substitution Order was entered.
indeed, if the Appellant were to have waited until 'after trial bto have. raieed this
isvsee,»(_).ur Sep_reme Court has found that a defendant has waived the right te appeal
the substitution of a plai‘ntiff,. and that this V\/_ai{/er was established by defendant's

continued defense of the action brought by the allegedly improper plaintiff without



objecting to the substitution at the time it was initially proposed. Watts v.

Copeland, 170 S.C. 449, 456-7. 170 S.E. 780, 783 (1933). Since Appellant would

be prejudiced if his right to challenge the alleged due process violation were found -
to have been waived, Appellant has relied upon our Supreme Court precedent in
challenging the Substitution Order at this time. Appellant therefore believes that he
"~ has been prejudiced by being denied procedural due process when the Substitution:
Order was entered vwithout reasonable nq‘;iée or opportunity for hearing, and that
the Substitution Order should be reversed as a result.
II. THE ENTRY OF THE SUBSTITUTION ORDER WITHOUT |
QPPORTUNITY FOR HEARING VIOLAT ED THE'VSOUTH CAROLINA
RUL]IES.OF CIVIL PROCEDURE. | |
| Rule 7(b), SCRCP states that “la]n épplication to the‘ court for an order.
t.sha‘llb i)e by moﬁon...”. In this case, what was actually suEmittéd to the court for
signatu're waé a proposed order (Substititution Order),.no£ really a motion.
HoWever, since at the bottom of the proposed order the words “I SO MOVE”
épbear ébove the Respondent's counsel's signafure line, App'ellént concedes that the
propoéed order could possjbly ‘be consfrued by thé court és va motion‘ as well, so the
issue of whether or not this was a proper motion is not being pursued on appeal.
This partipular order is ﬁot a consent order, since Appellant's ’consent to the
_proposcd order was never sought nor obtained, so that is not an issue either.
However, Rule 6(d), SCRCP, provides that motions should be served not
later than ten days before the hearing on theimotion, other than motidné which may

be heard ex parte, and there is no indication that a motion to substitute a party is an
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allowed ex parte motion. As stated in Jackson v. Speed, 326 S.C. 289, 310, 486
S.E.2d 750, 760 (1997), “Rule 6(d), SCRCP, provides notice of a hearing 'shall be
served not later than ten days before the time of the hearing, unless a different

"

. period is fixed ... by order of the court'.” Also, Rule 6(d) requires “specific notice
of the day certain fixed for the.heéring mﬁst be furnished not later than ten days
prior to such hearihg unless the excéptibns stated in Rule 6(d), SCRCP, apply.”
Summary judgment égainst éne not receiving tirﬁely notice of the motion hearing,

wrongfully denied opportunity to submit affidavits, documents, or testimony

opposing moving parﬁés motion and is prejudiced thereby is reversible error.

Dedes V. Stricklgnd, 307 S.C. 152, 154, 414 S.E.2d 132, ’1‘34 (1992). Since Z
Appellant was not provided with an opportunity for heaﬁng before the Sﬁbstiiution
Orde.r .\;vas entered, Rule 6(d)? .SC-RCP was violatéd by this omissibn. |

| R.ule‘25(jc), SCRCP. is the mle that contfols substitution Qf a party duripg :
the pendency of a case; “Rul¢ 25(c) is applicable where there is a' tra.nsfer,bof
interes.t during fhe pendency of an naction, whereas Rulé 17 1s api)licable Whe;e ‘

‘there 1s a transfer of interest prior to the commencemcﬁt of an action.” Bryant v.

Waste Management, Inc., 342 S.C. 159,'536. S.I;Z.2d 380 (Ct. App. 2000)(FN 2).

Rule 25(c) provides as follows: “In cajée of any transfer of interest , the |
action may be.continued by or agaiﬁsf the original party, ﬁﬁless the court up&n
motion djrects the person to whom the interest is transferred to bé subétitufed in the
action of joined with the original party. Service of the mbtion shall be rﬁadé as
provided in Rule 25(a)(1)”.

Based on the text of Rule 25(c), the Respondent appears to have had two

12



options.when deciding how to address an alleged transfer of interest. The first
option, which Respondent did not choose, would have been to have allowed
Nationstar to remain as the current plaintiff in spite of the alleged trans_fer of
interest. The other option was to servea motion to substitute the plaintiff, which
the Respondent chose to do. However, the option to serve a motion to substitute
thé plaintiff -rquired the Respondent to follow the procedures for service of the
motion as set forth in Rule 25(a)(1), SCRCP.‘ Reference to that rple will show thét
the Respondent was required to serve the motioﬁ to substitute “... togethéf with the
notice .of hearing...on the parties as provided in Rule 5...”. This procedure was not
followed in this case, which is why the Substitution Order is improper upder the
applicable rules.‘ Rule 25(a)("1) fu\rther provides that the acf[ion may be disnﬁssed if ’
the party substitution is‘rllot made within a reasonable time. Whether or no‘;v.'a.n
astiqn .sho_uld be dismissed due to an improper Sﬁsstitution brder ‘a.nd insufﬁcient
co.mpliance With the procedural rules is another issue that the appellate court may
wish to..consider. |

Due to the Respondent's failure to comply with the procedurél'rule.s
indicatsd abové, and the resﬁlting f)rej udice fo the Appellant as detailed more
speciﬁcally in the procedural due process section aboye, the Subst.itution Order

should be Ireversed.



| III. THE RECONSIDERATION ORDER IMPROPERLY APPLIED
RULE 59(E), SCRCP.

Although an order on a motion to reconsider might ofdinarily be an
:unappeal'able inferlocutory order, in this case, a détgnninati;)n of whether or not the )
Reconsideration Order v;las prop‘er is necessary to.the resolution of this appeal. The
reason for that necessity can be found in the language of the Reconsideration Ofder -
itself. The Reconsideration Order was a one page Form 4 order. (Recongideration '

_ | Order). In pertinent part, this order held that “[t]hewcourt DENIES the fnotion [to |
'recon.sider]- finding that the Motion was not properly filed per Rule 59(e), SCRCP, )
“and that no prejudice haé been shoWn...”. In order to de’termiﬁé fhe reasoning for

| the couritl's! .shv()rtlorder, it is necessary consult“I.{ule 59(e‘),. SCRCP.- Tﬁét Rule |

provides in full as féllowsﬁ: “A motioﬁ to alter or aﬁlénd a jﬁdgment shall be served
ﬁrillot later fhar; 10 Vdays afte'r’ rec;eiét of the entry ;)f.f[he order”. In:vsvhm;t, _theéourt is
clairping théﬁ the Reconsideration Motion (Récoﬁs_ide;a‘;ion4Mojtion) was not' served -
within tén day.sbafter Appellant's counsel received the Substitﬁtion Ofderi |

However, ihis allegaﬁon is simply félse', apparently due to the'lowér court'_s

igﬁorance of Rulé 6(a), ISCRCP concerning thé éomputatic;n of time. Althdﬁgh, if
the court is correct about the Rule 59(e) vi(.)latiojn, the Appellant's éppeal is.
untifﬁely and must be dismissed for that reason, which is why it is necessary 'fqr
résolption o'fthe ‘appeal for the appellat¢ court to also rule on ;Jyhether or not the
lov.\l/er court Was.in error in its'holding in the Reconsid.eratio.n Q;der.

As referencé ‘to th¢ Statement of the Case above will show, Appellant's

counsel received notice of entry of the Substitution Order by mail on December 7,
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2016, which fact was also alleged in the Reconsideration Motion (Reconsideration
Motion, p. 1) and isyundisputed. As is also noted in the Statement of the Case
aboveé and the certiﬁcat¢ of service attached to the Reconsideration Motion
(Reconsideration .Motion, p. 4), the Reconsideratixon Motion was served on

. Decembér 19, 20V1 6, Which fact is undisputed. Therefore, the initial question for
the appellate court to decidé in regards to the Reconsideration Order is whether or
not the Reconsideration Motion was timely ﬁied. Rule 59(¢), SCRCP requires that”
the Reconsideration Motion had to be filed withiﬁ >t‘en days after Appellant received‘
notice of entry of tﬁe Substitution Order on December 7, 2616. At first giance, it
would abpear that the service of the Reco‘n'side.ration Motion on DecemBer 19, :
2016 r_nigh£ be untimely, as the 10w¢r court held. '.Howlever, tﬁe rules cannot be
intgrpfeted in is;)l;cltion. Rule 6(a),l SCRCP, provi.de's that you don't count tiie day4
that the Substitution Order was received: This means thgt in this ca‘se- the ‘
Reconsideration Motion Would normally have had to have been served no later than
Dgcember 17,2016. However, reference to a standard calendaf, of which the

' Appellant requests that the appellate court ‘take judicial notice, \yill éhow thét
Decemb}er 1.7,. 2016 was a Safurday. In that rcgérd, Rule é(a) further provides that
if tﬁg last day of the response period .is af Saturday,vlthen the responsé Ideadline. is
éonﬁnued until the “next day which is neither a Saturdéy, Sunday nor such a
thid%y”. In tﬁis case,. a proper application of Rule 6@5, SCRCP, means thét‘the
deadline for Appellant to serve the Recénsideration Motioﬁ was Monday,
Decémbef 19, 2016, which was in fact the date that the ReconSideraﬁon Motion

was served. Therefore, the lower court's holding that the Reconsideration Motion

15



was not timely-ﬁled pursuant to Rule 59(e), SCRCP is in error and should be
- reversed.

In addiﬁon to the Rule 59(e), SCRCP holding in the Reconsideration Order,
the lower court also held that Appeliant was not prejudiced by the entry of the
Substitution Order, although the lower court did not explain why it reached this
conclusion. The lower court's failure to explain why the Appellant was not
prejudiced by the entry of the Substitution Order should allow the appellate court to

- find that this conclusory finding is not suppo'rtéd by the record, especially since |
‘Appellant has specified the néttﬂlre of the pfejudice to the Appellant fror;l the entry
of this order in the section above regarding the due process violation. Indeed,
.refergrllce to the Traﬁscript of the January 23, 2017 hearing on the Reconsideration
Motion (“Trénsqript”), at page 7, lines 4-10 of that Transcript, will show that
initially, the lOwér court judge was also surprised by thé entry of the Subéfit_ution ‘.
Ordef without a hearing, since that is not his ﬁormal procedure. .Also, wheﬁ
Appe_llant'; counsel said on the record at the hearing on the Reconsideration
Motion that Appellant had been prejudiced by the entry of the Substitution Order,
th¢ lower éourt judge admitted that “[Abpellant has] bé'en -prej udiced by failure to .
;get nbﬁce of 1t [ agree with thét.” (Trans., p 15, ll 14-17). In further distaﬁcing
himself from ’;he Sﬁbstitution Order, the lower éourt judge séid “Why I have a.
pr_oBlem; and this is what I'm trying to telegraph t‘o yéu—i didn’t sign this order. It
got signed by? I assurﬁe, the administrative judge, Judge Young. Back in December
He was méving stuff éut by the end of the year.: No motion hearing was ﬁléd. It

just came in, an order substituting Plaintiff.” (Trans. p. 15-16, 11.23-25, 1-4). In
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addition, the lower court stated “I'understand the concern with substituting the |
Plaintiff and not getting notice. Okay? When I first got on the bench I was real
surprised at how often that went on.” (Trans. p.18, 1l. 21-24). However, after
making all of these statements, the court stated inexplicably a few paragraphs later
“So I'm going to allow the order to substitute the Plaintiff to remain”. (Trans. p.
19, .ll. 12-13). After which, Appellant's'counsel asked to be heard .on the |

| Reconsideration Motion, to which the court stated, before Appellant's counsel

: attempted to make his arguments, ‘gSure go ahead. Go ahead. I'll rule against you,
but go ahead and make your record'.” (Trans. p. l9, 11. 1V4-l9). Appellant's counsel
thereafter attempted to make his argument in support of the Reconsid_eration
Motion, but izvas'cutoff after about four sentences (Trans. p. 19-20, 11. 23-25, 1-5)

: a_nd. \.zvaswonly able to raise part of the due proeess argument before the lower court
Judge indicated his intention to let Appellant argue the Reconsideration Motion
before Judge‘Young, who had issued the Reconsideration Order (Trans. p.‘20, 11.6-
11) .After indicating to the court that Appellant would be willing to do that,. but
would prefer to try to get the Respo‘ndent to offer to settle the matter by agreeing to
pay for Appellant's counsel's timein.pursuing the Reconsideration Motion, the
10wer court judge responded “I'm not going to give you the .relief that you seek, Mr.
Cantrell. I don't find any prejudice here. 1 do see that there was a bcost that your
client has ineurred based upon this ‘Motion, however, the transfer of the note and
mortgage——l think I've been fairly clear on the record abont what has happened A
here. | I don't find any prejudice to you based on that.” (Trans. p. 21, 1. 7.-14). The

lower court judge went on to indicate what appears to be the real reason why he ,
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ruled againsf thé Appellant, which was due to the fact ;that Appéllant had delayed to
file an amended answer for six months, which answer would have added é third
party complaint td the answer, not involving the parties to this appeal. (Trans. p.20-
21.11. 15-25, 1-4). After attempting té point out to the court that any allegéd
prejudice to a third party for not addiné> them as a third party defendant sooner was
not relevant to the Rechsideration Motion before the court, the éourt chdse to deny
the Reconside'ration Motion outright, without sending the motion back to Judge
Young, as previously indicated, and without allowing Appellént a meaningful
opportunity to be heard or to actually maké all of his arguments on the
' Reconsideratién Motion. (Trans. p. 22-23, 1L 5-25, ’1 -6). A‘ppel_lant th¢refore
Bclie.vés that he was Aeqied prbcedurai due proces.s‘ at the hearing on the
Réqonsideration Motion, and that the lower cou‘rth. ruli‘ng was arbit‘rary‘ and |
capricious, With its finding of lack of prejudice to Appellant being unsﬁppqrtgd by
the recofd.l To the exient that Appeilant was unable to make a completer r“.écord du¢
to fhe fact that Appellant's counsel was cutc;ff duriﬁg éral argument, Appellant
respec‘;f_ully requests that the appéllate coﬁrt ailow the arguments to Bc,more fully
dgveloped in these. appeal briefs. | | |

| _ Therefore, due to the léwer couft's impfoper ruling in régards to cor.np.li‘an‘ce
'With Rﬁle 5..9(e), SCRCP, and the lower court’s ﬁnsupported ﬁnding of no prejudice
to _Appellapt frofn the éhtry Qf th.e Reconsideration Order, Appellgnt lrespectfully |
requests that the appellate court reverse the Recoﬁside;atidn Ordé_r and find that the

Substitution Order should be reversed as well.
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IV.  CONCLUSION

The Substitution Order was improperly entered in _this matter, due to both
the fact that Appellant was not provided with procedural due process from the
insufficient notice of the Substitution Motion and due to the lack of opporturﬁty to
be heard on th.at Motion, and also due to the failure of the Substitution Motion to
comply with the applicable rﬁles of civil procedure, both of which resulted in |
prejudice to Appellant when the Substitution Order was entered.

Likewise, the Reconsideration Motion improperly applied Rule 59(e),
SCRCP, and its finding of no prejudice to Appéllant was nof supported by the
record, which record wés also limited iﬁ its development due to the lower court's

, fefusal té allpw Appellarit to makq a complete record.
.‘ .Therefore, Appellant respectfully requests that the appellate court eﬁtef an .
ordef reversing 'thé Subsﬁtﬁtion Order and the Reconsideration‘ Order, and

remanding the case for further proceedings to the lower court.-

Il

R. Cantrell, Jr.
Cantrell Legal, PC
Post Office Box 1276

" Goose Creek, SC 29445-1276
(843) 797-2454
Attorney for Appellant
SC Bar # 10309

Dated this October 23, 2017.
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