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STATE OF SOUTH CAROLTNA
n The Court of Appeals

APPEAL FROM ANDERSON COUNTY

_ Court of Géneral Sessions
Scott Sprouse, Circuit Court Judge

~ Appellate Case No. 2016-000527

THE STATE,
| ~ Respondent,
Y.
JESUS V. MARTINEZ, -
o ' Appellant.
| DESIGNATION OF MATTER

? ~  TOBE IN CLUDED IN THE RECORD ON APPEAL

~ Inaddition to the matter aesignated:by Appel_lant, Respondent prpposés the following to- |
~ be included in the Record on Appeal:_

Trlal transer 'ipt pages 28—-34 38-60, 65—75, 84 86-91 94—95
97-130. .

E"I‘o facilitate the p_ljeparatibn_ of the Final: Brief,f chSponqent requests that coutisel for - |
Appellant rotain the page npmbérs of the trial tr_g.hs)ci*ipt in the Record on Appeal; in addition to
the :nevi:/ page m‘jmberé. | "

The upder_sigﬁed hereby certifies this Designation iébntai.ns no matter which is irrelevant

to this appeal. |

ALAN WILSON
Attorney General
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proven their case beyond a reasonable doubt, you get to
say gﬁil%y. But we believe that'during the cou?Sé of
this trial we’re going to show yéu that Mr. Vargas should
be found not guilty. | |
ﬁhank you veéry much.

THE COURT: All right. Ms. Huey, call your
first'witness. , |

MS. HUEY: Your Honor, the State calls Trey
Mills to the stand. |

FLOYD SIMPSON “TREY” MILLS IIX
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MS. HUEY: |
0. Mr. Mills, whit is your occupation?
A. I'm a civil trial attorney. 1I’'ve been practicing
since January 6th of 2006 here in Anderson County with
Ernie Trammel,
0. And what’s the name of your £irm?
A. It's Trammel and Mills now. It was Trammel Law Firm
when I first staitéd. |
Q. And-so_how-long have you been an attorney all
tqgether?
A. Going on eleven years.
Q. And a partner for how maﬁy?

A. Five.

16
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%

Q.;‘ Generally, what does your practlce consist of?

: Ai_ We re a 01v1l trlal practlce. We do worker s

compensatlon and personal 1njury claims when you re hurt ;;
by the negllgence,:lgnorapce orzqm1531cns of chers. We
sge:insu;aﬁce ccmpaniesgn | | |

Q0. You sue ihsqrance»compaﬁies?

A, Yes. |

Q. &nd genefallyfhéwlaqd'When;do yopneatn ydufifee?

A. I qﬁly.eapﬁ’my fee -- it’s a c0ntlngeﬁcy'fee1 -I
don’t get‘pald up—ﬁrént,:by the;hbﬁ; Qr”a ;etaiﬁer fee.

I get paid based cn aipercentage of what x'gei my
clients. A thlrd, one-third, ninus any costs or liens or
thlrd-party lieéns for: health blllS and things of’ that |
natgre. If I get'themv@cthlng? 1 getlnothlng.

Q. And that's just_éenerally how ‘it works; is»that

correct?

A. That’s correct.

Q. Are you familiar with the defendant in this case,

Jesus Martinez?

A. * Yes.

Q. And how aﬁe you familiar wlth.him?

A. I fifst became familiar with him from a June §th(,.
2013; motor vehiclé collision his son Jesse was in who's

seated behind him in .the red checkered shirt. Jesse was

involved in a motor vehicle collision. He and Jesus came
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to my office to represent him. I represented Jesse on
that claim and resolved it for him for a settlement thaﬁ
he received:

And then I became their attorney on a second
occasion whén they were involved in a éecopd motor
vehicle collision on October 20th of 2013. And they_were
in5my office the next day on October Zist of 2013.

Q. And is Mr. Martinez, Jesus Martinez, in the
courtroom today?

A. Jesus Martinez is wearing the jacket and the blue
shirt seated between Mr. Smith and the intérpreter.

Q. And sitting at the defense table?

A. Correct. He's wearing the blue shirt.

0. So was Uesus a client of yours then to start with or
someone else’s?

A. He was my client. Eoch time he waé my client. I am
the only one at the office who does the personal injury
work. |

Q.A So what was the nature of your representation with
Mr, Jesus MartinezAthen, generally speaking?

A. A contingéncy-fee basis. He was my client vaas
representing for an injury claim.

Q. This was a motor vehicle collision?

A. Correct. This was a motor vehicle collision: First

it was him as guardian for his son’s injury. And then

18
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the Second time was représenting he apd his son er a

motor vehicle collision.

Q. And over the course of your representation of Mr.
Martinez, how many times do you think you saw him?

A. Half a dozen to ten counting -- six to ten times.
Q. And'would you speak with him:on each occasion?

A. Yes. |

Q; _And did you ever have any trouble communicating with
Mr. Martinez?

A. His English is very good.

Q.  And he seemed to understand you?

A. fes.

Q. As a result of your representation; eventually did
any issues arise?

A.  Bbsolutely. The issue that we’re heére for today.
Q. Okay. &and prior to that, what haﬁpened?: What went
wrong?

A. Okay. So he was involved in an October 20th motor
vehicle collision, he and his son. It takes some time
with treatment for them to get better: In this case, it
was probably the middle of the next year, so 2014, when:
we were able to gét all the bills and records together
and present them to the at-fault party’s insurance
company.

We presented them to the insurance company. They

19



Floyd Stmpson “Trey” Mills - Direct Examination by Ms. Huey 29

O .o ~ =3 W L=

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

made fairly*low offers. I believe Mr. Martineéz’s medical
bills were around twenty-five thousand dollars: They
made an offer of thirty-five thousand dollars:. I agreed
with Mr. Martinez that that was not a good offer, that e
shbuld file suit, which is initiate pleadings and
litigétion. He agreed.

We filed suit. My firm filed suit on his behalf and

Jesse's bghalf against the at-fault party sometime in

2014, on Juiy 30th of 2014, And then sometime between
July and Octobér, Mr. Martinez came into the office and
wanted to fire me.

Q. So he wasn’t happy with your representation?

A. He wanted his money. |

Q. And what do you mean by that?

A. He wanted his money now. He didn’t want to wait for
the litigation to be over. He wanted -- he was in need
of money then ahd now. I told him that’s not how it
works. We’ve lost leverage if I do that. I can
certainly settle it, but it’s evén then going to take
time because byvthis point, a defense attorney is
involved. And £hey get paid by the hour. |

Q. Now, so regardless, he did fire you though; is that
correct?

A. Yes. He sald he no longer wanted my services and

fired me there and left the office.
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Q. So once that happened, did you continue to have
contact with Mr. Martinez?

A. I sent him a letter indicating that just because he
fired me to try to circumvent my attorney’s fee, it
dqesn't work that way because the contract was signed. I
sent him a letter indicating with this,Signatgre, the
contract, all the infqrmation I sent to the insurance
company; and the lien I would be putting on his file to
be paid for not only my services but the medical liens on
his file for the treatmeﬁt that had been given to hini,
And T sent him a letter to his last address I had for
him;- There was some emails exchanged between the two of
us. He called the office and made at least two
appointments where I sat down and discussed -- just him,
face-to-face;, no interpreter -- these issues. And he
contihually-wanted'his money then. And he then realized
that this is going to hold up his money because I did
indeed have a lien on the file.

0. Now, was he was aware of that lien then?

A. Yes, very aware of the lien. I sent him everything
in writing. | |
Q. And what does that lien do?

A. The lien means the insurance company can’t disburse
the checks without my law firm’s name on it as well. And,

they can’t just give him the money because I am asserting

21



Floyd Simpson “Trey” Mills 111 - Direct Examination by Ms. Huey 3 1

w,

w

A(-TE- R B -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

a lien against both the fees -~ the settlement amount.

Q. And the reason for that is what?

 A. I work on a contingency fee. So a lot of people

agree to use me when they don’t hayé to put any money up
front. But when I do What I sdy I’'m going to do, I do
the work I say I‘m going to do and get you an offer on
the table that either we resolve or don’t resolve, I’ve
done what I said I was going to do for what you hired me
for. So I ﬁas asserting ﬁy fee on the case for the work
I had done and got the offer on the table for. He never
had an offer when he camé to me. I did what I said I was
going to do. I was asserting my fees and services,

Q. Okay. So drawing your attention then to February
12th of last year, what were you doing around one thirty,
one forty-five that day? |

A. I honestly don’t remember. I mean, I wasn’t meeting
with anybody. I was at my desk doing legal work.

Q. Just what you normally do?

A. Right.

Q. BAnd did you see the defendant in this case on that
particular day?

A, I know.that he called the office and wanted to make
an appointment impromptu because he was in the area. I
agreed, and he came to the office within five to eight

minutes after making the phone call.
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Q. And what did you understand the nature of this
meeting to be?

A. I know the insurance company had sent him the checks
with Both our names on it. And we had met previously
bgfbre this day and had agreed to work everything out. I
agreed to reduce my fee. I agreed to -- so everything
could move forward. We had agreed for him to sign the
disbursement which I need for my records. And he was
going to endorse the checks and put in my trust account
which I have to do by law. 1It’s a State of South
Carolina law. And so we were going to sign paperwork and
get everything moving.

Q. And so that’s what you thought was going to happen?
A. Bbsolutely,

Q. All right. And he did come to the office with those

checks?
A. Yes, he came to the office with those checks.
Q. So tell me about when you first met with Mr.

Martinez on this particular day thén? How did the
meeting start out?

A. He was waiting up front in our lobby to the right of
the door. He was sitting there in a long white leather
jacket. I went and got him. I brought him to the middle
conference room which is in the middle of our office.

There are two walls. The wall facing me would have béen
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the windows to the parking lot. And I would have closed

the two heavy wooden doors behind me. I sat him down to

the right of the head of the table. And I went and got

the disbursement paperwork with all the liens with
everything that needed to be signed.

Once I gathered everything, I closed the door behind
me, sat down at the head of the table, him to my right.?.
I got ready to sign 41l the paperwork and I passed it to
him to sign, indicating everything broken down to by the
penny, which is what a disbursement is. At that point,
he looked over it and passed me an index card with a
white background, little blue lines and a little red line
at the top. On it in English said, “Sign the check or I
will kill you.” I thought it was a joke. I mean, I
thought it was a joke. He kept pointing to it and
indicating that. I said, “That’s not funny.” You know,
regardless of, you know, English, Spanish, you don't joke
about stuff like that. He said he wasﬁ‘t joking. And
then he, you know, said, “Sign the check.” I said, “I'm
not signing the checks unless you sign the disbursement.
That’s how it works. I have to -- if you sign these
checks, you’re going to go cash them. I have lienholders
to pay. I have things to do with that money that, by
law, I'm obligated to do if you don’t do it.”

So he then stood up, lifted up his white leather
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jacket where he pulled out a black, what 1oled to be --
I don’t know what caliber, but it was a gun. It was a
black handgun. BAnd he said, “I'm serious.”

Q. And what did he do with that gun at that time?

A. He pointed it at me. At first, he put it under his
arm like that because T was to his left. And he said,
“SignAthe checks." My law partner, Ernie Trammel -- I
could hear him. He had just come out of his office. And
so I was trying to talk loud enough so somebody would
hear me. And he kept wanting me to sit down or to stay
down. And he had it tucked under his left armpit.: He
said, “Stay down.” You know, “Sign ...”

Q. You’re still seated at the conference table?

A. I was still seated. He was standing at this point.
He’'s not a very tall gentleman. And he was stiil
standing at my right side. He kept telling me to stay
down, sign the checks. And I kept backing away, telling
him not to.

And eventually he took his left hand and just
punched me in the back of the head. It wasn’t hard. It
wasn’t anything.that knocked me out. It didn’t -- it was
just this -~ it woke me up and rattled me. And at that
point, I tried to stand up and push my arm out to the
right, just as a reaction. T mean, I don't even know

what I was doing looking back. But it was just a
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reaction because I’d just got punched in the back of the
head with a gun being held tc me. |

I stcod.up. And when I did-that, he tried to hit me
with the butt of the gun. I'm six two; he’s not. He hit
me in the back of the head and the back of my right
shoulder. When he did that, he also put the guh to my
temple and said, “Sign_the fucking check or I‘11l kill you
and everybody in the office.”

I signed the check. I did so though -= I’'m very
narcissistic about my signature. I sign Trey. It's
really long to sign Floyd Simpson Mills III. I sign my
name a lot. I sign Trey. That’s how I sign everything.
I was hoping that somebody would realize when I signed it
like that, there’s a reason I did it.

Q. Okay. Let me back you up just a bit. He hit you
with his fist first?

A. Left fist first.

Q. He then hit you with the gun?

A, After I began to react and stand up and pushing away
with my right hand, he came down with his right hand and
the gun in his right hand to the back of my head and to
the right shoulder. It wasn’t .;.

Q. He didn’t get a good lick in, so to speak? Was he
able to really hit you hard?

A. I’ve been hit harder. Not with a gun.
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Q. ‘But you felt it nonetheless?

A. Yes, I felt it.

Q. He then put the gun to your head. Was the g@n'
touching your head?

At Yes. Yes.

Q. And he threatened you and everyone in your office?
A. He threatened-£o kill me if I didn’t sign the check
and everybédy'in my office.

Q. And you signed the checks; is that correct?

A. I signed the checks.

Q. What did he then do?

A. He then asked me to sit down and put my head on the
ﬁable, And I said, “No.” I was standing at this point;
I backed away from the door, the only entrance going into
the bqard room. And I said, “Just leave. Just go.” You
knbw,-I’m not putting my head on the table. I asked him
just to leave. And he grabbed everything off the table,
all the paperwork.

0. Including the checks?

a, Yes, including the checks, including the index card.
Grabbed everything, tucked it in his leather jacket and
walked out like nothing happened.

0. What did you do once he left?

A. I followed right behind him. And Ashley Reese was

coming in my direction headed to Ernie’s office. And I
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told her once he was clear, once he was at least towards
the front of the office, I sald, “Call 9-1-1. He just
puiled a gun on me.” At that time, you know, I went back
to6 my office to call 9-1-1.

Now, did you require any medical treatment?

No. No.

Did you ever have any bruising of yoq?

No.

© ¥ © » O

Would your hair have been covering oné of the spots
that he would have hit?
A Yes.
0. BAnd I don't think I asked you the address of your
law firm. Do you know?
A. 1650 East Greenville Street on Highway 81 there
beside the Zaxby's.
Q. And is that in the city limits of Anderson?
A. VYes.
MS. HUEY: Your Honor, it’s my understanding
that the Defense does not object to State’s 1 through 8,
so at this time we’d seek to admit them into evidence.
THE COURT: Any objection?
MR. SMITH: No objection, Your Honor.
THE COURT: State’s Exhibits 1 through 8 would
be admitted without objection.

(WHEREUPON, State’s Exhibits Number 1 through 8 were
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admitted into evidence.)
Q. Mr. Mills, if you don’t mind, would you step down?
I'm going té show you State’s 1 thrdugh 8 ... |
(WHEREUPON, the witness stepped down from the
witness stand.) _ ‘
Q. ... and just have you tell the‘ju:y what each photo
depicts. This would be State’s Exhibit 1. |
A. That’s the entrange. That's Where peoplg WOuld park
to come into our offigé; That’s our office.

Q. All right. BAnd this is State’s Exhibit 2.

A, That would have been the front door that Jesus

walked through. He would have sat in the chair on the
right of that entrance.

Q. This is State’s Exhibit 3.

). 'That would have been the hallwéy we walked down.
The conference room is past that picture on the left.
Q. State’s Exhibit 42

A. Again, a better picture of the hallway. The
conference room is immediately to the left of that wall
on the left.

Q. And that desk aréa?

A. That desk area is ornamental. There’s nobody that
sits there. It’s just for show.

Q. And is that across from the conference room?

A. Correct. The door to the conference room would be
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directly across from that.

Q. This may be a better view then. State’s Exhibit 52
A. Again, that’s the desk, and those are the doors to
the conference room on the left. Ernie's office would be
there in the distance.

Q. State’s Exhibit 6.

A. That would be the conference room, the entrance
door. I was sat at the head of the table. Jesus was sat
to the right.

Q. And tthe were the two double doors that you
referred to?

A, Yes.

Q. All right: And the windows that we can see -- well,
actually let me show you State’s Exhibit 7.

A, That’s a better look of the conference room.
Obviously, the windows there face Zaxby’s. Jesus would
have sat a little closer than that chair on the right.

Q. And those windows face the parking lot?

A. Correct.

Q. Is that right?

A, Correct.

Q. Not anywhere else in your office?

A. No.

Q. Is there a window in there to the rest of the
office?
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A, No. That’s the depoSitibn room. We can’t record, -
or you don’t want a lot of people knowing what’s said in
those deposition rooms. And that’s why it’s a conference
room.

Q. And this is State’s Exhibit 8.

A. That would be looking with the windows behind you:

I sat at the head of the table closest to the doors.

Q. Closest to those double doors?

A. Correct.

Q. And then Mr. Martinez would have sat to your right,
which wouid have been ---

A. He would have sat in that chair closest <- the chair
to the side of the wall is the chair I was actually
sitting in.

Q; Okay. Just hang on one secqnd.

MS. HUEY: Your Honor, it’s my understanding
that State’s Exhibit 9 and 10 the Defense has no
objection to.

THE COURT: 1Is that correct, Mr. Smith?

MR. SMITH: No objection, Your Honor.

THE COURT: State’s Exhibits 9 and 10 will be
admitted without objection.

(WHEREUPON, State’s Exhibits Number 9 and 10 were
admitted into evidence.)

Q. Okay. Mr. Mills, while you’re down here, I’m going
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to Showlyou State’s 9 and 10. Could you please tell the
jury what those are?

A. Those are the settlement checks that would have been
made out to Jesus and Jesse Martinez and our law firm for
the settlement amounts.

Q. And these are the checks in question?

A, Correct.

Q. From February 12th of 2015?

A. Yes.

0. Okay. And on the back, is this the signature that
you spoke of?

A. Yeé.

Q. I'm going to put this up here.

A. Okay.

Q. This is State’s 9. I'm just going to highlight your

signature. Is that how you typically sign ---

A. No.
Q. ~-- and endorse a check?
A. Not unless I have a gun to my head.

Q. And, again, this is State’s 10. Is that your

typical signature?

A, No.

Q. And if fact, Mr. Mills, while you’re here ...
(WHEREUPON, the witness wrote his signature on a

piece of paper.)
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MS. HUEY: If you could, could I mark that,
please?
(WHEREUPON, State’s Exhibit Number 11 was marked for
identification only.)
MS. HUEY: Your Honor, Stateé’s 11, I believe,
ié admitted Without objection.
MR. SMITH: No objection, Your Honor.
THE COURT: ALl right. State’s Number 11 will
be admitted without objection.
(WHEREUPON, State’s Exhibit Number 11 was admitted
into evidence.)
Q. And Mr. Mills, is this your usual signature?
A, Yes.
Q. Mr. Mills, why did Mr. Martinez actually have the
checks in his possession?
(WHEREUPON, the witness resumed the witness stand.)
A. Once he had fired me, the insurance cOmpany,'they
don’t really care. They want to just be done with
whatever claim is in front of them. So they seem -- the
way they seemed to.protect my interest was to put my name
on the check, So they had sent the checks directly to
Jesus.
Q. But regardless, they had to be endorsed by both you
and Mr. Martinez?

A.  Absolutely, just like any other check anyone would
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receive.
Q. And did you speak with law enforcement that day

after this incident?

A I did.
0. And gave a statement as to what happened?
A. I did.

MS. HUEY: That’s all I have at this time,
Judge.
MR. SMITH: Your Honor, may it please the
Court.
THE COURT: Your witness, Mr. Smith.
CROSS=EXAMINATION
BY MR. SMITH:
Q. How are you doing, Mr. Mills? I have a few
questions for you. With régard to your statement, this
is the statement you gave to the police at the time; is
that correct?
A. Do you want me to come down and look at it?
Q. Yes, sir, if you don’t mind.
THE COURT: Have you got a copy?
(WHEREUPON, the witness stepped down from the
witness stand.)
A, Okay. I'11 look at it with you.
Q. All right. This statement right here is the

statement that you signed right there. That’s your
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signature?
A. Yes; sir.

Q. And you gave this to the law enforcement that day;

correct?

A. Yes, sir.

Q. Thank you, Mr. Mills.

A. Do you want me to stay down here?
Q. No, you can go Back up.

(WHEREUPON; the witness resumed the witness stand.)

Q. The fact is in that ...
MR. SMITH: Have you got a copy of that

statement? |
Q. Mr. Mills, I don’t think you got to read it. as I
understand it there, there’s nothing in the staiement
where he threatened to kill everybody in the office; is
that correct?
A. I only had a page to fill out, and I was pretty
nervous at the time. o
Q. You were nervous?
A. I was really nervous.
Q. Well, the police officer said you said to him that
you pushed Mr. Martinez out of the way when he was in
your office, You gave a statement to the police officer.
And he put in his report that “Mills stated that Martinez

then put the gun to his head and told him to sign the
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check. At that time, Mills said ...” Let me see. Let
me go back up. ™“Mills advised Martinez then passed him a
note that said, ‘Sign the check or I will kill you.’
Mills said he refused at which time Martinez hit him in
the head with a closed fist. Mills said he pushed
Martinez back.” Do you remember giving the police that
statement that you pushed him back?

A. I remember. -- yeah, I remember very vividly what
happened.

Q. Okay. So as I understand it, the man hit you, then
you pushed him back; correct? |

A. No. What you'’re doing is like a swipe. He was
standing right at my right shoulder. I pushed him that
way and stood up.

Q. All right. So that was a good stiff arm like in a
football thing?

A. No. I wish I’d got a good stiff arm in on him.

0. Okay. Now, in yoqr statement you never said that he
tried to kill everybody in your office, did you?

A. I’m glad he didn’t. But I didn’t have any more room
to write-anything.

Q. I understand. But your law partner had three pages.
They can give you as many pages as you wanted.

A. No, it’s not in my statement sigrned right here, but

he said it to me because I was there.
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Q. All right. We won’t be guibbling: I understand
there ain’t but one page right here now. The other thing
too is that the note -- you don’t say in your statement
that he took the note with him, do you?

A. I don’t put that he took the checks either.

Q. I understand. But you told the police officer -- in
your statement to the police, you told them that he took
the checks. And you didn’t tell him he took the note
either, the police?

A. I said he took all the paperwork off the table.
There was no more paperwbrk left on the table.

Q. All right. And so let me see how this operated.

You pushed him out of the way, and then he swiped all the
paperwork off the table before he went out the door?

A. You make it sound like it happened that quickly, but
it didn’t. I was there. No. What happened was I pushed
him back. That’s when he came at me with the butt of the
gun, put it to my temple, told me to sign the fucking
check. And then he made me sign the check. I signed the
check. He then backed up, grabbed everything on the
paper. He did a swipe like you’re doing. And then he
put it inside his white leather jacket that went down to
his knees.

Q. All right. And then you said your law partner was

inside the law office, but I believe his statement that
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he was coming -- he was getting out of his car when
everybody was running out. Do you know whetheir or not he
said_éhat to the police?

Who are you referring to as my law partner?

Mr. Trammel.

Roy Trammel.

. Exrnie Trammel or Roy Trammel?

He’s not my law partner. He’s an associate there.

A
Q
A
Q
A
Q. Got you. Got you. Okay. And he was present out
there at the scene that day?

A. I don’t know that he was there.

Q. Okay.

A. He may have been out in the parking lot, but I don’t
think he was inside the office.

Q. All right. Now, on a date prior to that, Roy
Trammel -- you asked Roy Trammel to be present with a gun
becauée you were a little bit afraid of Mr. Martinez at
that time? |

A, There were some aggressive emails Mr. Martinez had
sent me from the period of December until January that
were very aggressive.

Q. All right.

A. I was concerned for a lot of things. And then Mr.

Martinez called in frequently, like he did on the day

this happened, and asked if he could meet with me on a
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day prior. -And at that point in time, yes, sir, I said
-- I asked Roy Trammel, who’s an associate there, to go
get his concealed weapon and put it in his office. And I
left the conference room door open.

Q. Right.- You say,_“Trey asked me to get my pistol apd
have me one -- have me during his conference with Mr.
Jose [sic]. Trey took Jesus to the conference room and
left the door open. My office is located directly across
from the conference giving me a clear line of sight into
the conference room.” Is that how it happened?

A. I don’t know what he saw or what. But I did --
yeah, I was concerned with his nature and the way he was
doing with his emails. |

Q. Okay. Now, as I understand it, now, he spoke good
Ehglish‘by saying -- what was that thing you said about
the fucking note and stuff? What did he say? How did he
say that thing?

A. He said, “Sign the fucking check or I’11 kill you
and everybody in the office.”

Q. Right. He said it in good English without having to
have an interpreter; is that correct?

A. Well, he also had met with me prior times and spoke
very good English and explained to me the situation that
had happened with the wreck. He explained how they got

hurt. He explained the medical treatment he needed. So
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he was able to explain all of that in English to me
beforehand, before this incident ever happened. 'So I
didn’t need an interpreter then.

Q. All right. So you were angry at him that day with
him doing all this stuff right here, correct, taking them
checks away because you wanted to get paid and he wanted
to get paid too; right?

A. I'11l lose a lot more money being here right now
today than I ever will not being here.

Q. Yes, sir. You'’re a good lawyer and all that stuff.
But my question is you were mad that day?

A. No. We’d actually worked it out the day prior, that
I was scared he was going to be aggressive. We had
worked it out. I told him I’d take tweénty-five percent
instead of a third. I told him I’'d pay any lien he was
concerned about. And I had it all in Writing for hiﬁ to
sign. He said he’d consider it and take it with him. So
this second incident on February 12th which we’re here
for today is when he pulled the gun. So I thought we had
it all worked out. So I wasnit mad at all.

0. I understand, Okay.

A. I don’t think you do.

Q. Well, let me see if I can be clear. After the
incident that you say happened, you were mad at him after

that when he took them checks and left your office,
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weren’t you?

A.

I was mad becausé he hit me with the butt of a gun

and put a gun to my head. That’s why I was mad.

Q.

Right. Now, I understand that they didn’t find him

at the -- at a pank trying to cash that check -- those

checks, was he?

Al

We'd alxeady called to cancel the checks. So I

don’t know what he did.

Q.
A.

Q.

'Okay. Which bank did you think he was going to?

I have no idea what bank he banks at.

All iight. And let me see. There’s no other

witness that witnessed this to your knowledge except you

and Mr. Vargas; is that correct?

Al

Q.

Thank God. I’m glad nobody else did have a gun.

I understand. But I just need to get an answer to

the question. There was no one else to your knowledge

A.

It was just Jesus Martinez and I in the conference.

Those are the only two people.

Q.

Thank you very much.
THE COURT: Any redirect?
MS. HUEY: Just a couple questions, Your Honor.

REDIRECT EXAMINATION

BY MS. HUEY:

Q.

Mr. Mills, Mr. Smith addressed some emails that Mr.
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Martinez sent to you. What were the nature of those
emails?

A, They were very aggressive. Pretty much he was very
threatening, saying I’d better sign the checks. That
he’1l bring them, and I’11l sign them when he brings them
in. And that I was just a little boy and he knew —- he
ran a masonry company in 2005 and made millions of
dollars, and he knew more than I did. And it was just --
you know, he’s sick. And they were all in Epglish. They
were all in English. But they were aggressive, and I

thought they were very telling of what was to come.

Q. And these were sent in the weeks leading up to this
incident?

A. Yes. They were sent in the January time frame of
2015.

Q. But on this particular inpident on February 12th,
why weren’t you as scared that day?

A. He’d come the day prior. We had worked it out. He
said we need to be men. “We act like men and settle this
instead of roosters in the yard,” is how he said it in
English. “We don’t need to be like two roosters in the
yard.” I agreed: I knew a fee dispute would take a year
to get resolved. I’d rather take twenty-five percent and
get paid then than wait a year and get forty percent. So

I'm glad it worked out, Plus he could do me more damage
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in the community telling everyboedy what a bad lawyer I am
or just defaming my name. I’d rathér have it worked out
than fight.
Q. So you were under the impression this was worked out
and you were not expecting any more ill will?
A. Absolutely not. |

MS. HUEY: That;s all I have, Judge.

THE CCURT: Anything further from this witness?

MR, SMITH: ©Not at the present_time, Your
Honox.

THE COURT: All right. Thank you, Mr, Mills.
You may step down.

THE WITNESS: Thank you.

MS. HUEY: Your Honor, the State calls Blake
Vaughn to the stand. |

BLAKE VAUGHN,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MS. HUEY:
Q. Mr. Vaughn, whexe do you work?
A. Anderson City Police Department.
Q. And how long have you been with the police
department?

MR. SMITH: Officer, would you raise your

voice, please?
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THE COURT: Just pull that microphone closer.
A. | Anderson City Police Department. And I’'ve been
there for just a little over a year.
Q. And were you working with the police department in
February of last year?
I was.
In what capacity?
Road patrbl.

. And what does road patrol mean?

> © » o ¥

. Basically, we patrol the communities and streets,
enforce traffic and a;sd answer calls for service.

¢. And did you receive a call for service on February
12th of 20152

A, I did.

Q. And did that call cause you to respond to the
Trammel Law Firm?

A. Yes, ma’am, it did.

Q. And is that located within the city limits of
Anderson then?

It is.

. And is that also within the county?

It is.

] What was the nature of that particular call?

?ﬂlO DﬁzO >

It initially come out as a man with a gun at the law

firm, was the initial call that came out.
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Q. And so what is your first step when you kespond to a

scene such as this?

A. vaiously, the main thing is get there as quickly
and safely as possible. But, you know, we was advised
that he had left the scene prior to our arrival,

0. it was advised that what?

A. We were advised that he had fled the scene shortly
after the call had came in. |

Q. And so what is your first step then? Are you trying
to look for the suspect who fled, or are you responding
to the crime scené or both?

A. A little bit of both. I mean, we knew that we had
just a short period of time before he was completely out
of the area. So we did try to locate the vehicle for
just a few minutes prior to going on the scene.

Q. And do you remember about what time you got to the
law firm?

A. I believe it was one fifty-five p.m.

0. Once you arrived at the firm, who, if anyoﬁe, did
you speak with?

A. I made contact with the victim, Trey Mills.

Q. And when you’re in contact with the victim, do you
generally get a statément from him at that time? &An oral
statement?

A, Right. Yeah. Initially we’re trying to get the
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who; what, when, where so that we can disburse the
information to the other units. So that was my initial
contact with him was finding out exactiy what happened.
Q. Okay. And then do you eventually get a written
statement from him?

A. Yes, ma’am.

Q. And then do you also put in your report what tﬁe
victim may héve stated?

A, Yes, ma’am.

Q. S0 there are two or three opportunities for a victim
to address you as to what happened on this particular
incident?

A, Correct.

Q. And does that mean that some details may be left out
of some of their statements?

A. Yeah, if’s common.

Q. Now, once you met with Mr. Mills, what was your next
step?

A.  Once I met with Mr. Mills and had found out what
happened, I immediately put information out over the
radio, the suspect information, for other units and also
county units to be on the lookout for the suspect
vehicle.

Q. And what’s that called?

A. A BOLO,
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Q. A BOLO. What does that stand for?

A. Be on the lookout.

Q. So a BOLO was issued.on this particular day. Anad
what was the BOLO for?

A. The BOLO was for a dark green late ‘'90s model Dédge
Ram. And we also had a tag number that Mr. Mills was

about to provide us.

Q. And were you able to locate -- were you able to do

anything with this BOLO then? Was anyone found as a
result?

A. Yes. Yes. The tag number was ran, and we received
the name and address for the registered owner. And while
other units were checking the area, a county unit went to
that address to specifically check for that vehicle.

Q. Okay. Let me make sure I'm understanding you. So
you’re at the law firm speaking with Mr. Mills?

A. Correct.

Q. Other units in your area with the police department
are trying to find this green Dodge truck?

A. Right.

Q. And Mr., Martinez?

A, Right.

Q. And in addition the County has to help; is that
correct?

A, Right, because his address which the vehicle was
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registered to was in the County’s jurisdiction.

Q. And so to your khowledge, did -~ was the County abie
to meet up with the defendant in this case?

A. Yes, ma’ am.

Q.  About how much time had passed from the initial 9-1-
1 cali to the time you got to the defendant’s home?

A. I believe from the initial 9-1-1 call to the time I
was advised that —é-wéll, the County was on scene at his
residence when he pulled up was around thirty-five
minutes, I believe.

Q. Okay. So a little over thirty minutes or so?

A, Correct.

Q. Had passed?

A, Right.

Q. And so County arrived first and then you followed;
is that correct?

A. Yes, ma’am.

Q. When you were responding to the defendant’s home,
what kind of things did you -- first of all, let me back
up. How long did it actually take you to drive to the
defendant’s home?

A. From the time I left the law firm until the time I
got to his house, it took me roughly twenty to twenty-
five minutes.

Q. And when you left the law firm, which direction did
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you go?
Aj I headed south on Greenvmlle Street and then to

Willlamston-Road toward 29.

'Qﬁ So if you re pulllng out of the parklng lot, are you

taklng a- left or a r1ght°

A; ‘ l took'a‘left out of»the patkihg lot{ _

Q. 'bkay, :And;you’refheEdind,toward.Which area?'

A. Headed down toward Wllllamston Road, and then turn

there to head toward 29 Wthh will lead you out to the

_*area of hlS address whlch is off of Highway 413

Q.. Okay. And what kind offthings-did you pass along

- the way?

A, There’s.numefous buSinesSes; A swamp. Thené'e one'
swampy area I passed over: -Theré’s’woods,.creeks" it’s
both re31dent1al and rural areas between the law firm and
his resxdence

Q. Okey. And about how long did you say it took you to
get there? | | o
A. Between twenty and twenty—fiVe.minutes.

Q. Once you arrived at the defendant’s home, dld you

meet up w1th the County offlcer who arrlved

A, I did.

Q And who was that?l
A. Deputy Purdy.
Q

And where was Deputy Purdy'’'s car?
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A. It was -- well, when I got there, it was down the —-
behind the deféndant's car in the driveway,

Q. Behind the what?
A, It was behind Mr. Martinez’s car in the driveway.
Q. And Mr. Martinez was in the driveway?

A, Yes, ma’am.

Q. In his truck?

A. Well, he was qut of the truck when I got there, but
his truck was in the driveway beside the house.

Q. And this was the same truck that had been BOLO-ed
earlier?

A. Correct.

Q. And did you initiate a search of the defendant’s
truck?

A. I did.

Q. And what, if anything, did you locate inside this
truck?

A. I located two checks that had been signed by Mr.
Mills that were what appeared to be settlement checks
from an insurance company.

Q. And these were the checks that you were aware of?
A. Right. Right. I believe one was ---

0. Or what you thought to be?

A. Yes, ma’am.

Q. I'm going to show you what’s been previously
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admitted as State’s 9 and 10. Are these consistent with
the checks you collécted from the defendant’s truck on

February 12th of 2015%

A. Yes, ma’am, this is them.

Q.  And where were those located inside the truck?

A. They were in the center console of the truck.

Q0. Can you describe the interior of the truck?

A, Yes. it wasn’'t very well kept, and there was trash

strewn throughout the entire truck. But these happened
to be in the center console on top of everything. They
were not very hard to locate.

Did you find a note, a threétening note?

I did not.

. Did you locate a weapon of any sort?

I did not.

. Particuiarly a gun?

No, I did not.

o ¥ 0 ¥ O ¥ O

Could you please describe the area around the
defendant’s house?

A, The house itself is surrounded by several acres.

The driveway of the residence from where we -- you know,
from where we ended up in the driveway and right in front
of the house, you could only see from the road if you
were right in front of the house. You couldn’t see --

I'm sorry.
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Q. Right. And so thexé's no proof whatsoever that he
ever actually owned a'gun, is there? | |
A. No, sir, not to my knowledge.

MR, SMITH: No further questions.

THE COURT: Anythiﬁg further from this QitnesS?

MS. HUEY: No, sir, Your Honor.

THE COURT: Thank you, Officer. You can step
down?

MS. HUEY: Your Honor, the State calls Ashley
Reese.

"ASHLEY REESE,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MS. HUEY:
Q. Ms. Reese, where do you work?
A. Trammel and Mills Law Firm.
Q. How long have you been there?
A. Fourteen years,
Q. Do you work for a particular attorney in that firm?
A. Ernie Trammel.
0. But you’re familiar with Trey Mills, i suppose?
A. i am,
Q. And how long have you worked for Trey?
A. I think about ten years.
Q. Are you familiar with the defendant in this case,
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Jesué Martinez?

A. Yes, ma’am.

Q0. And how so?

A. I had -~ I was his paralegal for a woxrker’s comp
case, and he andyhis son have had several cases with our
firm,

Q. And so how many times do you think you’ve observed
Mr. Martinez over the course of that representation?

A. Probably twenty or more times.

Q. And did you ever have any trouble communicdting with
Mr. Martinez?

A. No, ma”’am.

Q. He seemed to speak English to you?

A. Yes, ma’am.

Q. And he seemed to understand when you spoke English-
with him?

A. Yes; ma’am.

Q. What was his demeanor like when he would typically

come to the firm?

A. He was really'friéndly,_a little flirtatious.
Q. But he knew you? |

A.. Yes. |

Q. And you knew him?

A, Yes.

Q. And is he in the courtroom today?
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. He is.
0. And would you please point him out then?

'He's éitting‘right there in the blue shirt.

; f (Nodded head up and down in the affirmatlve )

a
Q
A
.Q; At the defense table?
A
Q.

Now, drawlng your attention to February 12th of last

year, do you remember what you were d01ng between one and
two that day'>

A. - E was worklng in. my office.

0. And did you see the defendant in this case on that

particular day?

A. Yes, ma’am.

Q. Were you aware of why he was there?

A. To meet with Trey.

d: When you first saw him, what was his demeanor like?
A. He Wasifriendly. He said QHey; éweetie;; Hew'are
ybu?"' Just his normal selfn

Q. ;Like he normally is?

A.  Yes, ma’am. |

0. Did you hear or see-anythlng unusual while Trey was
meeting w1th Mr. -- while Mr. MlllS was meeting’ with Mr.
Martinez? | | | | |

A. -No, ma’am.

Q. Where was the meeting taking place?

A. In our conference room.

67
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Q. Did you see the défendant again after the meeting
was over?
A. Yes, mé’am,

Q. And how long do you think had passed since you’d

first seen him?

~A.  I'mnot really sure. I don’t think it was really

that long.

Q. Just a short time?

A. Yes, ma’am.

Q. When you next saw the defendant after the meeting

was over, what was his demeanor like at that time?

A. He didn’t acknowledge me at all. He had come out of
the conférence room and was walking towards me. And I
said, “Have a good day,” because I assumed he was
leaving. And he wouldn’t acknowledge mé. He wouldn’t
look at me. He just looked straight ahead:. He looked
really angry. He was walking swiftly and real stiff.

Q. And is that how he usually left the building?

A, No, ma’am.

Q. What was the next thing you noticed?

A. Trey came out of the conference room and yelled at
me to call the cops and said that Jesus had just pulled a
gun on him.

Q. So Trey yells, “Call the cops. Jesus just pulled a

gun on me”?
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1 A, :Yes@ ma’am.

2 0. >;Wbét does Treyzléok like when he’s télliﬁg_you thfs?
fjbng 'He was disheveled. 'He looked scared,vsﬁockedi I'vevJ
4 jﬁéver_seen him'lo§k like_thét bgfqre. |
5 @ ,:And you’ve worked with him'fo: ten yeéré?

6 A. Yés, matam. | |
7 Q. So did-you know he was serious?
8 A. VYeé, ma’ am.
*9- 0] | iAnd‘did you, in_fadt, cgll the policg?
10 A Yes, ma’am.
11 Q. Once YOu_calied thé;goliéé; what happened after
12 that? ' '
A. I was on the phone with the dispatcher, aﬁd I yelled
14 ét one of the-other paralegals in our office to lock the
- door.  And we had clients in the Lobby. And I told ﬁer
lﬁi to get them away from the windows because I,didn't_khow
17 where he had'wéht. X
18 o. ;And so the doors were locked?
19 A Yes. |
:20‘ Q. .:Cliénté movéd?
21 A, Yes, yqs,:

22 0. And what happened after that?

23 A, I just_rélaYed information to the'diSpatcher? And

;24A then I found out Trey was on the phone with them as well,'
25 so I hung up and then went back to hiS'éffice‘to check on
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him after that.

Q. And how was his demeanor at that point?

A. He wasfterrified.

Q. What, if anything, did you notice about the

condition of the conference room?

A, The tables were pushed -- chairs were pushed away

fr¢m'the table. There?s a paper and pen on the
conference room table. It just -- it looked scattered.
MS. HUEY: That’s all I have of this witness,
Judge.
THE COURT: Mr. Smith?
MR. SMITH: I will be very brief, Your Honor.
CROSS-EXAMINATION
BY MR, SMITH:
Q. Let me just make suré I’m clear on this. Ms. Ashley
Reese?
A. Yes, sir.
Q. All right. So you never saw a gun; correct?
A. No, sir.
Q. You never saw a note; correct?
A. No, sir,
Q. You never heard Mr. Vargas threaten Mr. Mills;
correct?
A. No, sir.

MR. SMITH: No further questions.
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THE COURT: Anything further from this witness?

MS. HUEY: WMo, sir, Your Honor. May she be
excused?
THE COURT: Thank you, ma’am. You may step
down.
Any objection to this witness being excused?
MR, SMITH: No objection, Your Honog.
THE COURT: She’s excused.
MS. HUEY: The State calls Lisa Hunt.
| LISA HUNT,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MS. HUEY:

©

. Ms. Hunt, where do you work?

Trammel and Mills Law Firm.

. How long have you worked there?

About sixteen years.

And do you work for a particular attorney there?

Trey Mills.,

© B o » o »

Are you familiar with the defendant in this case,

Jesus Martinez?

A, I am.

0. And how are you familiar with him?

A, We've had a couple of cases with hin.

Q. How many times do you think you’ve observed Mr.
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Martinez over this time?

A. Maybe fifteen, twenty times.

Q. And is:he in the courtroom today?
A. He iS.
0. Could you please point him out?

A. Right there.

Q. And is he seated at the defense table?

A. He is, in the middle.

Q. Now, in your dealings with Mr. Martinez, did you

ever have any trouble communicating with him?

A, No, never.

Q. Okay. He seemed to speak English to you?

A. He did.

Q. And you_époke English to him?

A. That's correct.

Q. And he seemed to understand?

A. He did.

Q. Drawing your attention to Fébruary 12th of last

year, do you remember what you were doing around one or
two that day?

A. Yes. I was in my office working.

Q. What, if anything, unusual happened around this
time?

A, I heard a lot of sereaming noise going on. So I

finally got up. My office is way on the other side of —-
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like in a corner. So I finally got up and walked to the
front office to see what was going on. And I heard
Ashley Reese screaming for me to lock the doors because
Jesus had a gun. And we had clients in the front office.
And she just said, “Lock the doors and get the clients to
the back of the office. Jesus just pulled a gun to
Trey’s head.”

Q. Now, as you moved -- so then did you move to the
front of the office to lock the door?

A. Well, I started to lock the door, but there was a
client right by the door,-Ms, Helen Brown. She got wup
and she locked the door before I could get to it;

0. So when you were at the front door, could you see
the defendant?

A, I saw him, yes.

Q. And what was he doing?

A. He was getting in his truck. He had a green truck,
And he got in and he sat there for a few minutes, and
then he pulled off.

Q. And when he pulled off, could you see which
direction he went?

A. No, I didn’t. He left the parking lot.

Q. But he left the parking lot?

A. Yeah.

Q Now, were you aware that he had been meeting with
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Mr. Mills?

A, I was.

Q. So once you dealt with the clienfs, did you
eventually get to see Trey?

A, Yes. The clients, one of them went to my office;
the other went to our library. And I walked to the back
and I saw Ashley. She was on the phone with 9-1-1 at the
copier. And I went to Trey’s offiCe, and he was also on
the phone with 9-1-1,

Q0. And were you able to speak with Trey eventually?

A. Yeah. He hung up.

Q. What was his deméanor?

A. He was scared to death. He was white as a ghost,
shaking. I thought ﬁe_was going to pass out. He could

barely talk.

Q. So while he’s in this condition, what does he say to
you?
A. That he was in the conference room with Jesus. And

they were going to sign the checks, but‘inStead Jesus --=-
MR. SMITH: Your Honor, I object to this unless
it’s an excited utterance at this point.
THE COURT: Sustained,
MR. SMITH: Thank you.
Q. How many minutes had passed since Mr. Martinez had

left?
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A, When I walked to the back?

Q. (Nodded head up and down in the affirmative.)
A. Not many. I mean, it had just happened.

Q. And, again, if you can describe Mr. Mills’
condition?

A. He was scared, shaken, pale. And; again, I thought
he was going to pass out. I’ve never seen him like that.
MS. HUEY: Judge, may I approach?
THE COURT: Yes, ma’am.
(WHEREUPON, a bench conference was held off the
record.)
Q.  Just one more minute, Ms. Hunt. And did you
eventually give a statement to law enforcement?
A. I did. \
| MS. HUEY: That’s all I have for this witness,
Judge.
THE .COURT: Your witness, Mr. Smith.
MR. SMITH: Thank you, Your Honor. ‘May it
please the Court.
CROSS-EXBMINATION
BY MR. SMITH:
Q. Same questions. You saw no gun; correct? You never
saw a gun?
A. I never saw a gun.

Q.  You never saw a note?
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THE COURT: Okay.

MR.'SMITH: I move for directed verdigt of
acquittal, Your HdnorT We don’t believe that looking at
the evidence in the light most favorable to my sister,
the State, Ehat she has made a éase, a:prima facia case,
that he’s guilty of any of the charges that she’s
charging him with under those two indiétments.

THE COURT: Mr. Smith, I”ve heard the
testimony, and I believe there’s sufficient testimony in
the recoxrd to make this a factual issue. Therefore, it’s
a jury question, so I have to deny,You:_motion.

MR. SMITH: Thank you, Your Honor.

THE COURT: All right. Mr. Jesus Vargas
Martinez

Please put him uhder»dath.,
(WHEREUPON, the defendant was duly swornﬂ)

THE COURT: Mr. Martinez, at this time I am
going to explain to you some 0£:your xights. .If you do
not understand anything that I say, please let me know;
and I will explain it again in more detail. If you
answer the question; I will assume that you understood
the guestion. Do you understand?

THE DEFENDANT: (By the Interpreter) Yes,

THE COURT: We have reached the stage in the

trial where you may present your defense. You have the
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THE COURT: All right. The State has rested.

Does the Defense have any witnesses to present?

MR. SMITH: No witnesses from the Defense
either, Your Honor. We rest our case.
THE COURT: Okay. Thank you, Mr. Smith.
All right. Ladies and gentlemen, that concludes the

testimony in the case. The next stage of the trial will

be closing arguments by the attorneys. Now, due to the

lateness of the hour -- it’s four thirty -- aqd I
understand that staying after five interferes with
peoples’ daily lives on a significaht scale. Sometimes
ﬁe have to do it, but I try to avoid it when I can. So
I'm going to let you Qo home now. And we’ll just do
closing arguments and the remainder ofithe trial in the
morning.

The instructions I gave you at the beginning still
apply. When you leave, you can’t talk about the case
with third parties. I know when youn get home your
family’s going to want to know what you’re doing up here.
They’ re going to want to hear from you; You just tell
them you can’t talk about it. Okay? It’'s very
important.

You can’t deliberate amongst yourselves., Don’t call
each other up and discuss the evidence. You can’t talk

about this case. And you can’t do independent research
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TﬁE COURT: I have reviewed the proposed charges
handed up by’the Defense. MS. Huey, were there any
sgbmissions‘from the State?

MS. HUEY: None from the State, Your Honor. I
do have an issue with several of them:.

THE COURT: Okay. Okay. And I’1l just go down
these. Two through eight are a11 covered in my standard
charges. We’ve got the charge straight out of the bench
book which defines assault and battery of a high and
aggravated nature. Included in that charge, thére is a
définition of what constitutes an assault; what
constitutes a battery. I have a standard charge on
defendant’s failure to testify. The resolution of doubt
in favor of the defendant, the definition of reasonable
doubt and general charge on proof, all of that’s included
in my standard reaéonable doubt charge. So I'm not going
to charge two through eight. Now, mere presence, that
appears to be the standard charge that’s in the bench
book.

Ms. Huey, do you have any objection to number one,
mere presence?

MS. HUEY: No, sir, Your Honor.

THE COURT: Okay. Well, we’ll charge number
one. Now, I wanted to discuss with you the lesser-

included offenses the Defense has requested. What

65



—

v B WY

~N &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

87

specific lesser-included offenses are you requesting, Mr.

Smith?

MR. SMITH: The lesser-included dffense of
assault and battery third degree.

THE COURT: Okay.

MR. SMITH:. And aséault and battery -- I guess
all three of them, Your Honor.

THE COURT: The statute ...

And Ms. Huey, I'm going to give you the opportunity
to be heard on this issue.
The statute -- and I find this at South Carolina

§ 16-3-600, this would be subsection (c)(3), “Assault and
battery first degree is a lesser~-included offense of
assault and battery of a high and aggravated nature.”
And then (d)(3$, “Assault and a battery iﬁ the second
degree is a lesser-included offense of assault and
battery of the first degree.” And then (e)(3), “Assault
and battery in the third degree is a lesser—included
offense of assault and battery in the second degree and
assault and battery of a high and aggravated nature.” So
I think if I charge one lesser-included offense; I have
to charge all of them.

MR. SMITH: Yes, sir. From a logical
standpoint, I believe so.

MS. HUEY: I do think that’s correct, Your
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Honor.

THE COURT: Okay. So I’‘m having my clerk put

this together. Now, this is my thought. If either party

objects to this, I’1l read the entire statute. But the
charge -- we have assault and battery first degree, which
has a whole bunch of circumstances in which the offensé
would apply, most of which have nothing to do with this
case. Parts of it talk about non-consensual touching of
private parts and that kind of thing, which my
inclination is to redact that part and read the pertinent
parfs of the statute unless either party objects. Then
I’11 just read the entire statute.

MS. HUEY: Judge, I think that’s appropriate to
redact, especially the non-consensual touching.

THE COURT: I mean, I think just -- even though
there’s no.accusation in this case of anything like that,
when you read things'like that to a jury, it could
inflame them just hearing the term.

MR. SMITH: Yeah, it could cut both ways. And
I don’t want to confuse the jury, and I don’t think the
prosecution does; It’s going to come down to whether or
not there was an assault, pointing a firearm or whatever.
I agree.

THE COURT: Well, basically, what I would do is

take out the parts -- the sexual assault-type allegations
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or elements of this offense, And it would just say, “A
person who commits the offense of assault and battery in
the first degree if the person unlawfully injures another
person and the act occurred during the commission of a
robbery, burglary; kidnapping or theft. A person may
also commit the offense of assault and battery in the
first degree if the person unlawfully offers or attempts
to injure another person with thé present ability to do
so and the act either is accomplished by means likely to
produce death or great bodily injury or occur during the
comuission of a robbery, burgiary, kidnapping or theft.
Great bodily injury means bodily injury which éauses a
substantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment
of the function of a bodily member or oirgan.” So that
would be what I would be include to charge on assault and
battery in the first degree. |

MS. HUEY: Yes,; sir.

THE COURT: Is there any objection from either
side?

MR. SMITH: No objection from the Defense.

MS. HUEY: No objection, Your Honor.

THE COURT: Okay. All right. Now, second
degree also has a provision that involves non-conSensual

touching of private parts. Basically, I would do the
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same, 1s redact that. And this@charge'is,_“A person

commits the offense of assault and,battery in thé secoﬁd

degree if a:person'unlawfully injures another pe;Soh or
offers or attempts_tO'injure another person with the
ptesént ?biiity to do so and either moderate bodily
injury to another person reSultg or moderate bodily
injury to another persén.could have_reéulted.- Moderate.

bodily injury means physical injury requiring treatment

~to an organ, system of the body other than the skin,

muscles and:COhnectiVeitissues of the body except where
there is penetration of the skin, muscles and connective
tissues that requirelsurgical repair of a compiéx-natufe
or when the treétment of the injury requirés the:use of
regional or general anestﬁesia.”‘ And then it défines
private parts, which I'm goiﬁg to redact that as well.
So is there_aﬁy objection to me handling‘it in that

manner? | |

MS. HUEY: No, Sir,.Your Honor.

MR. SMITH: No, sir. |

THE COURT: Okay. ALl right. Then third
degree just, “A person commits the offense of assault and
battery in the third degree if the person unlawfully
injures another person or offers or attempfs to injure
another person with the present ability to do so.”

That’s just right out of the statute,
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So with that said, are there any other requests for
charge?

MR; SMITH: None, Your Honor. The only other
thing, Your Honor, you’ re going to say that each one of
those are lésser—ihcluded offenses?

THE'COURT: ‘Right. Right. Ahd, now, the
verdict form we have -- and basically the verdict form is
just going to 1ist:thé indictments and,éay, “We, the
jury, unanimously find on indictment number 2015-GS-04-
00781 that the defendant, Jesus Vatgas Martinez, is not
guilty or guilty of assault and battery of a high and
aggraVated nature or ...” and then the same choices.
It’é going to say the lesser—included offense of assault
and battery first degree_or the lesser-included offense
of assault and baﬁtery second degreé or the lesser-
included offense of ...

MR, SMITH: VYes, sir.

THE COURT: And then I will instruct them that
they have to -— they have to reach a.verdiCt on one Qf
those.

MR. SMITH: Yes, sir.

THE COURT: If they find him not guilty, then
they don’t have to go any further.

MR. SMITH: Yes, sir.

THE COURT: I mean, Ms. Huey, that’s how ---
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female through the use of force, the purposeful

‘_ihfliction of shame and disgrace and the resistahce-of

lawful authOritiea. These a#e'only examples‘of
circumstances of aggravation.” |
| Ms. HUEY: I'm afraid that’s the o1d law,
Jﬁdge; I don't know that I have to prove a QirCumstahde
of aggravation anymore.
| THE COURT: Well, let’s see here. Well, that’s
right out of the bench book. ‘Naw, the statute says, “A
person commits the offanse‘of assault and battery of a
high ‘and aggravated nature if a person unlawfully injures
another person and great bddily injury to anqthar pérson
résults or the act is accomplished by means likely to
produce death or great bodiiy injury.” I mean, I can
read>straight out of the statute if -
| MR, SMITH: That’s fine with me, Xdur Honor.
THE COURT: Okay. I’ll just -- now ...
MR. SMITH: Judge, could I get a copy of that
statute? I probably -- I didn’t bring it.
MS. HUEY: Mine is all scribbled on.
MR. SMITH: That’s okay. .
THE COURT: Okay. All right. Now; what I feel
that I do need to read to the jury is the definition of
assault and battery that is included in the charges.

MR, SMITH: Oh, yes, sir.
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THE COURT: So If11 just -- since it’s included
in all of the charges, I’1ll take out —- I’11 read the
statute, and then I will just read these two paragraphs
defining assault and béttery. And thatfs applicable to
all of the lesser-included offenses as well.

| MR. SMITH: fes, sir,

THE COURT: Okay.

MR. SMITH: Your Honor, since I didn’t put up
any evidence; do I get the last argument?

THE COURT: They have not changéd that rule
yet. _

MR. SMITH: Thank you, Your Honor.

MS. HUEY: They’re working on it; though,
aren’t they? |

| THE .COURT: They have proposed that to the
Legislature. And it will soon ~- when the Legislature
adopts it, we’ll soon mirror the federal system and the
civil system'where the State will open.in full, the
Defense will close in full and the State would have the
opportunity to reply.

MR. SMITH: Yes, sir.

THE COURT: So we haven’t adopted it yet.

MR. SMITH: Well, she’s tough, Your Honor, you
know. She and I used to be in Greenville together,

THE COURT: All right. My clerk is sending the
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(WHEREUPON, the jurors in unison shook their head

side to side in the negative.)

| THE COURT: Let thé récord'réfleCt there are no
affirmative responses. Very good. |

We are now ready to proceed into the next stage of
the trial. I appreciate your patience this morning.
We’ve been dealing with éome legal issues, issues of law.
And now we’re ready to move forward.

The attorneys will have the oppOrtunity to make
closing arguments to you. And after that, then I will
give you an instructioh'on the law.

-So0 Ms. Huey?

MS. HUEY: May it please tﬁe'Court.
CLOSING ARGUMENT
BY MS. HUEY:

When i»started this trial, I told you all that this
would be a short one, but nonetheless an important one.
And that'é just what happened.

Now, admittedly in this case we dQ not have a gun,
and Qe do not have a threatening note. But what we do
have is the testimony of Trey Mills who took the stand
yesterday and told you what happened to him on February
12th, 2013. Now, putting aside all the ---

" MR. SMITH: Speak up. He asks that ---

THE COURT: Ms. Huey, could pull the

73



10

12
13
14
15

16

17
18
19
20
21
22
23
24
25

98

microphone. I believe the interpreter is having a hard
time hearing you.

And let me just say, if you would like to sit over
here closer to her,.y0u can so that'you can hear;

(WHEREﬁPON, the defendant and interpreter moved

closer to-the jury box.) |

CLOSING ARGUMENT
CONTINUED BY MS. HUEY: |

So, as I said, we had thé testimony of Trgy»Mills
who was the defendant’s onetime attorney, as well as the.
victim in this case, And let’s put aside the legal talk
and the insurance companiés and the car wrecks and the
liens and all of that stuff. And what it boils down to
is Trey Mills took that stand and said that Jesus
Martinez walked into his conference room and ppintea a
gun af him. BAnd when that didn’t wotrk, he hit Trey Mills
in the head with that same gun and then put it to his
temple and said, “Sign these checks or I’11 kill you.”
That is the evidence we do have. .

Now, what corroborates that that happened to Trey
Mills? First of all, why in the world would he subject
himself to coming in this courtroom? Why in the world
would he make that up? Number one. You have common
sense as jurors; and you don’t leave that outside. You

take that with you into the jury room when you start
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deliberating. Why in the world would he make that up?

And when Ashley Reese took the stand, hiS‘aésistapt
who's known Mr. Mills for over ten years, and she said,
“Trey came out of the conference room ...” These are
some of the words used. “... white as a ghost, shaking,
terrified. Call 9-1-1. Jesus pulled a gun on me.” How
in the world did he have timg to.concoct that story?

Jesus Martinez did pull a gun on him, and he called
9-1-1. And as a result, law enforcement came out. And
he told law enforcement the same thing. "“Jesus Martinez
pulled a gun on me, and then he put it to my head and
threatened to kill me.” |

Lisa Hunt also testified. She thought Mr. Mills was
going to pass out. He was shaking. Again; white as a
ghost. Terrified. Mr. Mills’ demeanor isn’t the only
demeanor that changed that day fhough, Ashley Reese also
told you that Mr. Martinez, who is normally, what,
flirty, sweet and nice -- that’s exactly how he was.when
he came into the office on February 12th. But when he
left, didn’t even acknowledge her, walked quickly past
her. His jacket looked bulky. What did he havé in his
jacket? The papers and the gun that Mr. Mills said he
put there. That’s why his jacket looked bulkier. And
Ashley Reese noticed that the defendant’s demeanor was

also different. And he got in his car and he drove off.
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wa, he was out in the wind for at least thirty
minutes or so béfore Iéw ehfdrcement coUld get to him,
And is that time to get rid of a gun and that note? I
submit to you that, yes, it was. Of course, he had time.

Blake Vaugﬁn,:the officer with Anderson Police
Departmeht, teStified that many businesSes - yoﬁ have to
drive by many businesses; rural areas,‘a swamp even; nhot

to mention the woods around the defendant’s house. There

‘were places to dispose of the damning evidence, the

especially damning evidence, the gun and the note. But

~what he didn’t want to get rid of were those checks.

And that’é what we dé have, ladies'énd gentlemen.
We have two checks that are made out ﬁo Mr. Martinez and
the Trémmel'Law Firm. Both parties had to endorse these
checks. Trey Mills did not want to do that. This is not
his signature. This is not his signature. He showed you
what his-signature is. He signed this way hopidg.that it
would teli people who saw this that he didn’t want to do
this. He did this under duress. He did this with a gun
pointed to his head. This is not how it works. He would
be violating the law. He would get in trouble if he let
Mr. Martinez walk out of that office with those checks
because not only would he not get paid -- that’s a whole
other issue ~-- but the other people who had iiens

wouldn’t get paid. But Mr. Martinez held onto these
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checks because he wanted to cash these checks as quickly
as he could.

Now, the defendant has been charged with pointing
and presenting a firearm and well as assault and battery
of a high and aggravated nature. .Pointing and presenting
a firearm is 1iterally just that. Pointed and presented
it at Mr. Mills;

To find the defendant guilty beyond a reasonable
doubt of assault and battery of a high and aggravated
nature, there has to be an unlawful injury. Now, that
injury can be anything, even slight. A scratch, stub
your toes. Just an ﬁnlawfdl injury caused by another
person. And I submit to you that Mr. Martinez, the
defendant in this case, hit Mr. Mills not only with his
fists, but then with the gun, then put that gun to his
head. That is your unlawful injury. It doesn’t matter
that he didn’t need medical treatment or he wasn’t
bléeding. He was still injured under the law.

Now, the means used had to potentially cause great
bodily injury or death. And when you put a gun to
someone’s head and say, “I'm going to kill you,” is that
going to cause great bodily injury or death? That’s what
Trey Mills thought, and that’s what he told you. He was
scared for himself and his office. And that’s why he

signed those checks.
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Now, the Defense will have you believe that it’s
simply Mr. Mills’ word alone, but that’s not true.
Granted, that is deéfinitely a large part of this case,
the crux of this case. But how is what he told you
coxroborated? It's corroborated b§ Ashley Reese and Lisa
Hunt who have known him for over ten years and never seen
him like that. WNever seen him shaking, terrified, white
as a ghost.

It’s corroborated by the fact that he gets law
enforcement out there right away. Let’s make this
happen. Go find Mr. Martinez. It’s corroborated by the
fact that these checks are in Mr. Martinez's possession.
These checks had Mr. Mills’ scribbled, scared, signature
on them.

You have more than enough to convict this defendant
of pointing and presenting and assault and battery of a
high and aggravated nature. Please find him guilty.

Thank you.

THE COURT: Mr. Smith?
MR. SMITH: Your Honor, may it please the
Court.
CLOSING ARGUMENT
BY MR. SMITH:
Gentlemen, I think y’all might be able to hear me.

I'm not going to scream at the jury. I think I can talk
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loud enough.

Mr. Foreperson, members of the jury, now comes my
time to discuss with you the law and facts in this case.
And at the beginning of this trial, I told you what we
were going to prove. We who have no burden of ppoof
whatsoever was going to prove right from the
prosecution’s file that this man, Jose [sic] Martinez
Vargas, is not guilty about pointing a firearm or
threatening to kill Mr. Mills.

Now, I told you the Prosecution had a weak case from
the start. And right off, she wanted to say she had
cor;oborating evidence to back up his testimony because
she know his testimony alone ain’t enough; right? She
just told you that. She said it’s corroborated by
Ashley, Lisa, law enforcement and the checks. That's
what she said. All right? Everybody told you there was
no gun and no note and no injury to Mr. Mills. How does
that corroborate aséault and battery of a high and
aggravated nature?

So let’s go down to the facts. You say, well -- Mr.
-~ what is really the issue in this case? Well, the
issue is not stealing any checks because Mr. Vargas right
here was entitled to these checks along with Mr. Mills.
They both were entitled to them. And the fact of the

matter is not only were they both -- so you can’t say he
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stole these checks: He’s not been charged with stealing
any checks. Any implication that she may have made
inadvertently that he ;tole the checks, that would be
untrue. He’s not charged with larceny. Also,er. Vargas
never attempted to cash the checks, and she stated -- I
think she said he wanted to cash those checks right away.
Well, if he wanted to cash those checks right away, he
would have went right to a bank and cashed them right
away. So that doesn’t corroborate anything either;
right?

Now, the other thing too that gets you is that Mr.
Mills told you -~ he said he called the.bank. Now, hé
wasn’t concerned -- now, this person who’s supposéd to be
white as a ghost, he wasn’t concerned. He said he called
the bank aﬁd-asked them to put a stop payment on the
checks. So he was mad about those checks because he told
you about thpse checks. He said hée was going to reduce
the fee down to one fourth to where -- he was charging
the guy forty percent. He was going to reduce it down to
twenty-£five percent. Get this deal done. He told you
that. Forty percent down to twenty-five perxcent. He
said he didn’t want to wait another year for his money.

Now, the other thing too is -- and this is the key
thing which she overlooked in her closing statement. You

remember when Mr. Mills said he assaulted Mr. Vargas when
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he said Mr. Vargas was standing beside him? And when he
was sitting up here in this witness stand and I was
asking the questions, I said, well, “Did you swipe him?”
He said, “No.” He stiff-armed him. Now, that’s assault
on Mr. Vargas over there. And that assault on Mr.
Vargas, Mr. Vargas had a right to get a warrant for his
arrest for that assault. In order to cover that assault,
this story comes out that Mr. Vargas has gone to try to
attempt to kill this man.

Now, the key-is'they ain’t never told you where the
note went. They had all these papers on the table there
getting ready to sign. Now, he didn’t tell you he was
standing up there signing them. He was sitting down, He
signed all the papers. They didn’t show y’all those
other papers that they could have brought inté this
courtroom. Right? The disbursement sheet they told you
about, where is that? What hand did Mr. Vargas sign
those disbursement sheets? Where are they? And what
pocket did Mr. Vargas take the checks on the one hand,
gun in the other hand? When did he pick up the note? So
the note got to still be in the office, but where is it?

Now, she told you a little bit of it. She said,
“Well, Mr. Vargas said, ‘I'm going to kill you.’” They
say he said that out of his mouth. Remember that just a

few minutes ago? But when the man testified, he didn’t
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tell the cops this, that he said he’s going to kill
QVerybod§ in the office. That’s adding more to the
testimony to what was not told to the cops, not told to
aﬁybody else in that 6ffice, but was thd to you to make
it lbok like he was not only threatening Mr. Mills
himself, but he was threatening evéfyquy in that office.
And ‘even: she had to concede in her closing statement that
he only said, “I'm going to kill you, Mr. Mills.”

Now, the fact is they say this man caﬁ speak
English. We got an interpreter over there. Somebody
wéuld_ha#e had to write that note in Engliéh for him to
get it up there. We don’t have no note. Ain’t got no
gun. BAnd don’t you think you would have =- if somebody
hit you upside the head hard enough with a gun butt that
you going to have some kind of knot on your head. You're
going to have some kind of injury on your head. You
think common sense -- common sense will tell me
something. And if you got a knot on your head from
somebody butting you with a gun, pistol whipping you
basically, then you're going to go the doctor. That’s
what lawyers would say. Probably Mr. Mills would send
you to the doctor. Say, go see the doctor right now.
Make sure you ain’t got no concussion. He’s a persorial

injury lawyer; right? You going to send them to the

doctor to make sure he ain’t got no concussion. We ain’t
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got no medical reports whatsoever there was any injury.
Nothing. Nada. Zero, zero. Zero equals zero. So we
got no gun.

Then she wants y}all to prove her case; right? She
just told y’all -- she say, please prove my case, members
of the jury, This man probably got rid of the gun on the
way becausé he was gone about thirty minutes. Well, that
ain’t the way the system work. She got to prove Vargas
right here guilty beyond a reasonable doubt. She’s got
to connect the dots. Like in 9/11 when we didn’t connect
the dots, then the terrorists go in and bomb the
building. She got to connect the dots.

Now, just because somebody’s charged and indicted
doesn’t mean a thing in America. You're just charged
because that’s probable cause to believe that maybe a
crime had been committed. Because I asked the officer.

I said, Mr. Officer =- I said, “Did you have any personal
knowledgé what went on?” He said, “No.” He charged this
man on the basis of his word, this man’s word.

Then Mr. Vargas got to the police and said, “You
assaulted me when you pushed me.” Would that warrant
come out for Mr. Vargas without corroboration? 1It’s got
to be a two~way street here.

Now, the other thing -- and I don’t want to be too

long -~ is the way I looked at it -- and I‘m hoping I can
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assist you -- we who have no burden of proof means that
the State has got to prove each and every element of
every crime including the included qffensesAbeyond a
reasonable doubt. And I think His Honor’s going to
charge you that beyond a reasonable means if it would
cause you to hesitate. It doesn’t mean hesitate for an
hour. It doesn’t mean hesitate for fifteen minutes.

Just any hesitation means you’re supposed to find the man
not guilty. That’s the way the criminal justice system
work. It may not be what you agree with or what I agree
with, you know. But, you know, we not here in the Soviet
Union and China and all those places that say, well,
you’re guilty, and you’ve got to prove your innocence.

We ain’t that. Even Democfats and Republicans ain’t got
that far yet where we, you know, convict each é6ther and
presume you’re guilty and you have to prove your
innocence. That ain’t the way this system work. That
ain’t the way the founding fathers and the founding
mothers set it up.

All right. So, they’ve got to prove his guilt
beyond a reasonable doubt. And if you have any sort of
hesitation, well, let meé give you some reasons why you
might want to hesitate. Besides the fact there ain’t no
gun, there ain’t no note, ain’t no corroboration like she

tried to say the check was, that ain’t no corroboration
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of somebody having a gqun. If you got a check on your
person, that don’t mean you got no gun; right? Just
because you drive down the road doesn’t mean you got no
gun. Somebody got to identify it.

Now, the officer’s out there in the woods searching.
The officer's at some business searching. He’s out at
the man’s house. He's searching. He didn’t find
anything. Well, he can’t put in his report I believe the
man had a gun because I didn’t find something out there
at thé scene. That defies common sense, don’t it? So if
she ain’t got that proof, she can’t hook that up in
circumstantial,

All right. So the officer says he had no personal
knowledge. He was not present at the scene. My sister
right here of the Bar, she wasn’t present at the scene.

I wasn’t present at the scene. So we don’t know. We
assume, but we don’t know. With assumptions if you say,
okay, legally -- legally, now -- he’s innocent; right?
His Honor’s g¢going to charge you the fact that he didn’t
testify, you can’t hold that against him. He’s going to
tell you that. You watch from up there. If I'm telling
you something wrong, you go with what the Judge tellé you
because, you know, I'm a lawyer and he runs this
courtroom. But I believe he’s going to tell you that you

can’t hold that against him. And you can’t even discuss
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the fact that he didn’t testify:. So he’s legally
innocent. So it’s his word against his word; right?

It's the legal word against a factual or non-factual word
of Mr. Mills. So it is a tie. If it’s a tie, then
you've got to resolve the tig of not guilty in favor of
Mr. Vargas. He’s going to tell you, you’ve got to
resolve all doubt in favor of Mr. Vargas right here.
That’s what His Honor’s going to tell you. I believe
he’s going to tell you that.

And the officer testified -—- now, if ‘ole Vargas was
going home, now, he wasn’t speeding; right? He wasn’t
speeding, they say. And it takes about twenty minutes to
get out there to where his house is. So that meant he
drove from the office. And another officer arrived there
on the scene because that officer testified right up
there. He said this fellow Puxdy got out to the scene at
Vargas’ house.

And then ‘ole Vargas comes along. Pulls right on up
in there? And when he pulls right on up in there,
Officer Purdy’s right there. Stops him. Well, they
didn’t bring Officer Purdy in here to say, well, he threw
the gun out the window when he came up to Officer Purdy.
He threw the note out the window when he came up to
Officer Purdy. They said that truck was so trashy up --

remember when they said it was trash. If it was so
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trashy up, he didn’t find the ghecks, no guns. That
don’t corroborate fheir position. That corroborates oux
position that he’s not guilty of thé.chargés{ And ﬁe
know that there were no calls made to Vargas by the

police department saying hey, ‘ole Vargas, come on down

to the polige'depaxtment, So he didn’t know one way or

the other whether he was gqing*tp get'ridZOf some checks
or some guns O£ some notes.

Now, outside of thé fact that she said there’s no -
axe to grind and all of that -- and, you know, the fact
is he’s got the assault where he pushed the guy. Then .
he’s?got the fact that you want to =- they got these
emails. You remember they télked'aﬁout‘them emaiis._ He
said, “Thosé emails weré kind of aggressive.” Now, the
emails never said, I'm going to kill yoﬁ7 Right? If the
emails had said that Mr;iMills éot,-ifﬁ going to kill
you, Mr. Mills, in those emails, then maybe he‘would have
been justified to call his law partner in there with that
pistql. Remember? They said before thé 12th he had_a.
conference with him. I guess that was the day before.
And thie other partner was out there, Had that old
pistol. And he was looking from his office into the
conference room.whilé.Mr, Vargas and Mr. Mills-Wére
having a conference. That was the day before when they

agreed on whatever they agreed on.

87



o] ~ [=,} w L= W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

112

Now, why introduce a pistol? Why they introduce a
pistol? They going to shoot ‘ole Vargas if they start
arguing in_that room? Bécause they never said that day
before, ‘ole Vargas had a weapon then; riéht? Okay. Nor
did they ever say ‘ole Vargas was goiné to kill them that
day before,

Now, the ladies -- I don’t think any of them ladies
lied. They ain’t got nothing to come here in this
courtroom and lie about. I think they honest ladies. I
mean, they work for the people. And you going to do
everything you_can to help the people you working for. I
mean, you know, you come in heré. And so they get up on
the stand they say —-- the key component is see no gun, no
note, no injury. They don’t hear nothing about no
outburst from Mr. Vargas. They say he just walks out
stiff.

And, of course, I imagine if you put some checks in
there, your pocket going to pulge'up. I imagine they
could see that. So that don’t cérroborate nothing. They
didn’t see the pocket bulged up when he went in. So if
he went in with his gun out, his pockets wouldn’t be
bulged up. But on the way out, this mystical gun comes
in that they want you to believe, with common sense,
right, that made his pockets bulge out. Well; going in,

your pockets would still be bulged out too; right?
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There’s so much inconsistency and doubt in this case.
Now, His Honof’s‘going to teil you about thése

lessér—inc;hded offenses; We dén’t'believé any Of_fhem

apply; but His Honor’s got to chérge you with them. And

the key is fhe:mosf théy'got,‘if they prove their case,
would be assault and battéry of the third degree where
there was né_tquching whatsoever. We ain’t conceding
nothing. We ain’t 'saying there’ss no gun. We ain’t
saying there’s no note. We’re saying there is no note.
We’re saying'there!s no gun. We’re saying he never did
point anything. I just want to maké that clear. But His
Honcr'is going to Charge.you the’iesser;included of fenses
for the benefit of whaﬁ the South Carolina law requires,

And he’s going to charge you also that mete presence
-~ if youAfind_from.all the evidence that the defendant
was merely bresgnt at or near thé scené of this alleged
crime on the date in question, you are instructed that |
such presence at or near the scene of the crime willvnot
3uppoft.a finding of guilty. Mere presencé can only
create a suspicion, can only create a Suspicién( and you
cannot find the defendant guilty beéause of suspicion.
And he’s going to charge you that.

S0 members of the jury, as I say in cases, y'all
have no axes to grind one way or the other. Y’all’s job

-= I'’m not trying to interfere with y’all’s job by saying
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what I'm saying. I’m just bringing some stuff up trying
to jog your memory, and maybe it’11 assist you or not.

If I said something wrong or if I make y’all mad by
what my tone is, please dén’t hold it against Mr. Vargas
because he’s got more to lose than I do. And all I'm
going to ask is that y’all bring back a verdict that will
speak the truth.

And I want to thank you on behalf of Mr. Vargas and
myself, and I know the State thanks you as well. We want
to thank you for your participation and taking time out
of y’all busy schedule to be here. Thank you. Thank you
very much.

Your Honor. I’ll move this out of the way, Your
Honor.

CHARGE
BY THE COURT:

All right. Ladies and gentlemen, we’ve come to the
point in the trial where I instruct you on the law. My
instructions will be somewhat lengthy. They will be in
three parts: first, the instructions on general rules
that define and control the jury’s duty; second, the
instructions that state the rules of law you must apply,
what the State must prove to make its case; and thirq,
some rules for your deliberations.

The general rules begin with your duties as jurors.:-.

90



“vi bW N

O ® ~ (=)

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25

115

It is your duty to find the facts from all of the
evidence in the case. To those facts you must apply the
law as I give it to you. You shall not be concerned with
what the law should be, but what it is. And you must not
be influenced by any personal likes, dislikes, opinions,
prejudices or undue sympathy. That means you must decide
the case solely on the evidence before you in accordance
with the law, the very thing that you took an oath to do
at the béginning of the trial.

It is your responsibility, and yours alone, to
determine the facts of this case. I would, therefore,
charge you that if during the course of this trial or
during this charge you have been given or left with the
impression or feeling that I have a personal feeling
about the facts of this case or that I favor one side or
the other, I would specifically instruct you to diSrega;d
that impression. Under our constitution, I am not
allowed to have an opinion as to the facts of this case,
You should not be influenced by any objections or the
Court’s ruling on them. You and you alone are the judges
of the facts.

You determine the facts by evaluating or weighing
the evidence that you have heard during the trial. What
is evidence? Evidence is the sworn testimony from

witnesses and any exhibits that have been entered into
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evidence.

The statements by the attorneys are not evidence.
What they have said in opening statements, clbsing
arguments and at other times is intended to help you
interpret the evidence, but it is not evidence.

There are two types of evidence, which are’generally
pnesehted during a trial, direct evidence and
circumstantial evidence. Direct evidence proves directly
the existence of a fact and does not require deduction.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence.

The law makes no distinction between the weight or value
to be given to either direct or circumstantial evidence.
However, to the extent the State relies on circumstantial
evidence, all the circumstances must be consistent with
each other, and when taken together point conclusively to
the guilt of the accused beyond a reasonable doubt. If
the circumstances merely portray the defendant’s behavior
as suspicious, the proof has failed.

The State has the burden of proving the defendant
guilty beyond a reasonable doubt. The burden rests with
the State regardless of whether the State relies on
direct evidence, circumstantial evidence, or some

combination of the. two.
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What is a reasonable doubt in the law? A reasonable
doubt is the kind of doubt that would cause a reasonable
person to hesitate to act. Some of you may have served
as jurors in civil cases where you were told that it was
only necessary to prove that a fact is more likely true
than not true such as by the greater weight or
preponderance of the evidence.

In criminal cases, the State’s proof must be more
powerful than that. It must be beyond a reasonable
doubt. Proof beyond a reasonable doubt is proof that
leaves you firmly convinced of the defendant’s guilt.

There are very few things in this world that we know
with absolute certainty. And in criminal cases, the law
does not require proof that overcomes every possible
doubt. If, based on your consideration of the evidence,
you are firmly convinced that the défendant is guilty of
the crime charged, you must find the defendant guilty.
If, on the other hand, you think there is a real possibly
the defendant is not guilty, you must give the defendant
the benefit of the doubt and find him not guilty.

A reasonable doubt may arise from the evidence or
from a lack of evidence. The defendant is entitled to
every reasonable doubt that may arise in the case. If
upon any issue of fact essential to a conviction and a

verdict of guilty of an offense, if you have any
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reasonable doubt as to how that issue should be resolved,
it is your duty to resolve that doubt in favor of the
defendant. Suspicion( however strong, is not enough to
sustain a conviction. The evidence presented by the
State must be substantial evidence that tends to prove
the guilt of the defendant beyond a reasonable doubt.

As judges of the facts, you are the sole judges of
the credibility, that is the believability, of the
witnesses who have testified in this case. In
determining their credibility, you may take into
consideration many things such as the appearance and
manner of the witness on the stand, sometimes referred to
ds the demeanor of the witness.

Was the witness able to see, hear or know the things
about which the witness testified? How well was a
witness able to récall and describe those things? Did
the witness have a cause or reason to be biased and
prejudiced in favor of the testimony he or she gave? How
reasonable was the witness’ testimony consideréd in light
of all the evidence in the case. Was the witness’
testimony contradicted by what the witness had said or
done at another time or by the testimony of other
witnesses or by other evidence?

These are some of the factors you may consider in

deciding whether to believe testimony: As jurors, you
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have the right to believe all of the testimony of a
witness or none of the testimony of a witness. You have
a right to Believe a portion ¢f the testimony of a
witness and discard the rest. You may believe the
testimony of one witness over the many or thé many over
the one. Most certainly, you do not defermine the matter
of credibility or believability by simply counting up the
number of witnesses who may have testified on behalf of
the parties in the case. Your sole objective is to find
the truth. It does not matter whether the truth comes
from a witness for the State or a witness for the
defendant.

The defendant has pled not guilty to these
indictments: And that plea puts the burden of proof on
the State to prove the defendant guilty. A person
charged with committing a criminal offense is never
required to prove himself innocent.

I chérge you that it is an important rule of tﬁe law
that a defendant in a criminal trial, no matter what the
seriousness of the charge may be, will always be presumed
to be innocent for the crime for which the indictment was
issued unless guilt has been proven by evidence
satisfying you of that guilt beyond a reasonable doubt.

The presumption of innocence does not end when you

begin your deliberations, but it accompanies the
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defendant throughout the trial until you reach a verdict
of guilt based on evidence satisfyiﬁg you of that quilt
beyond a reasonable doubt.

Presumption of innocence is like a robe of
righteousness placed about the shoulders of the defendant
which remains with the defendant until it has_been
stripped from the defendant by évidenCe satisfying you of
the defendant’s guilt beyond a reasonable doubt.

Presumption of innocence is not mere legal theory.
It is not just a legal phrase. It is a substantial right
to which every defendant is entitled unless you, the
jury, are satisfied from the evidence of the defendant’s
qguilt beyond a reasonable doubt.

In order to establish criminal liability, criminal
intent is required. For example, the mental state
requifed to be proven by the State for a particular crime
may be purpose, intent, knowledge, recklessness or
criminal negligence. Criminal intent must be proven by
the State beyond a reasonable doubt.

Criminal intent is always a matter that must be
determined by the jury from the circumstances surrounding
the situation. There’s no way to prove intent to a
mathematical certainty. Thére’s no way medical science
can dissect a person’s brain and determine what that

person had in mind. So the law says that criminal intent
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may be inferred from the circumstances shown to have
existed. This is how you make a determination of whether
or not the element requiring intent was present.

It is not necessary to establish intent by direct
and positive evidence, but intent may be established by
inference in the same way as any other fact, by taking
into consideration the acts of the parties and all of the
facts and circumstances of the case.

Criminal intent is a mental state, a conscious
wrongdoing. It is up to you to determine what the
defendant intended to do based on the circumstances shown
to have existed. Criminal intent can arise from action
or a failure to act. It may arise from negligehCe,
recklessness or an indifference to duty or to the
conseguences thaf is considered by the law to be the
equivalent of criminal intent.

If you find from all the evidence that the defendant
was merely present at or near the scene of this alleged
crime on the date in question, you’re instructed that
such presence at or near the scene of the crime will not
support a finding of guilty. Mere presence can only
create alsuspicion, and you cannot find the defendant
guilty because of suspicion.

Mere presence at or near the scene of a crime does

not in and of itself permit an inference to be drawn by
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you that the defendant had knowledge of any crlmlnal plan

whlch mlght have been formed, nor does mere presence

support an 1nference of 1ntent to engage 1n crlmlnal
conduct . Susplclous 01rcumstances 11ke ‘mere presence are
not suff1c1ent for a f1nd1ng of gullt agalnst the |
defendant. A

The indictments charge the defendant with assault
and battery of a high and aggravated nature and nointing
and preseriting a firearm. I remind you that the fact
that the defendant was arrested,. charged and indicted in
this case is,not evidence in this_eaSe andaeannot be
considered by you as evidénce of guilt in this case, nor
does it create any preeunptidn or inference ofﬂgdilt.
These'decuments are simply the fbrmal Written'instruments
which contain the charges made against the defendant. |
They are the formai documents by which this case is -
brought into this court. | .

I instruct you and emphasize that. the fact that the
defendant did not testify is not a factpr to be
considerediby you in any way in your deliberation'and in

your considerations on the questions of guilt or the

innocence of the defendant It must not be considered by

you in any manner whatsoever. A defendant has the
constitutional right té remain silent, and the assertion

of this right must not be considered by you in your
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deliberations.
I repeat. Under your oath you are to draw no
conclusion whatsoever from the fact that tﬁe defeh§ént in

this case did not testify. The fact thét the_defendant

did not testify should not eyen be discussed in tﬁé»jury -

room. The burden of proof, as I have stated to you, is
on thq»St&te. The deféﬁdgnt is nog,requiped to prdvg<his
innocence. The burden of proof remains on the State to

prove ggilt beyond_a reésonablé doubt.

‘Now, the defendant has been charged with assault and |

battery of a high and aggravated nature. @nd. that is;
-(défiﬁéd as if'the perSQn-unianﬁlly injures ahothgyz»
péraon aﬁd.greét bodily. injury to ahotheggeréo@éréshlxs
L6r-the.aét.is accomplished by mggns likely to'prOduée
debth or great bodily @hjury, |
Now, there'are also lesser;includéd offehses_uﬁder
assault and battery of a high and aggraYafed ﬁatﬁre. One
is.aSSault and battery first degree. A person commits
‘tﬁe offense of assault and battery in the first'degqée if
the person unlawfully injures another person and the act
occurred during the-édmmission of a robbery, burglary,
kidnapping, or theft.. A person may also commit the
offense of assault and battery in the first degree if the
person unlawfully offers or attempts to injure another

person with the present ability to do so and the act
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either is accomplished by means likely to produce death
or great bodily injury or occurred during the commission
of a robbery, burglary, kidnapping or theft.

Great bodily injury means bodily injury which causes
a sdbstantial risk of death or which causes serious
permanent disfigurement or protracted loss or impairment
of the function of a bodily member or organ.

There’s also the lesser-included offense of assault
and battery second degree. A person commits the offense
of;asSault and battery in the second degree if the person
unlawfully injures another person or offers or attempts
to injure another person with the présent ability to do
S6 and either moderate bodily injury to another person
results or moderate bodily injury to another person could
haﬁe resulted,

Moderate bodily injury means physical injury
requiring treatment to an organ system of the body other
than the skin, muscles and connective tissues of the body
except where there is penetration of the skin, muscles,
and connective tissues that requife surgical repair of a
éomplex nature or when treatment of the injuries requires
the use of regional or general anesthesia.

And lastly, the last lesser-included offense of
assault and battery third degree. A person commits the

offense of assault and battery in the third degree if the

100



N N v M

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

125

person unlawfully injuries another person or offers or
attempts to injure another person with the present
ability to do so.

The defendant is also charged with pointing andg
presenting a firearm. And the law states it is unlawful
for a person to present or point at another person a
loaded or unloaded firearm.

Ladies and gentlemen, we’re almost to the point
where I send you to the jury room to begin your
deliberations. This has been a long instruction on the
law. But I leave you with some final thoughts.

You were chosen as jurors in this case because both
sides believed that you could be fair and impartial in
deciding this case. I instruct you to make use of your
life experiences, your good common sense and your sense
of logic and reason in evaluating the evidence in this
case.

You are not partisans or advocates for either side.
You have no friends to reward nor any enemies to6 punish.
You are the judges of the facts. Your sole interest is
to find the truth from the évidence presented in this
case.

Be courteous with one another. Listen to the views
of your fellow jurors. Take the amount of time necessary

for you to thoroughly evaluate the evidence. This case
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is;imbortant to'bpﬁh-sidgs, and this is their only day in

court.

Now, Madam Forelady, I'm going to go over the
verdict form with you. Your verdict fotm_is bquen down
bqéed on Offensg. It éays, “We the jufy .+ It has
indictment number 2015-GS-04-00781. “We, the jury,
uqaniﬁously find on this indictment ...” It 1is;s the
humbex again. “..7tha£ the defendaﬁt, Jesus yarégs ,
MQrtinez ...” BAnd it -'gives you two choices. “... not
guilty or guilty of assault and battery of a high and
aggravated'nétu:é.ﬁ Whatever the choice that you make as

a jury, you would check the appropriate box.

Now; it lists the lesser-included offenses as you go-

down. It sé&s, “Alternatively, the defendant may be
fOund-ggilty-Offthe leSSer—ihcluded'offénsé of assault
and bétfery_in the first aegree, You may not find the
defendant guilty of this offénse if you have found him
guilty‘of aSSault and battery of a high and aggravated

nature.” Ahd then it gives you the same choicés; not

- guilty or guilty of assauit and battery in the first

degree.

Then you go down the page and you have the same

instruction. “Alternatively, the defendant may be guilty

of the 1eé$e;-inc1uded‘offensé of assault and battery in

the second degree.” And, “You may not find the defendant
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guilty of this offense if you have found him guilty of
assault and battery of a high and aggravated nature or
assault and battery in the first degree.” And it gives
you the same choices, not guilty or guilty.

And finally, under this column, you have an
instruction on the lesser-include offense of assault and
battery in the third degree. The choices are not guilty
or guilty of assault and battery in the third degree.
And, “You may not find him gqilty of assault and battery
in the third degree if you have found him guilty of
assault and battery of a high and aggravated nature,
assault and battery in the first degree or second
degree.”

Then the other offense is on the last page. “We,
the jury, unanimously find on the indictment number 2015-
GS-04-00782, that the defendant, Jesus Vargas Martinez,
is ...” BAnd the same choices, not guilty or gquilty, of
pointing and presenting a firearm.

Now, place no significance on the order in which the
choices appear on the page. One just simply had to go on
the page before the other.

Now, the last thing I want to do for you -- all of
these offenses involve assault and battery. And I want
to define what an assault is and what a battery is under

the law.
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An assault occurs when a person unlawfully attempts
or offers to commit a violent injury upon another person
and had the present ability to complete the attempted
injury. An assault is the intentional creation of a
reasonable fear of immediate bodily harm. It is not
necessary that the attempted injury or harm actually take
place,

For example, if I walk up to you and you are within
arm’s reach and I draw back to hit you, that is an
assault.

A battery is the unlawful touching of another person
by a person who has committed the assault. An unlawful
touching can be caused by a part of the accused body or
any object that the accused puts in motion. A battery is
the completion of the assault by using force or applying
force to another person, however slight, in a rude, angry
or resentful manner without legal justification for doing
so.

Using my earlier example, if I carry through the
assault by hitting you, then that is the battery. So
that is the definition of assault and battery.

So with that said, I'm going to have you return to
the jury room. Do not begin your deliberations until I
send the verdict form back with the exhibits.

So, Mr. Bailiff, if you’ll take the jury to the jury
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room.
(WHEREUPON, the jury exited the open court at
approximately 10:45 a.m.)

THE COURT: All right. Any exceptions to my
charges from the State?

MS. HUEY: None, from the State, Your Honor.

THE COURT: Any exceptions to my charges from
the Defense?

'MR. SMITH: None.

THE COURT: All right. I'd like the attorneys
to come forward, look and count the exhibits, make sure
they’re all there, and then we’ll send the exhibits and
the verdict form back to the jury.

(WHEREUPON, court stood at ease.)

THE COURT: All right. We have eéverything?

MS. HUEY: Yes, sir.

THE COURT: All right, Mr. Bailiff, if you’1l
take the verdict form and the exhibits back to the jury.
Tell them they may begin their deliberations. And bring
the alternate back into the courtroom.

(WHEREUPON, the verdict forms and exhibits were
delivered to the jury to begin their deliberations
at approximately 10ﬁ4aia.m. after which the
alternate juror entered the courtroomn. )

THE COURT: Madam Alternate, this conclides
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your service in the case since the case is now deliVered
to the jury and all of them were able to finish, the
primary jurors. You are welcome to stay, if you would
like to, to see how it turns out. Otherwise, you can
leave now. But the jury'is reporting -- the whole pool
is reporting back at two o’clock. So itfs up to you. We
thank you for your service on this case.
(WHEREUPON, the alternate juror exited the courtroom
at approximately 10:48 a,m.) |
THE COURT: All right. We’ll now go into
recess.,
(WHEREUPON, court stood at recess awaiting the
verdicts of the jury.)
THE COURT: Would you get our jury for us,
please, sir?
(WHEREUPON, the jury entered the open court at
approximately 11:14 a.m.)
THE COURT: All right. Madam Forelady, has the
jury reached a verdict?
MADAM FORELADY: We have, Your Honor.
THE COURT: Would you hand that to the bailiff,
please, ma’am?
(WHEREUPON, the verdict form was handed up to the
Court.)

THE COURT: Mr. Clerk, would you publish the
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party before I dismiss the jury?

MS. HUEY: Nothing from the State, Your Honor.

MR. SMITH: Nothing from the Defense, Your
Honor, ;

THE COURT: All right. Ladies and gentlemen,
thank you for your service on this case. You will be
dismissed now. However, the entire pool is to report
back at two o’clock: So thank you for your service.
You're dismissed until two ofclock.

(WHEREUPON, the jury exited the open court at
approximately 11:16 a.m.)

THE COURT: Okay.

MR. SMITH: Your Honor, may I make my motions?

THE COURT: So noted for the record. Go ahead.

MR. SMITH: Judgment notwithstanding the
verdict, a new trial.

THE COURT: That would be denied.

MR. SMITH: Thank you, Your Honor.

THE COURT: Okay. Mr. Smith, would you and
your client come forward, please, sir?

MR. SMITH: Yes, Your Honor.

(WHEREUPON, counsel and the defendant approached the
bar after which court stood at ease.)

THE COURT: All right. We’re back on the

record here where Jesus V. Martinez has been convicted of
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through.

And then he had a workers’ compensation claim, and
all of that got discombobulated. But I think he used a
different law firm in that.

THE COURT: Okay. All right. I’ve reviewed
the photographs and documents, Mr. Smith. I’m giving
your originals back.

MR. SMITH: Thank you, Your Honor. So if
there’s any compassion the Court can offer, we would ask
that benefit be given to Mr. Vargas. And his son and
daughter are seated ---

THE COURT: Do they wish to address the Court?

MR. SMITH: Do y’all wish to say anything to
the Court?

That’s his son.

THE COURT: Yes, sir. State your name.
(WHEREUPON, the defendant’s son approached and held
the microphone but did not speak.)

THE COURT: Does Mr. Martinez wish to tell me

anything?

THE DEFENDANT: (By the Interpreter) No, sir.

THE COURT: Okay.

All right. 1I’ve heard the testimony in the case,
and this is a serious incident. On assault and battery

of a high and aggravated nature, he could get up to
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twenty years on that offense. Pointing and presenting a
firearm, he’d get five additional on that.

I understand certaihly emotions take contiol of
people, but it can’t be a defense to this. And this is a
serious, serious offense. So this is going to be the
sentence of the Court.

On indictment 781, the défendant will be confined to
the Department of Corrections for a term of ten years.
That would be suspended on the service of three years,
followed by probation for five years.

MR. SMITH: Thank you, Your Hono¥.
THE COURT: And a condition of probation, no
contact with the victims,

And then pointing and presenting a firearm, 782,
he’d be sentenced to Ffive Years, suspended on three years
followed by five years probation. No contact with the
victims. That would be concurrent.

Good luck to you, sir. I hope you can put all of
this behind you.

M3. HUEY: And Your Honor -- I'm sorry, Your
Honor. May I ask for no contact with the law firm in and
of itself?

THE COURT: Okay. All right. I’11l put victims
including the Trammel and Mills Law Firm, including all

members of the Trammel and Mills Law Firm.
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