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The State of South Carolina,

ORDER DENYING MOTION

TO WITHDRAW PLEAS AND

FOR RECONSIDERATION ,
2016A3221100654 / 2017GS3202179
2017A4021600601 /2017GS3202177
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Perry Drake Gilmore, Jr.,
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Defendant.

The defendant moved to withdraw his pleas and/or to have the court reconsider the
sentences imposed upon him. A hearing washeld on October 2, 201 7. The motion is denied.

On August 23, 2017, the defendant appeared in a self-represented capacity and the court
accepted his pleas of no contest on charges of indecent exposure, assault and battery in the
second degree, and hit and run involving property damage. At the time of the pleas, he indicated
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that he wanted to plead no contest but mentally ill, and the court indicated that there was no such
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I.)le_ril. The defendant freely, knowingly, and voluntarily elected to go forward with his no-contest
pleas. In exchange for his pleas, the State dis.missed bon-e other indeéent exposure charge and one
other assault and battery charge which were from incidents that were allegedly separate and

distinct from each other and from the charges to which he entered his pleas. The court sentenéed

the defendant to the maximum sentences, but did not run them consecutively. That allowed the '
defendant to receive credit for his pre-plea detention on all charges.

Earlier in the day that he pleaded no contest, the court conducted a Faretta hearing on the

record. An order had previously been entered by the Honorable Grace G. Knie that relieved



counsel based on the defendant's motion. Because of concerns about whether a Farerta hearing
had been conducted, the undersigned judge, as Chief J udge for Administrative Purpeses, had
directed that Mr. Gilmore be brought to court to determine that issue. The defendant renewed his

desire to act pro se. A motion in one or more of the files for a M ‘Naughten evaluation has never

been ruled upon, and the court saw nothing to indicate that the defendant was incompetent and
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Later, Mr Gllmore appeared mdlcated that he had reached a plea agreement, and entered ¢ | i
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\t(new nothing about whether a M'Naughten issue would be presented by the defendant.

his pleas of no contest. He did not request to consult with stand-by counsel. He now states that
he wants to be housed in a more therapeutic setting. He believes that the State had agreed not to
-'"""‘—“xxn‘

make a recommendation based on the indication on the sentence sheet and when the State ‘

conveyed to the court in the sentencrng proceedlng that one or more of the victims wanted the

R e ahad

defendant to do time for the offenses, that the State had violated the no-recommendation

provision. He also stated that he has newly-discovered evidence in mitigation related to the
victim of the wreck stating that she developed carpal tunnel syndrome from the wreck. This
apparently is because of his argument that carpal tunnel can only be developed through repetitive
mdtion. The information about carpal tunnel syndrome had no impact upon the court's aentence.

On August 29, 2017, the defendant filed motions to withdraw his.pleas or, m the
alternative, to have the court reconsider the sentences imposed. What the defendant seems to
want is to change his pleas to guilty but mentally ill, and to vhave the court reduce his sentences
and/or grant him' probation.

GUILTY BUT MENTALLY ILL

As for the change of pleas from no contest to guilty but mentally ill, the defendant has no

expert witness to offer in an attempt to meet the provisions of that affirmative defense. Guilty but



mentally ill is a statutory creation that grew out of concerns about what some perceived as the
all-or-nothing consequence of being found not guilty by reason of insanity. Under the common
law, a person who is unable to distinguish right from wrong is incapable of forming the criminal

intent necessary to commit a crime.

The legislature made the following changes in South Carolina under statutes that provide,
in part:

SECTION 17-24-10. Affirmative defense. S .

7 (A)Itis an affirmative defense t6 a prosecution for a crime that, at the time of
the commission of the act constituting the offense, the defendant, as a result of
mental disease or defect, lacked the capacity to distinguish moral or legal right
from moral or legal wrong or to recognize the particular act charged as morally or
legally wrong.
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(C) Evidence of a mental disease or defect that is manifested only by repeated |
criminal or other antisocial conduct is not sufficient to establish the defense of |
insanity. . - ‘

|
|

HISTORY: 1984 Act No. 396, Section 1; 1988 Act No. 323, Section 1; 1989 Act
No. 93, Section 1. ‘ '

SECTION 17-24-20. Guilty but mentally ill; general requirements for verdict.

(A) A defendant is guilty but mentally ill if, at the time of the commission of the
act constituting the offense, he had the capacity to distinguish right from wrong or
to recognize his act as being wrong as defined in Section 17-24-10(A), but
because of mental disease or defect he lacked sufficient capacity to conform his
conduct to the requirements of the law. :

(B) To return a verdict of "gnilty but mentally ill" the burden of proofis upon
the State to prove beyond a reasonable doubt to the trier of fact that the defendant
committed the crime, and the burden of proof is upon the defendant to prove bya .
preponderance of evidence that when he committed the crime he was mentally ill
as defined in subsection (A).

(D) A court may not accept a plea of guilty but mentally ill unless, after a
. hearing, the court makes a finding upon the record that the defendant
proved by a preponderance of the evidence that when he committed the
crime he was mentally ill as provided in Section 17-24-20(A). [Emphasis
added.]

HISTORY: 1984 Act No. 396, Section 2; 1988 Act No. 323, Section 2; 1989 Act
No. 93, Section 2.



SECTION 17-24-70. Sentencing of defendant found guilty but mentally ill.

If a verdict is returned of "guilty but mentally ill" the defendant must be
sentenced by the trial judge as provided by law for a defendant found guilty,
however:

(A) If the sentence imposed upon the defendant includes the incarceration of the
defendant, the defendant must first be taken to a facility . designated by the
Department of Corrections for treatment and retained there until in the opinion of
the staff at that facility the defendant may. safely be moved to the general h

.population of the Department of Corrections to_serve the remainder of his
sentence.

(B) If the sentence includes a probationary sentence, the Jjudge may impose
those conditions and restrictions on the release of the defendant as the judge

~ ‘considers necessary for the safety of the defeéndant and of the community.

S e S ey

HISTORY: 1984 Act No. 396, Section 7; 1988 Act No. 323,» Section 4.

So, under guilty but mentally ill provisions, the only difference in the sentencing is that
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the defendant is first taken to a facility of the Department of Corrections for treatment, but only
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kept there until the Department determines that the defendant can safely be moved to the general
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population. He then serves the sentence. This defendant had been in the local jail for an
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extended time before his plea. No psychiatrist 6r psychologist has provided evidence that the
defendant meets the standard for Aguilty but mentally ill at the time(s) of the alleged offense(s).
The defendant has only produced his statements about his diagnosis of impulse control disorder,
which is insufficient to establish that he is entitled to this defense. The motion to éhange his

pleas is denied.

"MODIFICATION OF SENTENCE
The defendant believes that the sentence imposed is excessive and was, at least in part,
the result of the State improperly telling the court that a victim wanted the defendant to be

incarcerated for the crime. The court denies the motion.



doesn’s Qeplain HC btlow

First, the standard-formw sentence sheet-has three possible options to be checked: (1) that

the plea is a negotiated plea, meaning that the court can accept the plea bargain or reject it, but
cannot modify it; (2) that the plea is based on a recommendation from the State regarding
sehtencing, which means that the court can vary from the recommendation entered in the plea
bargain; or, (3) that the plea is without negotiations or recommendation, which basically means

that the sentencing is entirely within the discretion of the judge. Mr. Gilmore is placing a

. Zasn

_meaning on the provision about no recommendation that does not comport with common oo oo ..

understanding of the term in practice. It is understandable why he has that interpretation, but it is

not what the form means in common practice, and there is no indication that the State did

anything in this case to give him an incorrect impression. Further, the State did nothing

1nappropr1ate in commumcatmg to the court what the victim wanted the court to hear In fact, it

T T e e TR TRENCE sy o - PR %
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In 1998, the Constitution was amended to add the Victim's Bill of Rights. In Article L
Section 24, victims have the specific right to "be heard-at any proceeding involving a post-arrest
release decision, a plea, or sentencing,” and, to "confer with the prosecution, after the crime

against the victim has been charged, before the trial or before any disposition and informed of

o e

the disposition . . .[.]

Secondly, the decision to impose the sentences was based on several factors that the court
deems appropriate to justify the incarceration imposed and have little, if anything, to do with the
victims' statements read to the court by the Assistant Solicitor. The incidents occurred on
various dates. At least one demonstrates violence. They indicate a lack of respect for the

requirements of law. One deals with improper sexual conduct. Most significantly, they were
e i B T U T,




mendal Hlness

comm1tted by someone who has a criminal record that began in 2002 .and has run to the present

day, which includes various assaults, a strong-arm robbery, and malicious damage to property.

THEREFORE, IT IS ORDERED that the motion is denied:

AND IT IS SO ORDERED.

October 9, 2017 Lol Pl ot
William P. Keesley
Circuit Judge
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