THE STATE OF SOUTH CAROLINA OIAAYAR'S
In the Supreme Court ECLE‘VL’
BEC 16 2016

APPEAL FROM YORK COUNTY

Court of General Sessions S.C. SUPREME COURT

Honorable Lee S. Alford, Circuit Court Judge

Appellate Case No. 2014-002770

ﬁmel-lmﬁ-
The State, ..ooooviviiiii e e ~

V.

Steven Hoss Walters, Jr., .....cooovvvvnin.. ) Petitioner.

APPENDIX

James W. Boyd

1544 Ebenezer Road

Post Office Box 36425
-Rock Hill, SC 29732

(803) 328-2600

Attorney for Petitioner

William M. Blitch, Jr.

SC Attorney General’s Office
Post Office Box 11549
Columbia, SC 29211

Attorney for Appeltant=
M&ns\a«:*



INDEX

ReCOId O APPEAL ... e e, Al

Final Brief of APPellant.............cccvuruiurieiuiriuece e A.52
Final Brief of RESPONAENL.......c.ovueiiieiiicieieciecccce e e A73
Opinion of the Court Of APPEAlS .........cccvvieeverieieieeeieereeeeeee oo A81
Petition for RE-HEATINg.........covieuriiieiieece et A.84
Order Denying Petitioner for REhearing...............o.c.oveveveeueeseerereeeeeeeeseooeeoooooeo, A.90



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From York County
The Honorable Lee S. Alford, Circuit Court Judge
Appellate Case Tracking No. 2014-002770

THE STATE,

STEVEN HOSS WALTERS,

Appellant,

VS.

Respohdent.

RECORD ON APPEAL

ALAN WILSON
Attorney General -

WILLIAM M. BLITCH, JR.
Assistant Attorney Geperal

-~ Post Office Box 11549 -

Columbia, SC 29211
(803) 734-3727

KEVIN S. BRACKETT
Solicitor, Sixteenth Judicial Circuit

ATTORNEYS FOR APPELLANT

JAMES W. BOYD, Esquire

Post Office Box 36425
Rock Hill, SC 297332
(803) 328-2600

N

ATTORNEY FOR RESPONDENT

Al



TEX oottt s e i

Transcript of Circuit Court dated Dec. 16, 2014 .....ooevrceooevoreoooooooo 1

Uniformn Traffic TICKet ....vouvvvvvvesnscsseressrmssesnsssssesssssessssssssessse oo 39

True-Billed INAICHMENL....vvoovvverreveerseereseessseeessneseoseees s oo 40

MOHON 10 DISIMISS..ovvveevvrcesrvsrnssssssinessesessssissssssssssesreessssssssessess s 42

State’s Response t0 MOtion t0 DISMISS ..vvv-evreuversersoeeeeseneeseesssssrooss oo 44
A2



1

SATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) SIXTEENTH JUDICIAL CIRCUIT

| COUNTY QOF YORK )} CASE NO.: 2014-

STATE OF SOUTH CAROLINA )
)

Vs, ) TRANSCRIPT
)
)

STEVEN HOSS WALTERS, JR.

DECEMBER 16,

GS-46-03405

OF RECORD

2014

YORK, SOUTH CAROLINA

BEFORE THE HONORABLE LEE ALFORD

APPEARANCES:

DANIEL PORTER, ASSISTANT SOLICITOR
YORK, SOUTH CAROLINA

ATTORNEY FOR THE STATE '

JAMES W. BOYD, ESQUIRE
ROCK HILL, SOUTH CAROLINA

ATTORNEY FOR THE DEFENDANT

SHIRLEY BROOM

16™ Circuit Court Reporter

A3




WITNESSES:

NO TESTIMONY TAKEN




E-X-H-I-B-I-T-§

DESCRIPTION

Video

Response to Motion to Dismiss

Motion to Dismiss

1ip. EVD.
11

38

38

A5




10

11

12

13

14

15

16

18

19

20
21

22

24

44 .

THEACOURT = Your Honor, before you we’re brlnglng
the case of State vs. Steven Hoss Walters. He_is charged
with DUI second’ offense under .10. The Indictnent is 2014-
GS-46-03405. The State has one minor pre- trial motlon,
Your Honor, and 1s ready to proceed That motion is that
the Indlctment actually says that Mr. Walters had a blood
alcohol concentratlon under .10, and the State would move
to have that anended to Say refusal. Mr. Walters,did not
give a hreath sanple. Just a matter of form, Your Honor.
If it's not necessary -—-

THE-COSRT - Form. Form. What say you, Mr. Boyd?.‘

MR. BOYD - Your Honor, at this polnt I’'m not
going to object to an amendment I think by raising lt the
State could )ust re- 1nd1ct and we’re ready to go to trial,
hear the case, so but I'm not going to obJect to amendment
of the Indictment.

“ " “THE ‘COURT - Well," you know, that's certalnly =
materlal to the Indictment, but I -— if you have no
cbjection to them amending it, I'11 allow them to amend it.
Strike throngh while having a blood alcohol level of less
than .107? | | | |

MR. PORTER - Yes, Your Honor. Yes, please.

Amend the language to reflect refused to give a blood

alcohol sample.
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THE COURT - Well, y’all do that. 1I’m not writing
thé Indictment ---

MR. PORTER - Yes, Your Honor.

THE COURT - I’1ll strike through what’s not -- but
you put -~ you don’'t -- put in the language you want.

MR. PORTER - Your Honor, should I show the
language to ---

THE COURT - Sure, absolutely.

(WHEREUPON, DISCUSSION IS HELD BETWEEN CQUNSEL
WHICH WAS NOT REPORTED.,)

THE COURT - Has that been to the Grand Jury? I
guess it has if y’all are going to trial.

MR. PORTER - Yes, Your Honor, it has.

THE COURT - I started to say you could just re-do
it, but you don’t want to --—-

MR. PORTER - We’ll just strike -- we-will strike
any méntioh,liéurtﬂoﬁof,vof the -- of the sample or blood
alcohol concentration and just say under the influence of
alcohol and/or any other drpg cqmbingtion.

THE COURT - You’re not going to say refused
breath sample. You’re not putting that in here.

MR. BOYD - No, sir.

THE COURT - Striking that.

MR. PORTER - No, sir, Your Honor. We were going

to just not mention the refusal in the I~ "' ~*"--*
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THE éOURT - Al; ;ight.- Okay. Anything else?

MR. PORTER - No, Your Honor.

THE COURT - Anything on behalf of the defense?

MR, BQYD - Your.Honbr, I have a pre-trial motion.
We discussed that motion'in cha@bers, I"ve provided you a
written copy and we;reﬁréady to.gg-forward on that. I
think the Court's going to want to view the.video-tape.

THE COURT - You gave me a ---

MR. PORTER - Your Honor, the Stéte has provided a
motion in response to that. I have a copy of ;hat as well
if you’d like to have another copy. |

THE COURT - He’s going to get my copy off my
desk. |

MR. PORTER_— Herefs my motion in response, Yourv
Honor. The State Qill proffer the officer and the video
and reserve any argumént_on the motion until after that
proffer, Your Honor, if it please the Court. = 7

THE COURT - All right, are you ready to proceed?
We need to see the video? |

MR. PORTER - Yes, Your Honor. Your Honor, for
the purposes of‘the record, my name is Daniel Porter. I
represent the State of South Carolina. The Defendant is
represented by James Boyd. Sitting with me in the case is

Aaron Hayes. I would like to call first Lance Corporal
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Mike McAdams of the South Carolina Highway Patrol. We’ll
proffer the officer first, Your Honor, if that ---

THE COURT - Okay.

MR. PORTER - --- and then pProceed to show the
video. |

THE COURT - Okay.

MIKE MCADAMS, AFTER BEING FIRST DULY SWORN,

TESTIFIES AS FOLLOWS -

DIRECT EXAMINATION

BY MR. PORTER -

Q Good afternoon, Trooper McAdams. First I'd like to
start, is there -- was there a video recording of your
arrest of Mr. Walters?

A Yes, there is.

Q Did that wvideo start upon activafion of blue lights?
A Yes, it did.

Q  Did that include any field sobriety test that ydu
administered?

A It does include all tests.

Q Did it show the arrest of the subject?

A 1t does.

Q Did it include Miranda Rights being read upon arrest?
A Yes, it does.

Q Have you viewed a copy of that recording before the
trial?

A9
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A Yes, I have.

Q And how did you mark that copy?
A I initialed it.

Q Okay.

MR. PORTER - Your'Honor, at this point we would
ask the defense to stipulate this is a true and accurate
copy. We can show the video out of the camera, but we have
it queved up as well.

MR. BOYD - I’1ll stipulate.

THE COURT - Stipulation. Okay.

MR. PORTER - Thank you, Your Honor.

Q When you’re on a stop such as this one, how would you
characterize the environment out on the roadway?

A Well, one just has to be very careful about the stop
and performing a field sobriety test so as to do it safely
in a manner so no one gets struck by any on-coming traffic.
0 Would you characterize it as a safe environment?

A If it’s done properly, yes.

Q How do you insure the safety of ygurself and the
subject?

A Well, I try to keep as many lights as I can like my
headlights and my tail lamps and along with the blue stripe
lights on top. As many lights as I can helps let the

traffic know that I am stopped here on the shoulder.
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Q And during this video, did you offer any field
sbbriety tests?

A Yes, I did.

Q What test were those?

A The three, and they would be -- the first one was the
horizontal gaze nystagmus test. The second one was the
nine-step walk and turn test, and the third one was the
one-legged stand test.

Q Thank you. How does the environment affecf the manner
in which you position the subject?

A Well, I have to position them so as to keep them
safely on the shoulder the;e and not in the path of on-
coming traffic, also make sure that the qguard rail on the
right side doesn’t interfere with any of the field sobriety
testing.

Q And when you offer the horizontal gaze nystagmus test,
how did you position Mr. Walters?

A I positioned him with his back towards the camera so
that his face was facing his vehicle,

QA | Aﬁd why wéuld you do that?

A Because we’re taught in training that blue lights or a
lot of bright lights flashing in somebody’s face can
interfere with the horizontal gaze nystagmus test and cause

false positives.

All
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Q And why did you leave those flashing lights on‘during

the test?

A It was just to have as'much light as I could to alett

the on-coming traffic thét I am stopped here ahd tﬁnmake it
as safe as possible. |

Q And for ciarificatién, is_thét the -- thexaréa of the
stop was on I-77 mile marker 84, I believe. Corréct?

A That'’s right. .

Q  Is that a well-1it area of the highway?

A Not particularly Qéll-lit, no.

Q How wide is the shoulaer of that portion of I1-77?

A If I had to gugsé I'd say soméwhere betwéen six tb ten
feet. | | | .

Q Okay. Moving on ;o the walk and turn test that YOu
mentioned, how does the roadway environment affect the

manner in which you position the suspect?

A" Well, again,” I Vanted to keep him as straight a line”

as possible, that way there’s no chancé of him getting near
lane number four where traffic is, and also there’s no
chance that he’s going to run out of room and hit the quard
rail, | | | | o |
Q So that’'s why -- you positionrthe Defendant how in
that situation?

A Pretty much directly facing my car.

A.l12
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Q How does the subject’s ability to stand affect your
positioning of the Defendant? Stability ---

A Well, I also have to make sure if hé were to lose his
balance he’s not going to be in danger falling into on-
coming traffic.

Q And how would you characterize the ability of the
subject and this arrest on that night with respect to his
stability?

A Well, since I did see a lot of clues in the nine step
walk and turn test, I had to make extra careful attention
that he’s far enough away from the traffic lane that we’re
doing this test safely.

MR. PORTER - Thank you, Trooper McAdams. I
believe the defense has stipulated that this is a true and
accurate copy, Your Honor. At this point we’d like to
publish it to Your Honor.

THE COURT - You may publish.

MR. PORTER - Your Honor, the State moves this
video in as State’s evidence 1.

| | THE CbURT - Admitted without objection.

(WHEREUPON, VIDEO IS ENTERED INTO EVIDENCE AS
STATE’S EXHIBIT NUMBER 1.)

MR, PORTER - Thank you, Your Honor.)

(WHEREUPON, VIDEO IS PLAYED FOR THE COURT)
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Q Trooper McAdams, is that the full version of the field

sobriety test that you administered on the roadside that

night?
A Yes, it is.
Q And we just watched you read Miranda. Correct?

A Yes, we just did.

Q ‘And at that point he is under arrest.

A . At that point he is.

Q ‘We‘watched you at one point‘back up from the
Defendant’s car gftér he was ppsitioned in the roadway.
Why did you do that?
A BeééuSe we’ve been told théé it’'s impértént to have
all niﬁeVSCeps qapfhred 6n gamera and wanted to Eéke sure
ndﬁé of the steps wefé'blocked py the hood_of my . car.
Q So you made eQe:y'efforf to'comply with what you’ve
been instructed to as the curfent status of law.
AtvﬁrThétﬁgﬁright?fgfflﬁwwdAWMM.:HHZHMA“.

MR.lPORTER - Thank you, Your Honor. Please
answer any questions thatIMr. Boyd may have.

MR. BOYD - A few questions.

CROSS EXAMINATION

BY MR. BOYD -

Q You stated that you had him -- you turned the head to
his car because you’d been trained that blue lights or

flashing lights can cause nystagmus?

A.l4
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13’
Q Okay And lS that 1n your tralnlng manual’ y

A_ | I’m not really sure at thlS tlme. I know I’ve been

told that verbally I’m not sure if that's in the NHTSA

' manual or not
1o Who told you that° .

- |A I don t have a name for you. I would say that'

somethlng that I hear around the hlghway patrol offlce and
whatnot is that you don t want to have flashlng llghts 1n
thelr eyes- o | )

o} ; Were you taught that 1n any ofAyour actual tralnlng of
the coursesvyou took5 | - | |

A As I recall»at the Crlmlnal Justlce Academy they.——
when we d1d srmulated trafflc stops, I remember as I recall
always hav1ng the person s back to the patrol car.'

Q And dld -- my questlon to you was, were you told or as

'bart-of~youratrarnrng~that~thefflashlngalightsican“Causejfﬁ"v'

nystagmus?

A I don't remember exactly where I've heard that. _I

L, LR S

just know in my seven years on the road I’ve heard that
more‘than once. o i | -
MR. BOYD - That’s all the questions I have.
THE COURT - Counsel let me -- go ahead if you
have questions ---

MR. PORTER -~ One more question,

A.15
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BY MR. PORTER -~

Q With respect to your viewing the test, does this
positioning offer you a better view? Is there -- does --
do the flashing lights interfere with your viewing the
Defendant’s or the subjects at this point not any nystagmus
present?
A Yes, it could, because at the very least a lot of
flashing lights is going to make somebody squint, and if
they’re squinting, I'm not going to have a good of view of
the eyes, and it’s going to mess with the test.
Q The purpose would be two-fold then, both for your
observation, as well as accuracy.
A That’s right.

THE COURT ~ I wanted to see the first part of
this nysfagmus test again. You might want to look that up.

"MR. PORTER - Yes, Your Honor.

‘(WHEREUPON, PORTION OF VIDEO IS REPLAYED FOR THE
COURT.) |

MR. PCRTER-— Would you like us to keep playing
the video, Your Honor?

THE COURT - No. I just wanted to see that part
again. Go ahead.

MR. PORTER - At this point the State has no

further questions for the witness, Your Honor.

A.l16
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THE COURT - Thank you, sir. You can stand down.

MR. BOYD - No further.

Anything further?

MR. PORTER - No, Your Honor.

THE COURT - Counsel?

MR. BOYD - Your Honor, my -- I’d filed —-
previously filed a motion. The -- my position is, Your
Honor, -that the head being facing away, you cannot see the
full nystagmus test, particularly there are several things
you can’t see. One thing, according to my understanding of
the instructions, the object is supposed to be 12 to 15
inches from the person. You cannot tell when he initially
starts how far his finger is from the head, so that’s a
crucial part of the test right there. You can see the
finger go out and -- on either side. There’s a period
during the test where the finger disappears in front of the
head, and this is a rélatiVely'Shbft"EeSt,‘probabiy last
only about a minute, but during that period of time I
counted about, approximately, six secopds in whigh the
finger couldﬁ?t Se seen at all because of the head -- it
was at -- totally in front. It goes out a period again and
then disappears again in front of the head for an
additional period of time, which I don’t think it was quite
as long as the first but some period of time. There are

periods in there in which the finger is in front of the
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head when the finger can’t be seen at other times also. I
submit that that doesenot comply with the statute in the
casetlaw in Goroon that the head muet be seen,A It doesn’t
show a complete'teet'as required by the statute. That has
been Lnterpreted by the Courts Your Honor, I can also
make some argument about some other thlngs concernlng the
other tests, but that's my argument on the eye nystagmus
test. -
_THE CQﬁRT-f All right, if you want any other_
arguments on reoord. |
“ MR. BoYD - Yes, sir. Your Honor, as far as the
walk and.turnxtest, the -- as.m§ client takes the_walk and
turn test going.toward the patrol ear, he takes more than‘
nine stepe and-it does disappear after that point, however,
I would submit his'goino farther than he’s supposedrie part»

of the -- it’s not supposed to be part of the test, but it

‘ends up being part.-of the test,and:you cannot ‘see. the: feet |- -

during that period of time. You cannot see when he turns

around at that time. 1In addrtlon, you can -- at -— there’s

some p01nts that.you can’ t tell whether hlS heels”are”
touching his toes, that that I submit is part of the test.
There is a -- I think in the walk and turn test there’s two
basic -- two of the clues or one of them is whether the
person’s keeping a straight line or not, and, frankly, in

some portions of the test he fails that part of the test.
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He doesn’t keep a straight line. That’s separate and apart
from the clue of whether his heels are touching his toes,
and I submit because of positioning, one cannot see that
either. So I would submit that the walk and turn test also
fails'to meet the standards of the full testp

THE COURT - Well, let me say this, your argument
on the heel to test is totally out in the blue. I -- no
merit to that argument whatsoever. I can clearly see the
officer placed him the right distance for him to do the
test. Now, you’re out on the side of the road with a
little short shoulder there, you know, preferably it
should’ve been moved away from that gquard rail and up where
there’s more room, but maybe the officer didn't.feel like
he could do that. I don‘t know why -- but I think if you
didn’t have the quard rail there you might have a little

more room to work with, but that’s all he had when he was

doing the test, a little a narrow shoulder there. Very

hard to do any of these tests and that except maybe the
stand -- the one-legged stand, but there’s no question to
what-hevbésitioned ﬁim>sucﬁ with fhé camera that if he had
properly performed the test and gone nine steps and made
his turn and come back nine steps, you could’ve seen every
bit of it. Okay? That’s all that matters. The fact that
he disobeyed the instructions and went 10, 11 and 12 steps

and gotten out of the -- a little bit out of the camera

A.19
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view, that’s not a violation. You see the nine. Okay?

And the fact that he didn’t follow the instruction is not

.| something that the officer eould do anything about it. Tt

is a failure to follow_instruction, which is one of the
grounds upon whlch they can grade them 1nsofar as that
fleld sobriety test._ If the dldn t follow the
1nstruct10ns, that’s one of the things they look for in
determining whether there’s a, you know, a person’s under
the influence. So there’s no merit to that. He came up
the nine steps, he went IO} 11 and 12, he did somethiné
back -- just after he got out of the camera range he did
something there, but then he came back up into camera range
and trled to do a turn and he about fell down when he trled
to make that turn, s0 he certalnly dldn t make that turn
correctly when he was turning around and come back; he lost

his balance and almost fell there, and so he -- then he

walked back. "~ Now; I'could See-heel to toe: You can’t sea

in a night light with that video camera and the light that
you have, you cannot see the heel and toe perfectly, but
you could tell well enough that he was doing that pretty
well heel to toe fairly straight, but he fell off the line
a couple of times. He lost his balance and fell of the
line a couple of times and so -- and that’s part of the
test and you could see all of that. Seeing him when he

begun, seeing -~ and if he had followed instructions, he

A.20
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certainly -- all of it would’ve been on the - on_the film.
You can’t anticipate that he;s going to keep on.going when
he gets to the nine, so, you know, I don t have a problem
with that I think that's properly done and I think it'
everythlng you need to see on camera 1s there.- I can see
the heel to toe and I can see the llne he was walklng I
also saw that he lost his balance a couple of tlmes,
stepped off the line to get his balance, which is someth1ng
that they look at. I also see that he dldn 't follow

1nstruct1ons of the offlcer, which is also somethlng they

use to judge whether somebody passed the test or not,

whether they followed 1nstructlons, understood lnstructlons
or followed them So that part I’m not worrled about The
only concern I got is -- and thought he did falrly well --
the offlcer mlght not agree -- on the one—legged stand,
because people have trouble with that one anyway, but he
managed to get I'think 13 Steps:  There’s a ilot people have
trouble getting 13 on one foot, so I thought he did pretty
good on that._ He didn't - they 1ike for _you to go about
30 counts, but a lot of people can’t go 30 counts, but I
think he did pretty good w1th 13, because most of them I've
seen don’t make it to 13 if they get charged, and so that
one'’s okay. The only one, the nystagmus test is the one
that gives me a little bit of a problem, because what I've

gone by is, it’s interesting, the officer says he -- he
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puts the guy’s back of his head facing him, and now he’s
facing the flashing light, the officer is, and he’'s looking
into the eyes and checking, and he says that the flashing
lights may affect nystagmus, that jerking of the eyes,
whatever, He’s saying that. But yet most of the defense
attorneys may come in, they want the person looking
directly at the camera, and they -~ all kind of appeals
have been filed saying you couldn’t get a full face view of
the person when the test is being administered, therefore,
the test was invalid and the case has to be thrown out.
That’s what they say. 1It’s what defense attorneys say, and
-= but most of the ones I’ve seen, the officers and the -
stations the Defendant face to face with a proper distance
with a properly positioning of the Defendant and they do it
Side-to-side. They'’re looking at each other in the face
and this from the side, so the camera’s looking at them,
the Defendant is hére‘énd the officer is here, and the
camera is here, and he’s looking this way, and you can see
every movement that the officer administering_the field
sobriety test makes. So you can see if he’s doing it
properly. Comes out far enough, holds it long'énough,
comes back in, holds it enough, goes out far enough, holds
it long enough, you can see all those things. You can’t
see the eyes. I told somebody I’ve never seen the eyes. I

think if you -- if you have an officer with one of these

A22




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

21
lapel cameras or sométhing, you probably could, but you --
with the video camera out of a police car from 20 feet away
or so, you're not going to be able to see the eyes even if
the person was looking at the camera, and so but from the
side you can’t tell either. But at least from the side you
can tell that they’re in a proper position, how far the
officer is away from the Defendant, whether he'’s taking his
hands to the_proper lengths, holding it to the proper
amount of time and holding it back here in the proper
amount of time and that sort of thing, whether he runs the
test long enough, because if you’ve got that view, then
someone else who is viewing that would be able,to testify
whether the officer did it right or not. Okay? That’s the
concern I have, and I’'ve had people come in where experts
testify the officer didn’t hold it out here long enough,
that he was supposed to make more passes than he made and
he didn’t hold it here long enough and to be able to get a
correct reading and that sort of thing, but if you can’t
see the officer’s hand -- okay -- the whole tlme, I don t
know how you can critic that. You have to guess at what he
did when he was in front of his face, and it’s not -- of
course, the officer can testify as to what he did, but you
can’t really -- nobody can cross examine him and say, well,

it looks like here you didn’t hold it long enough. You
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can’t see that. Now, so that’s the concern I’ve got in
this case.

MR. PORTER - I appreciate that, Your Honor. 1
would like to respond if you -- if you -~=-

THE COURT'— Sure.

MR. PORTER - In this situation I would argue --
the State would arque that the same’' problem is presented if
you position the Defendant such that he is perpendicular to
-- facing perpendicular to the line sight, because the
logical argument then is, well, we cannot tell exactly how
far out he is gone, because you are looking directly into
the line of travel of the test, so that you are - you’re
basically looking down a line which looks like a po;nt.

You cannot see the end of that line or the beginning. All
you can see is that point as you’re looking through, so the
problem is presented either way, and that I believe ---

THE COURT - But you can the -- you’re right. The
arqgument can be presented any way, and we getting all kind
of arguments on appeal I'm gettlng them all from
Maglstrate S Court, City Courts. I hear them on appeal
during Common Plea Non-Jury. I heard four week before last
over there. And it’s all on that kind of basis. Two of
them are the nystagmus test. Two of them were on the
datamaster room. In those cases I affirmed them all on

appeal, but that is an issue they’re raising, but the thing
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is, two of them are on the nystagmus -- but you could see
the hand throughout. Okay? You could see the hand. Now,
you can argue, then you can question the officer, well, how
far out were you here, doesn’t look like -- but you can’'t
Lell exactly how far out, but you can see the whole test.
The hands are visible the whole time and whether he’s got a
light -- you know, holding a light and what —- they’re both
visitle the whole time. At least you can see that. Here
with the head blocking it out, you can’t see all that, and
that’s -- that’'s -- you know a part of that test, so -- and
that’s what gives me a problem. It goes up on appeal --
these things are getting reserved like a heartbeat.

MR. PORTER - Well, Your Honor, the current -- the
current interpretation of whether an HGN test is
sufficiently recorded with respect to 56-5-2953(A) is State
vs. Gordon, and that test, specifically, directed the
Magistrate Court to make a finding that the head was .
visible on camera. It was not a positioning.of the head.
It was not any of that. It was, is the head %isible such
thét the subjéct Qé ~-- the point from which any evidence
comes, the head of the subject is visible on ca@era and it
can be viewed by the finder of fact at trialf In this
sitvation, Your Honor, I think from any -- from any three
hundred and sixty =--- unless you have a three hundred and

sixty degree view of the Defendant at all times, there will
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always be a ground against which to impeach the submitted -
- the video for saying, well, from this angle we can’t see
this aspect, from this angle we can’t see this aspect In

this situation, the officer as proffered by the State has

given reasons that in his training and his experience he

~positioned the Defendant in such a manner. Further, Your

Honor, lf you saw at the very end of the v1deo that was
offered, the Defendant was very unstable. It is practlcal
to place the Defendant such that the vehicle, the trooper
vehicle is behind the Defendant, so that if he becomes
unsteady he can fall onto ---

'THE COURT - Counsel, cut that off. You know
better than that. That’s the most ridiculous argumeht I've
ever heard. |

MR. PORTER - I apologize, Your Honor, but my
original -= my point that I ~--

" -THECOURT - He positioned him-so he ¢an ‘fall on .
the police ~- come on,»please.' Look, I understand what
you’re saying( what_youfre»trying to do, but the issue is
he could’ve placed him like this -- if he’ d placed him like
this you got no problem. This is the first time I've ever
heard -- as a matter of fact, I've heard defense attorneys
try to ask officers, isn’t that blue light and all that’s
flashing in his face, won’t that affect the nystagmus, and

they say no. This is the first officer I’ve heard testify
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that it will affeet the nystagmus, and.not only that,'you
couldn’t do a 51de view even, where you re looklng at the
officer and not looklng stralght at the llghts Here
you’ ve got to look away from the llghts but the officer
then is looklng into the llghts, you know, flashlng llghts.
So that’s the first argument that I've heard that the
flashing llght w111 affect nystagmus. Eirst time I've»
heard that in all of these years, and that’s the first one
I've had where if I -- if I was looking at the back of the
head while they were doing the nystagns,'the first one that
I’ve seen. Okay? And se I'm not-criticizing anybody. I
know you’re -- the offlcer was worklng in a very narrow
area there. There S no reason why he couldn’t have done it
at least this way. Now, I’'ve had appeals that say in the
face of the -— the Defendant had to be fac1ng the camera,
which would be directly 1nto the flashlng llght I don't
think you have to go that far: ‘T think a side view where -
you could see the officer doing the test is plenty. I
Fhink that's sufficient, and that’s the way I've ruled, but
where yqu’reiloeking at the back of the head where you
can’t see the whele.hand, - now,‘I'll be honest with you,
be honest with you -- and I don’t mind putting this on the
record, because I've put it in an Order before, the Supreme
Court has ruled -- I don’t agree with the Supreme Court on

that issue. My feeling is that if you can see, you know, a

A27




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
test or if a test is not run -- done properly or you can’t
see it all, then you should get rid of that test and go .
with what you have and let the jury decide it on what you
have, .The Supreme Court says no, if there’s any problem
with any part of the -- a video, they toss the whole case;
I don’t agree with that, and -- of course, you’ve.got a
minority opinion, which includes the Chief Justice, which
would agree with my view of it, but we’re not in the
majority; that’s the problem and my - kind of hoped that
they would maybe take another look at this and maybe look
at it in a different way. I don’t know if they will or
not. Maybe all these appeals that are floating down on
their doorsteps might cause thenm to take another look at
it. But right now that’s the law that I'm bound by, and
that’s what I have to go by. These are statutory, statutes
are requirements, and unless the Defendant -- normally in a

statutory situation unless the Defendant can show some

(prejudice, then the case doesn’t get tossed. 1In a

constitutional violation a case can get tqssed, but
shouldn’t be, but that’s the position of Chief Justice and
one other Justice takes, but it -- but they were in the
minority, and so I have to go with what they say. Now,
what -- anybody got a copy of Gordon so I can see exactly
what ;t said. I don’t think it’s going to apply this case.

MR. PORTER - Yes, Your Honor, I do have —--
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THE COURT - I’ve got it back so -- here it is
right here on the computer. Let me look at it.
(WHEREUPON, bISCUSSION IS HELD BETWEEN THE COURT
AND THE LAW CLERK WHICH WAS NOT REPORTED.) |
MR. PORTER - Your Honor, here’s a copy of the
Sawyer if you like.
THE COURT - Yes, I’'ve got them all back there in
a folder.
MR. PORTER - Would you like a copy of Sawyer?
Your Honor, briefly, I would like to incorporate my memo.
I forgot to do that ét the beginning of my motion, Your
Hohor. I apologize. I would like to incorporate that into
the record in response to this motion, just to -- for
purposes of ---
THE COURT - Okay.
MR. PORTER - Thank you, Your Honor.
" (WHEREUPON, THERE’S A PAUSE IN THE RECORD'WHILE'
THE CQURT REVIEWS CASES)
THE COURT - Anything else you want to say, either
side? | o | - i
N MR. PORTER - Judge, just for the -- to be clear,
Your Honor, the State -- I wanted to make sure that I had
expressed -- that the State feels that it’s complied with
2953 (A) that it met the requirements of State vs. Gordon

and that State even if the -- if the Court is inclined to

A.29




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

find that those are not, in fact, the case, then the State
would submit that 2953(B) under the totality of the
Circumstances test would allow =-- should allow the State to
proceed forward.v It's -- I incorporated it in my motion,
Your Honor, at the end that under the totality of the
circumstances, Your Honor, the Défendant is not prejudiced
by this nystagmus test sufficiently to merit dismissal of
the case. The State shoﬁld be allowed -- as you have
mentioned, the Chief Justice mentioned in the Sawyer
dissent that the State should be allowed to go forward with
the evidence that it has, the trooper’s testimony, the
Defendant’s refusal to provide a breath sample. Both of
those are clearly direct evidence of DUI, and at that
point, Your Honor, I think we have made the full amount of
our argquments.
" THE COURT - Okay.
MR. PORTER - -Thank you, Your Honor.
THE COURT - Anything else you want to say, Mr,

Boyd?

MR;}BOYD - No, Youriﬁoho;, I think I’vé covered
everything. |

THE COURT - This is what (B) says. I’m looking
at (B). It says nothing in this section may be construed

as prohibiting the introduction of other evidence in the

trial of a DUI charge. Failure by the arresting officer to
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produce the video-tapes required by this section is not
alone ground for dismissal if the arresting officer submits
a sworn affidavit certifying that the video-tape equipment
at the time of the arrest -- arrest cite was in inoperable
condition, stating reasonable efforts had been made to
maintain the equipment and certifying there was no other
operable breath test facility available in the County, that
all evidence submits a sworn affidavit certifying that it
was physically impossible to produce the video-tape because
the person needed emergency medical treatment or exigent
circumstances existed. That’s not what we have here.

We're don’t have a missing the video-tape in this case or
portions of video-tape missing because of exigent
circumstances. We don't have it that. Subsection (B) I
don’t think it applies to the case, and so you’re back to
(A). ‘

' 'MR. PORTER - All right, Your Honor, further on in
the statute it reads: Nothing in this section prohibits
the Court from considering_any qthgrAboupda;ies and for
failuré to produée a video recording, and Your Hondr, the
reason that I made that specific mention is, Gordon
specifically requires -- it addresses whether the recording
-=- it -- whether the nystagmus test is recorded in --
within definition of 56-5-2953(A), so what we’re talking

about here is whether the failure to produce the video
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recording based upon the totality of the circumstances, so
in this situation the nystagmus test -- if you’re inclined
to say that the‘hystagmus test was not properly recorded,
then that is, in fact, that it was -- we’re not producing -
- the State is not able to produce the video. So you'’ve
got ---

THE COURT - That’s not what -- here’s the
p?oblem. What does Suchenski say? 1I’ve been totally in
disagreement with Suchenski ever since it was decided, and
I predicted years ago that they would -- when it was --
came back before the Supreme Court they’d reverse it, but
you know what, they didn’t; they affirmed it and much to my
dismay. But that’s their decision, not mine. And in |
Suchenski I think you should be able to just take that -- I
mean before Suchenski, I think you should just be able to
take out that test if you don’t think it was properly done
or shows everything it should show: You should just be
able to take it out and go forward with thé totality of the
circumstance, everything else, and that’s what the .Chief
thiﬁks, too. | - M |

MR. PORTER - Yes, Your Honor.

THE COURT - But as I say -- and the other member
of the dissenting team inlSawyer; however, that’s not what

Suchenski says and it was ---
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MR. PORTER - Yes, Your Honor. Suchenski and
Sawyer both refused to -- did not -- the Court did not rule
on the 2953 (B) motion because it was not properly preserved
for appeal. Both opinions state that 2953 (B) argument was
not ---

THE COURT - You don’t have.an argument under (B).
That’s what I'm trying to tell you. .There is no missing
tape; there is not missing audio portion; there is no
malfunctioning video that an affidavit says reasonable
efforts have been made. You don’t have anything with
reqgard -- you’ve got the video, it just doesn’t show what
it’s -- what it should show.

MR. PORTER - And that’s what -- that’s what I am
alleging is the ﬁailure to produce that the statute
contemplates, Your Honor. The nystagmus test is not

properly recorded. In Gordon, the Court stated that in

order for the -- in order for the test to be propérly-
recorded under 2953(A) -- I admit it is a bit of a
legalistic arqu -- a word game here_on plain, but in 2953 -

- the Gordon states for 2953(A) for nystagmus to be
recorded, the head has to be visible on camera, otherwise
it is not recorded properly under 2953 ---

THE COURT - That case stands for that case.
That’s not -- that’s not this case. I mean ---

MR. PORTER - Well, that’s ---
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THE COURT - Whether the head is shown or not --
they sent it back to determine whether the head_was shown
on video or not. We don’t even know that. One of the
allegations was it was not shown, but that -- I think the
Circuit Judge made that finding. They said the Circuit
Judge on appeal can’t make a fact finding, sent it back to
the Magistrate and let them make that -- they said the head
had to be shown, but it doesn’t Say just because the head
is shown the.test is good. That’s not what it says at all.
It does say the head has to be shown. It’s shown here, but
in the horizontal gaze nystagmus test it’s done from the
back of the head is what you see and You can’t see -~ the
problem is you can’f see the test fully administered.

MR. PORTER -~ Your Honor, if I may quote from
Gordon. The Magistrate is to make factual findings in
light of the Circuit Court. In our determination the test
must be recorded on camera, specifically for the HGN test
the head has to be visible on the recording.

THE COURT - Yes.

Mk.-PdRTﬁR - So in order for‘———

THE COURT - That’s that case. That has nothing
to do with whether the test is being -- you can see him
administering the test on the Lape. It has to do with the
head. They’re saying the head wasn’t visible when he was

doing the test, the head of the Defendant was not visible,
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You see, you’ve got the same situation here. 1If somebody
that’s running the test and you can see everything they’re
doing but you can’t see the head, then arguably, you know,
he’s doing what he’s supposed to do and it should come in.
Okay? But in that case it said you couldn’t see the head
and can’t see the officer administering the test; if you
can’t see the head it doesn’t come in.

MR. PORTER - And it was just part -- part of the
overall argument I was making in my motion that for -- the
HGN test can be rémoved, the video could go -- there are
other remedies available; dismissal is not the appropriate-
remedy, Your Honor. That’s all -- that’'s the only argument
I'm trying to make. I believe it’s been made, Your Honor.

THE COURT - Well, the Chief Justice would agree
with it, and that was the position ---

MR. PORTER - I agree with her.

THE COURT = ---'I had. 1I‘m in agréement with her
as well, but you know what, it doesn’t matter, because
that’s not the law, and I’ve got to follow the law, and the
law right now is in a three to two decision is dlfferent
than that, but I -- I agree with you that you should be
able to look at the totality of the circumstances. You
should be able to remove a portion of a tape that doesn’t
meet the test and go with what you do have and let -- and

let it be decided on that, or if the alleged violation of
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the field sobriety video is not -- is not prejudicial to
the Defendant, then I still think it comes in if you can’t
show actual prejudice. I still think it comes in. My view
== but I’'m not -- but I'm not the one who's ~- I've got to
follow what the Supreme Court said, ---

MR. PORTER - Yes, Your Honor.

THE COURT - --- and that’s what I’ve got to Look
at. No sense for me to decide it one way and let it go up
and get reversed and send it back, you know, and they
reverse it and that’s the end of it anyway, but I mean --
you know, my job is to follow the law and -- to the best of
my ability. I may misinterpret it; I don’t know, but I’m
trying not to. Here’s the thing about Suchenski, it was
decided by four persons. There were four persons who
decided Suchenski, two Circuit Judges sitting in lieu of
Justices on the Supreme Court, that being Judge Manning and
Judge Johnson who is now deceased who was a Circuit Judge
at that time, and then there was acting Chief Justice --
let's see -- Waller, Justice Moore and there was a dlssent
by Justlce Burnett, so you had -- the Court -- it’s not the
usual make-up is what I'm'trying to say, because you had
two Circuit Judges sitting in lieu of Justices only there,
including the Chief Justice when Suchenski was decided.

And I thought maybe when they looked at that again -- I

didn’t really agree with that, but that was the law until
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they changed it, and lo and behold,'they had a chance to
change it they didn’t do it. And they say, well, you know,
we decided Suchenski, and thgy've changed the law since
then, but they didn’t put anything in the new law that
woﬁld overrule or change Suchenski. So therefore, they had
to be aware that this had been decideq and it was out there
and they didn’t make any change in the law, therefore, they
must agree with our interpretation in Suchenski. That’s
what they’re saying in Sawyer and these other -- so that’s
where we are. I mean -—- so, you know, I have to accept the
law as they hand it down. They say if any part of the
video-taping strictly construed aéainst the State on this,
if any part of it is not -- is not -- is missing or not
done correctly, then you’ve got to throw out the whole
case, and that’s what Suchenski says. You know, I didn’t
think that was the law, but it’s what I've got to follow,
and then Sawyer and two or three other cases have affirmed
Suchenski, so -- and the legislature hasn’t changed, made
any change in the wording of the statute after Suchenski
was de&idéd; so.I.mean where do yéﬁ ——-whﬁf.can you do? I
mean that’s where we are. That’s the law. That’s what I
have to follow. Myiproblem is with the horizontal gaze
nystagmus test, I would -- if would left up to me and I
think the appropriate way to be to take that part of the

test out, go forward with everything else. Okay? And let
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1 |- look at the facts and rule on it that way | That;s what I
-2 would do. But I thlnk under Suchenski, which is the

3 |current law, I have to toss the case. I haye to throw it

4 out,-oismiss it, because I don’tbthink the‘horizontai gaze
5 nystaomus test was properly done. I don’t thihk you can

6 seeiit. I don’t mean not properly done. It may very well
7 have been properly done by the officer, but you can’t see

8 |it being done, and I think that is a violation of the

9 video4taping statute, that you can’t see the teat actually'
;O belng administered, so on that I think the Appellate Court
11 jwould toss this case 1f it got there And if they g01ng to
12 |toss it when it gets there, I’m going to toss it here.

13 |Okay? You still can appeal and they may drsagree with#me,
14 |and you may get to try it again. I don't knowr ‘fn ahy

15 |event, I just don’t -- following the law as I have to

16 | follow it, not the way I see it, but the way I have follow

*fi7f“it;?1fabh'trthink”that“test~wasfproper1y"done<=erlfd¢n'tfa+~»* -

18 }so that you could see the actual test being administered,
19 and I think that the test should be done in the matter that
éd_ you couid tell -- you can see it belng admlnlstered I

21 don’t say you got to aee the eyes-of the Defendant. 1

22 |affirmed two cases on appeal a couple weeks ago where the
23 |officer was facing the Defendant and administered the test
24 lthis way, and the appeal was that you couldn’t see a full
25 | face view of the Defendant, therefore, it wasn’t properly
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taken, and T affirmed the lower Court on that and said, no,
you didn’t have to show the whole face, along as long as
you could show the test being administered so that you
could tell whether it’s being done right or not, that that
was all that was required by the statute, video-tape that
and have a full view of the Defendant and the officer, and
so that’s what I ruled in those cases. I might get
reversed in those, who knows, but I -- but that’s the ruled
on those. I think it’s proper. And this -- what’s
different about this case is, you’ve got the back of the
head to the camera of the Defendant; I can’t see the
officer’s hand a good bit of the time, a finger. I don’t
know what’s gbing on there; I can’'t see. You say well, -
you know, I can say, well, I know the officer did it right
because he -- I’m sure he’s trained here, but you can’t say
that, and so if somebody can’t look at that and tell that
the'teéﬁHiS'BEihq'sdmihistéred'pfbﬁérly}'théh'it's'Being --
not been properly video-taped, so hopefully -- everybody
needs to get their ducks in a row in these things. We're
gétﬁiné-ﬁay‘too many‘appeals frdm the lower Court. I think
this is okay. That facing like this with the camera here,
I think that’s okay, but I decided two of those that said
it was okay. They were on appeal from lower Court. I
don’t know whether they’ll go up or ﬁot. If they go up,

maybe we’ll get a ruling on that and we’ll know whether
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that’s acceptable, but I just do not believe if I let this
one in -- I mean if I go forward with this one I think
there’s a very good chance I’1ll be reversed, so I'm not
going to do that. I'm going to try to follow the law, so
I'm -- I don’t think that test was properly done -- if
properly video-taped, not properly done; let me get ny
words straight. I don’t think it was properly video—faped
so that you could see it was properly done. Okay? And
because of that I'm going to dismiss the case. I don’t
have any choice I think under the authority of Suchenski
thaﬁ's handed down to me; by precedent I’ve got to follqw
it whether I necessarily aqree with it or not. So that’s
where we are. I’m going to dismiss the case.

MR. PORTER - Yes, Your Honor.

(WHEREUPON, A DISCUSSION IS HELD BETWEEN THE
COURT, THE COURT REPORTER AND COUNSEL REGARDING ANY
EXHIBITS WHICH WAS NOT REPORTED.) ~ = v oom o

(WHEREUPON, DOCUMENTS MARKED AS COQURT’'S EXHIBIT
NUMBERS 1 and 2.)

(END OF TRANSCRIPT)

A40




Stoven Hoss Watters Jr.
Y aHol

IO %’l %

LI W

e = , e e e e
ri"“" ot  SOUTH CAROLINA DEPARTMENT OF PUBLIOSAFETY

UNIFORM TRAFFIC' 'TICKET .
STATE OF SOUTH CAROLINA VERSUS

FIRGT NAME MIGDLE NAME ST NAME
A Hess  \Wa

) Stuiais RF Rockl: l\"%c 19720

U L
U 'F;L-S MMONED TO APPEAR B EFORE 'IHETF IAL COURT
E CF TRIA COU SYHEET AN g \
o 10%5 {Y\ W

A‘!E TRIAL HMEOFTRUU. CW STATE /- O?

l1 :H’Y e ?lﬂ?"‘ 0 ION SECTION NO.

MJ 4 0 mse fo-5- 9
y fL

BAIL OEPOS@ N, TG
ICRIPTION COUNTY

TEBNI.R!C‘:M"“" { g‘ gAoag c

2 \
A
CASBBEFORS | siwre YEl smun.cowar O ‘m':
crcurcount O evaveouns ¥ ,,EL OLAoN

FeoeRa courr O
MAME OF TRIAL COUAT

i DIFFERENT FROM ASOVE. UTP
CEFENDANT DIDNOT APPEAR D APPEAREDDI A 2] 2
0i8POSITION {{

[u] a
23#‘;%?2?&% 9] !m.so- NOLO CONTENDERE O | ﬁqj
TRIAL 8% 1AL Jugee O any O {+ M\“

DATE OF TRIAL P ANY J ° .
veApicTor  autry O ™ m
TRIAL [F ANY NoTaunty O | I
[ "

AL fSuspeEng| L4 3 AMLCOLLECTED| AuR SUSPFENCED

OFF/ LA LEVED
CCMMITTED TO: Vahicly Arestas \. 2]
Ssartod LY
Rrua o Q J¢efusé.
CERTIFED CORAECT <[ DATE «

L i|H 018841

TRIAL COURT COPY

=
"ON 155800

39

~3
S
= =
e N
1% ]
= o
w— A _.1
N f!
%
oo
-
N

A4l



D?)CKET NO. .2014-GS-46- ) 34— oLy

1
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to the Grand Jury.
| 40

hereby appear in my own proper person and plead

| ~ guilty to the within indictment or to

. Defendant

_ Witness:

SCHPWcAdams : :; 'ThefState'ijSouth Car'o'linaw.
County of York
) © COURT OF GENERAL SESSIONS
. November 6, Term 2014
— i .
ARREST WARRANT NUMBER 8 |
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Vs,
——— t"  STEVEN HOSS WALTERS Jr.
ACTION OF GRAND JURY o
TRUE B [. .f
’ grepersos ol Grand ngs é
Date. [/ . : i
77 : A
VERDICT : ,
! i Indictment for ,
DRIVING VEHICLE WHILE UNDER THE
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> |
NN ; ;
o i N
Foreperson of Petit Jury ; SC Code: 56-5-2930

Date: .~ CDR Code: 3356
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF YORK )

At a Court of Genéral Sessions, convened on November 6, 2014, the Grand
Jurors of York County present upon their oath:;

DRIVING VEHICLE WHILE UNDER THE INFLUENCE OF
- ALCOHOL AND/OR DRUGS

The Defendant, Steven Hoss Waltefs. did in York County, South Carolina, on or
about July 13, 2014, drive a vehicle while under the influence of alcohol and/or any
other drug or a combination of drugs and/or substances which cause impairment and
while having a blood alcohot level of less than .10, to the extent that his faculties to drive
are materially and appreciably impaired; such not being the first offense within a period
of ten years including and immediately preceding the foregoing date, all in violation of
Section 56-5-2930, Code of Laws of South Carolina (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided. /

ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE COURT
_ o ) SIXTEENTH CIRCUIT COURT
COUNTY OF YORK ) h '
State, ) Ticket No.: H018841
) .
Plaintiff, )
) MOTION TO DISMISS
V. ) '
. )
Steven H. Walters, Jr., )
o )
Defendant, )

‘The above named Defendant, through his undersigned attomey moves the Court
to dxsmxss the above entltled matter. The grounds for thxs Motion are as follows

L On July 13, 2014 the Defendant was arrested for DUL. The Defendant
was glven a several field sobnety test. One of the tests that were gtven to the Defendant |
was the Horizontal Gaze Nystagmus Test (HGN) Durmg the HGN the Defendant’s head
i turned from the camera so that only the back of hls head is vmble As aresult, his face
is not visible and only a partxal v:ew of the movement of the penis shown |

2. The Defendant was also glven a Walk and Tum Test. On the v1deo the

view of the Defendant’s feet is blocked during the last few steps by the ‘patiol car, During "~ -

the Walk and Turn Test the Defendant is positioned such that it cannot be determined

whether or not the Defendant is touching heel to toe
 South Carolina Code. A;no}ag;d Sectton 56-5-2953(A)(1)(a)(n) requires the
incident site video to mc!ude, “mclude any ﬁeld sobnety test admxmstrated” The
Legislature clearly intended for a per se dismissal in the event a law enforcement agency

violates the mandatory provision of Section 56-5-2953. In the present case the State

A44




43

faxled to comply with the video tapmg requlrements with regard to the HGN and the walk
and turn test. Therefore the Defendant’s performance, an important pan of the test was
not wdeotaped The remedy for non-comphance of Section 56—5-2953 is dlsmlssal of the
case. Town of Mt PIeasant v, Raberts. 393 S. C. 323 713 S E. 2d 278 (2011), City of
Rock Hle V. Suchenski 374 8.C. 12 646 S.E.2d 879 (2007)

FOR ALL THE ABOVE REASONS the Defendant moves the Court to dismiss

the above entitled charge.

James W. Boyd
: Attomey atLaw
" 1544 Ebenezer Road
'Post Office Box 36425
Rock Hill, SC 29732
(803) 328-2600
: . ATTORNEY FOR DEFENDANT
Rock Hill, South Carolina ' ‘ ’ T
December _J/ 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) OF THE SIXTEENTII JUDICIAL CIRCUIT

COUNTY OF YORK )
) Indictment: 2014GS4603405
)
~ The State, ) SOLICITOR’S RESPONSE TO MOTION
) TO DISMISS .
v. ) ~
) =
Steven Hoss Walters Jr. ) @ °°
) L
'<<"JC..3-; e :_3
The State, through the undersigned attorney, responds to the dcfcnc%{g%noﬁﬂ %‘9‘1 ,
oXY N o
dismiss as follows: %i}}: ;‘g‘
<o, T O
The defense filed a motion on December 11", 2014, to dismiss the mdlctm@ams‘? MrQ
- <

Walters for failure to comply with lhc video recording requirements of S.C. Code Ann. §56-5-
2953. The State asserts that the video recording of Mr. Walters at the incident site complies with

the current requirements under South Carolina law. The State further asserts that dismissal is not

the appropriate remedy.

. The current video recording statute that governs this motion includes the following
~ language:~“The video recording at the incident site must...include any field sobriety tests
administered....”‘ S.C. Cade Ann. §56-5-2953(A)(1)(a)(ii) (emphasis added). In State v. Gordon,

the Court of Appeals mterpreted what thc statute requnres for compllance Thc court held that
| 1f the actual tests cannot be seen on the recordmg, the requirement [of videotaping) is
pointless,” and that a defendant’s head must be shown during the HGN (horizontal gaze
nystagmus) test in order for that field sobriety test to be recorded. State v, Gordon, 408 S.C. 536,

759 S.E.2d 755 (Ct. App. 2014). The court remanded the case to the magistrate court with
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instructions for the magistrate to make specific findings as to whether the video recording

captured the defendant’s head.

Applying Gordon reasoning to the current case, the State has complied with the statute.
The defendant states two grounds for dismissal, objecting to the recording of both the HGN and

WAT (Walk and Turn) tests. This response will address both in turn.

The State asks that the court deny the motion with respect to the HGN test and find that
the test was sufficiently recorded within the meaning of the statute. The video shows the
defendant’s head on camera. In addition, the Trooper can be seen administering the test. The
video recording statute as interpreted by Gordon does not, and should not require the State to
show the defendant’s eyeballs twitching. The video recording satisfies the requirements of the

statute by showing the defendant’s head during the HGN test.

The State asks that the court deny the motion with respect to the WAT test and find the
test was recorded Withill the meaning of the statute and within the interpretation of Gordon. The
video shows the full WAT test as it is administered; All 9 steps of the WAT test are shown on
camera. The defendanl does walk off camera, but those steps were not part of any instruction

given by Trooper McAdams. The Traoper positioned the defendant and camera such that the
WAT test could be recorded in its entirety. The State should not be punished for the defendant's
inability to follow_instructions; especially when that inability is evidence of the defendant’s

materially and appreciably impaired state.

Beyond the requirements of the statute and Gordon, the defendant is unable to perform
the WAT test in a manner in which his feet could touch heel to toe on each step. The defendant

stumbles as he assumes the starting position. He crosses his steps. He places his feet out of line.
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He falls well out of line during the turn. All of these events make it clear that the defendant was
unable to perform the test satrsfactorrly Were his performance close enough to passmg that heel
to toe touchmg was an issue, a ﬁnder of fact should take that into account when consrderrng the
suffrcrency of the evidence. However that is not the case before the court. The defendant s
: performance 1$ poor enough to make rt evrdent that he was not able 10 physrcally or mentally

follow the mstructrons of the Trooper

For the above reasons, the State requests that the motion to dismiss be denied because the
Trooper recorded the. ﬁeld sobnety tests within the definition of the video recordmg statute and

its mterpretatron by the Gordon oplmon

IF the court is mehned to grant the motion on any of the three grounds requested, the

State argues that dismissal is not the appropnate remedy

The Supreme Court has held that farlure to produce a vrdeo recordmg that complres wrth
56- 5 2953 may bea ground for drsmlssal 1f no subsectlon (B) exclusrons apply Cu‘y of Rock Hill
V. Suchenskr 374S.C. 12 at 16 646 S.E.2d 879 at 88! (2007). The Suchenskr court held that the

statute provrdes for dismissal of charges when the statute is mexcusably vrolated Id at 16 881

e e

"’(emphasrs added) “The court declmed to take up whether the statute was excusably v1olated_ R

because the issue was not preserved for appeal. The Court rerterated that dismissal lnterpretatlon
. ftom Suchenski in State v. Sawyer, 409 S.C. 475, 763 SE2d 183. In Sawyer, the Court also
declined to cvonsider whether §56-5-2953(B) exceptions could allow a video that did not conform
to the reduirements of subsection (A) be admitted because the grounds were not preserved for

review. /d.
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" Since this argument has not been heard by an appellate court, Chief Justice Toal’s dissent |
in Sawyer tS instructive. In “her dtssent she Opmes that the video rccordmg statute does not
specify a remedy for noncompltance and that defects in the recordmg go to the wetght rather than
admtssnbtltty of the evrdence Id at 483 6, l87 9, She also states that 56-5-2953(B) pmvrdes
~ that noncomphance 1S not alone grounds for dtsmtssal and that the statute does not prohrbtt the

State from gomg forward on other evrdence Id

In hght of the above, the State argues that the Legtslature mtended for 56-5-2953 to be
malleable in certam srtuatrons, evrdenced by the presence of subsectron (B), in the drscretton of
the tnal judge Further the holdmgs l'rom both Suchenskt and Sawyer indicate that subsectron
(B) could supply a reason to admtt a defecttve theo or at the very least allow the State to go
forward on other evrdence Ftnally, Chtef Justtce Toal s dtssent in Sawyer shows an appellate

analysrs of the full vrdeo recordmg statute that supports the State s posrtton

For these reasons, the State requests that it be allowed to go forward on other evxdence

should the vrdeo be l'ound in Vtolatton of 56 5-2953

Daniel K. Porter, Assistant Solicitor
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STEVEN HOSS WALTERS, JR.,

Respondent.
PROOF OF SERVICE

I, Sally Ellison, certify that I have served the within Record on Appeal on
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This 30" day of June, 2015,
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(803) 734-3727
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STATEMENT OF ISSUES ON APPEAL

The circuit court erred in dismissing the State’s case
against Respondent when the video recording produced by
the State fully complied with section 56-5-2953(A) of the
South Carolina Code.

The circuit court erred in finding section 56-5-2953(B) had
no application in this case and in not finding, based on a
totality of the circumstances, the State produced a proper
video recording and the underlying case should not have
been dismissed.
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STATEMENT OF THE CASE

Respondent was stopped by Trooper McAdams travelling along Interstate 77.
Trooper McAdams arrested Respondent for driving under the influence (DUI) second
offense and issued a uniform traffic ticket. (Uniform Traffic Ticket; R. 39). The York
County Grand Jury subsequently indicted Respondent for DUI on November 6, 2014,
(Indictment; R. 40-41). On December 16, 2014, Respondent'proceeded to trial before the
Honorable Lee S. Alford.

Prior to trial, Respondent moved to dismiss the case based on an alleged violation
of section 56-5-2953(A) of the South Carolina Code (Supp. 2014). The trial court
dismissed the case and found no exceptions under section 56-5-2953(B) of the South
Carolina Code (Supp. 2014) applied to the case. The State timely filed its Notice pf

Appeal on December 23, 2014. This brief follows.
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ARGUMENT

L The circuit court erred in dismissihg the State’s case
against Respondent when the video recording produced
by the State fully complied with section 56-5-2953(A) of
the South Carolina Code.

The court erred in finding the State failed to produce a video recording in
compliance with section 56-5-2953(A) of the South Carolina Code (Supp. 2014). The
State produced a video recording which began no later than the Trooper’s activation of
his blue lvights, recorded and showed all field sobriety tests being performed, and included
the Trooper reading Respondent his Miranda rights prior to his arrest. As a result, the
trial court erred in ﬁnding the video failed to comply with the requirements of section 56-
. 5-2953(A) and erred ip disrﬂissing the case.

In the instant case, Trooper McAdams activated his blue lights which activéted
his in-car camera. He pulled Respondent over and, after speaking with him, proceeded to
administer field sobriety tests as part of a DUI investigation. The tests were conducted
on the side of the interstate, at night, in a poorly lit area. As a result, Trooper McAdams
- left his lights on, including his flashing lights, for both safety and illumination. (T.8-10;
R. 8-10). During the HGN test, Trooper McAdams positioned Respondent facing away
from the flashing lights because he had been taught thg ﬂashlng lights cogld cause false
'~ ﬁosifives- m tAhe.‘H:GN tesf. (f.9-10; R. 9-10). The trial court found because Trooper
McAdams chose to position the defendant in this manner, resulting in the Trooper’s hand
not being visible at all times during the test, the State failed to comply with the

requirements of Section 56-5-2953(A). (T.22-25; 34-38; R.22-25; 34-38).

A.58



The cardmal rule of statutory constructlon is to ascertam and glve effect to the

1ntent of the leglslature State V. Plttman 373S.C. 527 561 647 S E2d 144 161 (2007)

~In mterpretlng statutes the Court looks to the plam meanmg of the statute and the mtent

of the leglslature State V. Games 380 S C. 23, 32, 667 S E2d 728 733 (2008) A

: statute s language must be construed in light of the mtended purpose of the statute Id at
.33 667 S. E 2 at 733 Whenever p0551ble leglslatlve mtent should be found in the plam
language of the statute itself. ld “Where the statute s language is plam and unamblguous,
- and conveys a clear and deﬁmte meamng, the rules of statutory mterpretatron are not
needed and the court has no nght to unpose another meamng P_an, 373 S C at 561 _
647 S. E 2d at 161 However the statute must also be read as a whole and in harmony_ |

wrth its purpose State V. Sweat 386 S.C. 339 350 688 SE2d 569 575 (2010) _

Accordmgly, “[a] statute as a whole must receive a practlcal reasonable and falr
‘mterpretatlon consonant w1th the purpose, desngn and pohcy of the lawmakers ”
' Brownmgv Hartvrgse 307SC 122 125, 414SE2d115 117(1992)

Sectlon 56 5-2953 requlres

C(A) A person who vrolates Section 56-5- 2930 56- 5-2933 .
=" or 56-5-2945 must have his conduct at the mcxdent siteand - ¢
- the breath test site video recorded. :
(1)(a) The video recording at the incident site must:
(1) not begin later than the actrvatlon of the officer’s blue
. lights; S
(ii) include : any field sobnety tests admmlstered and
(iii) include the arrest of a person for a violation of Section
56-5-2930 or Section 56-5-2933, or a probable cause
determination in that the person violated Section 56-5-
2945, and show the person being advised of his Miranda

rights.
S.C. Code Ann. § 56-5-2953 (A) (Supp. 2014),
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The statute requrres a vrdeo recordmg of the incident site, and in domg s0,
spec1ﬁcally provrdes what must be v1deotaped Section 56- 5-2953(A) indicates the
md1v1duals conduct at the mcrdent s1te must be recorded and then provrdes the
requtrements for meetmg thls requnrement Specrﬁcally the recordmg must: l) not begln
later than the actwatxon of the ofﬁcer ] blue hghts 2) mclude any field sobnety tests
admnmstered and 3) mclude the arrest ofa person for a v1olatlon of Sectlon 56 5- 2930 or
| Sectlon 56 5 2933 ora probable cause deterrmnatron in that the person v1olated Section

56- 5 2945, and show the person bemg advised of his Mrranda nghts The clear language

of the statute does not requnre every aspect of the HGN test to be seen s0 that the jury or_
any viewer can Judge the person S performance or the Trooper s admtmstratlon of the
test. o | o ‘

| The South Carolma Supreme Court has explamed “the purpose of sectton 56 5-

2953 . 1s to create dlrect ev1dence of a DUI arrest ” Town of Mt Pleasant V. Roberts |

393 S.C. 332 347 713 S.E. 2d 278, 285 (2011). The v1deo is to document the arrest

" document any ﬁeld sobrxety tests the Trooper adrmmstered and document the

defendant s conduct durmg the tests. As explamed the v1deo began before Trooper L

McAdams stopped Respondent ] vehlcle and continued uninterrupted during the

administration of the field sobriety tests, the reading of Miranda, and Respondent’s arrest.

" (Video of Incident Site). The purpose of the video is not to allow a jury to see exactly

what is seen by the officer during the field sobriety tests or any other time. The purpose
is not to provide the jury with the ability to assess a person’s attempt to complete a field
sobriety test. The video is a documentary of the actions performed by the officer and

the defendant’s conduct after being stopped.
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Contrary to the findings of the circuit court, the plain language of the statute does
not require the Trooper’s hand to be visible at all times during the administration of the
HGN field sobriety test, nor does it require the video to provide the viewer with the
ability to assess the defendant’s success or failure on the video or the officer’s conduct
during the test. It merely says the video recording must “include any field sobriety tests
administered.” S.C. Code Ann. § 56-5-2953 (A)(1)(a)(ii) (Supp. 2014). The positioning
of the defendant during the test should be at the discretion of the officer and can be
considered by the jury in the weight that they give the test. As long as the test is
documented by the video the officer has fully complied with the video recording
requirements.

As the Court of Appeals correctly found in Murphy v. State, 392 S.C. 626, 709

S.E.ﬁd 685 (Ct. App. 2011), the statute does not require that the recording capture “a
continuous full view of the accused.” Nothing in the amended statute has changed this
requirement. The plain language of the statute, even after amendment, requires nothing
more than the defendant’s conduct be captured during the administration of the field

sobrlety tests The plam language reqmres the person’s overall demeanor behavmr or
actlons be captured on the v1deo recording, which they were in this case.

Further, and even more important in light of the trial court’s ruling dismissal was
 required because you could not see the Trooper’s hand during the test, the statute says
nothing about the officer’s conduct being recorded. Section 56-5-2953(A) does not
indicate in any way the jury or viewer of the video should be able to assess the conduct or
performance of the officer. It requires the conduct of the person be recorded and then

requires documentary evidence the field sobriety tests were performed.
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The statute also does not require a recording of a particular quality, or a recording
in the best possible lighting conditions, or any other such limitation. The ruling by the
circuit court forces an absurd decision to be made by officers attempting to protect the
public from drunk drivers. Under the circuit court’s ruling, officers are better off not
performing any ﬁeld sobriety tests, than performing the tests and risk a dismissal because
the video recording is not perfect, especially when done in less than ideal circumstances
of darkness with the Trooper’s lights flashing. This Court’s ruling will have the effect of
1) encouraging ofﬁéers to perform no field sobriety tests and turn the subsequent DUI
trial into a battle of credibility with little supporting video evidence—a result which
clearly defeats the legislative purpose of creatfng evidence of the DUI through the video;
2) requiring a professional videographer and lighting assistant travel with him so as. to
produce a movie perfect video recording capturing all details even in the dark of night,
which of course is when a significant number of DUIs occur; or 3) allowing fhe jury to
perform its duty in properly considering any “defects” in the video recofding, especially
when the defendant is unable to articulate any prejudice resulting from the “defects.” See
| _g_, State V. Chandler 267 S. C 138 143 226 S E 2d 553 555 (1976) (“exclusmn of
ﬂ ev1dence should be hmlted to v1olat10ns of constitutional rights and not to statutory
violations, at least where the appellant cannot demonstrate prejudice at trial resulting
* from the failure t6 follow statutory procedure.”). The State submits the video in this case
clearly- complied with the clear, unambiguous statutory requirements of section 56-5-
2953 and the third option above, allowing the jury to perform its duty of weighing the

evidence, is the common sense, appropriate result.
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As long as the recording includes “any field sobriety tests administered,” it is in
compliarrce with the plain, unamhiguous language of the statute, and the circuit court
erred in finding otherwise. Requiring a field sohriety test to be recorded in a manner
which allows a person watching the recording to make an assessment as to how well the
driver-suspect performed the test or how well the officer administered the test adds
requirements .to the statute not found in the clear, unambiguous language. Further, the
requirement places an absurd burden on those attempting to enforce the laws of the state
and protect the citizens from the dangers of drunk drivers. See Hodges v. Rainey, 341
S.C. 79, 87, 533 S.E.2d 578, 582 (2000) (“When the language of a statute is clear and
explicit, a court cannot rewrite the statute and inject matters into it which are not in the

legislature’s language™); see also, State v. Jacobs, 393 S.C. 584, 713 S.E.2d 621 (2011)

(recogmzmg that where a statute’s language is plam and unambxguous and conveys a
clear and definite meaning, the rules of statutory interpretation are not needed and the
court has no right to impose another meaning). |

The State submits that as long as a juror can tell the arresting officer is
) admlmstenng the test there is comphance wrth sectron 56 5- 2953(A) Here, the video
recordmg leaves no doubt Trooper McAdams conducted the HGN test. The v1deo is
recorded under less than perfect conditions and using less than perfect equipment, both
beyond the control of the Trooper. He positioned Respondent in a manner he believed
best allowed him to assess Respondent’s performance to determine whether to make an
arrest for DUL.  As a result, while it is clear Trooper McAdams conducted the HGN
test—it can'be seen and heard on the video—the recording is not perfect. This, however,

is not and should not be the requirement under the statute. Certainly the legislature did
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not intend to craft a video recording statute which will result in the dismissal of maﬁy
night time DUIs because the video is not perfect.

In State v. Gordon, 408 S.C. 536, 759 S.E.2d 755 (Ct. App. 2014) (Certiorari
granted)', this Court determined: “Because of the purpose of the videotaping to create

direct evidence of the arrest, if the actual tests cannot be seen on the recording, the

requirement is pointless.” In Gordon, this Court affirmed the circuit court’s finding (on
appeal from a magistrate court’s finding that the recording was only required to show the
conduct of the defendant) that the head must be shown during the HGN test. Id. This
Court’s opinion indicates the actual test must be seen on the vid;o, but does not add the
requirement added in this case that the jury be able to assess the officer’s administration
of the test including seeing his hand move back and forth at all times and be able to judge
the distance from the pergon’s eyes at u-/hich the officer begins the test.2 |

| Further, it appears the circuit court acknowledges the Trooper produced a video,
but believes the issue related to the content o; quality of the content of the video. Any
issues regarding the quality of the content of the video should go to its weight and the
| 'Weiéht. to be assigned the video by the trier of fact. See State v. Cope, 405 S.C. 31 7,342
n.6; 748 S.E.2d 194, 207 n.6 (2013) (“factu#l discrepancies . . . go to the weight of the
evidence™); State v. Dicapua, 373 S.C. 452, 636 S.E.2d 150, 153 (Ct. App. 2007)
(Stilwell, J., éanuniﬁg-opinidri)' (iack 6f audio on éﬁfveil]ariéé vidédfapé of drug stmg |
went to the weight of the evidence, not its admissibility), .Weaver v. Lentz, 348 S.C. 672,

680, 561 S.E.2d 360, 364-365 (Ct. App. 2002) (“Questions as to the éécuracy of

' To the extent necessary, the State will move to argue against the precedent of Gordon.
? Counsel for Respondent’s argument indicated you could not tell if Trooper McAdams hands were 12-15
inches from Respondent and his hand was blocked from the camera behind Respondent’s head for

approximately six seconds. (T.15; R.15). The Court accepted these arguments finding the Trooper’s hands
needed to be visible the whole time. (T.23; 36; R. 23; 36).
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cOncluslons drawn go solely to the weight of the testimony, rather than its

adm1551b1hty ”), see also State V. Sahsbm, 330 S.C. 250, 498 S E 2d 655, 665 (Ct. App.

1998) (conﬂlct in testrmony regardmg condmon of breathalyzer machine went to werght
of the test results rather than admrssrblllty of the ev1dence), aﬂ’d as mod f ed 343 S.C.
520, 541 S. E 2d 247 (2001) Defects in ev1dence or procedure generally do not affect
adm1551b111ty Mgu State V. Odom 382 S C 144,676 S. E. 2d 124 (2009) (citing State |
V. Huntley, 349 S.C. 1, 562 S.E.2d 472 (2002))

This case is dlstmgurshable from the cases of Crg of Rock Hill v, Suchensk i, 374 |
S.C. 12, 646 S E.2d 879 (2007) or State V. Johnson 396 S C. 182 720 S E. 2d 516 (Ct

App 201 l) In both of those cases, a 51gn1ﬁcant and specrf cally requ1red portlon of the
-vrdeotape was not produced and an affidavit was not provrded In Suchensk1 the officer
failed to record all of the fi eld sobnety tests admrnlstered and the arrest of the md1v1dual

as speclﬁcally requrred under sectlon 56 5-2953(A) Suchenslu 374 S C. at 18, 646

S.E.2d at 881 882 In Johnson the ofﬁcer farled to record the admrmstratlon of the breath

test as specrﬁcally requlred Johnson 396 S.C. at 190 191 720 S.E.2d at 520-521.

e The State has comphed wrth sectlon 56- -2953 by producmg a v1deotape wrth all L

requlred events documented Thus since the videotape was produced an affidavit from
the arresting officer meetrng the requrrements of section 56-5-2953(B) was not required,
 and the circuit court erred in distissing the case, 7T T e
Finally, the interpretation of the statute by the circuit court would lead to an

absurd result. See Unisun Ins. Co. v, Schmidt, 339 S.C. 362, 368, 529 S.E.2d 280, 283

(2000) (finding courts will reject an interpretation of a statute leading to an absurd result

* This absurdity is demonstrated in part based on the circuit court’s finding a side view would be * ‘plenty”
even though he acknowledged it would also cause problems seeing the full test being administered, and
“the argument can be presented any way.” (T.22; 25; R. 22; 25).
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clearly unmtended by the leglslature), State v. Elwell, 396 S.C. 330, 336, 721 8.E.2d 451,

454 (Ct App 201 1) (“The statute must be mterpreted with reallstrc circumstances and
ratlonales in mmd ). A Trooper would be forced to possrbly compromlse a field sobrrety
test, compromrse his or the person s safety, or forgo a possrbly valuable test because itis
impossible to comply w1th the crrcurt court s requrrcment that the test be vrsrble in such a
way that the Jury can see all aspects of the person’s and the offi cer s conduct durmg the
test. The leglslature clearly mtended documented evrdence showmg the test was
performed not a cmematlc versron from all angles whrch allows the j Jury or v1ewer to
assess all partrcrpants perfonnance durmg the admrmstratron of the test.

The State produced a v1deo in complrance with Sectlon 56 5-2953(A) because it
began w1th the actlvatron of the blue llghts recorded and doeumented all ﬁeld sobnety
tests performed and mcluded the readlng of Respondent s Mrranda nghts prlor to his
arrest. The c1rcu1t court erred in writing new requrrements into the statute and in

dismissing Respondent’s case.

11
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IL. The circuit court erred in finding section 56-5-2953(B)
had no application in this case and in not finding, based
on a totality of the circumstances, the State produced a
proper video recordmg and the underlying case should
not have been drsmlssed o :
The trial court erred_m ﬁnding section 56-5-2953(B) of -the'- 'South Carolina Code
could not apply to allow the case to proceed without dlsmrssal Sectlon 56-5- 2953(B)
clearly allows the tnal court to consrder the totality of the crrcumstances in detemnnmg
whether to allow a case to proceed and the trial court commltted legal error in ﬁndmg he_
could not consrder the totahty of the circumstances. If the circuit court had properly
considered the totality of the circumstances, the underlymg case would not have been
dismissed.

The State submrts either the circuit court erred in ﬁndmg it had the power to

dismiss the case based on the language of section 56-5- 2953(B) and Crg of Rock Hlll V.

: Suchensk1 374 S C 12 646 S. E.2d 897 (2007) or the c1rcu1t court erred in ﬁndmg the

totality of the circumstances exception of the same subsectron had no application in this

case. Section 56-5-2953 is divided into two applicable subséctions". Subsection (A) sets

forth the requlrements for v1deo recordrng at both the mcrdent site and the breath test srte ) o

Nothmg in the f' rst sectlon provrdes for dlsmlssal or any other remedy, for farhng to

produce a video or failing to produce a video of a certain quality as is at issue in the

instantcase.

Suhsection (B) reads in pertinent part as follows:

Nothmg in this section may be construed as prohibiting the
introduction of other relevant evidence in the trial of a
violation of Section 56-5- 2930, 56-5-2933, or 56-5-2945.

Failure by the arresting officer to produce the video

! The statute has subsections (A) through (G). However, as it relates to the current appeal, only subsections
(A) and (B) are applicable.
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recording required by this section is not alone a ground for

dismissal of any charge made pursuant to Section 56-5-
2930, 56-5-2933, or 56-5-2945 if the arresting officer
submits a swomn affidavit certifying that the video
recording equipment at the time of the arrest or probable
cause determination, or video equipment at the breath test
facility was in an inoperable condition, stating which
reasonable efforts have been made to maintain the
equipment in an operable condition, and certifying that
there was no other operable breath test facility available in
the county or, in the alternative, submits a sworn affidavit
certifying that it was physically impossible to produce the
video recording because the person needed emergency
medical treatment, or exigent circumstances existed. . . .

Nothing in this section prohibits the court from considering
any other valid reason for the failure to produce the video
recording based upon the totality of the circumstances . . ..

S.C. Code Ann. § 56-5-2953(B) (Supp. 2013) (emphasis added). The only provision

allowing for the dismissal of the case—Subsection (B)—also allows the court to consider
“any other valid feason for the failuré to produce the video recording based upon the
totality of the circumstances.” Id.

As a result, the circuit court’s determination subsection (B) does not apply must

be an error of law. (T.31; R. 31). Either the circuit court improperly dismissed the case

because the State produced a video and no other provision ou_tside ‘of sub_segtiqn((LB‘)* even

}anl‘lows fo-r- dxsmlssal of thé cz'iéé,v or-ﬁ-)e.cauxtl.should have cdnéideréd fhe tbtality of the

circumstances exception found in subsection (B) as requested by the State in making its
-determination of whether to dismiss the case. -

The State submits dismissal was not proper because a video was produced.’ In

the event this Court finds dismissal »was an appropriate remedy, then the State submits the

totality of the circumstances clearly favor not dismissing the case.

* As discussed above, the State also submits the video clearly complied with the requirements of section
56-5-2953 and so dismissal was clearly inappropriate.
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Trooper McAdams testified he stopped Respondent along a poorly lit stretch of
Interstate 77. (T.10; R.10). He indicated he left his vehicle’s lights on for safety reasons,
to alert traffic to his presence, and to illuminate the area. (T.8; 10; 14; R. 8; 10, 14).
Trooper McAdams testified he oriented Respondent with his back to the camera so the
flashing lights would not affect the administration of the test by creating their own
nystagmus or exacerbating the finding of nystagmus in Respondent.® (T.9-10; R. 9-10).
Further, he testified he did not want him facing the lights because it would likely cause
Respondent to squint, making a determination of the presence of nystagmus more
difficult. (T.14; R.14). The video of the incident scene clearly shows the HGN test being
performed; a viewer can hear instructions and see the full test being administered. You
cannot see the exact position of the officer’s hand, but based on the totality of the

circumstances, this should not be enough to require dismissal of the case.

¢ Optokinetic nystagmus can be caused by the strobe effects of lights or movement of other objects across
the field of vision of the pérson. Officers are trained not to position the person so as to possibly cause
Optokinetic nystagmus. See http://www.nhtsa.gov/people/injury/enforce/nystagmus/hgntxt.htm!.

14
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the decision of the
circuit court dismissing this case for a violation of section 56-5-2953(A) and refusing to
consider the totality of the circumstances under section 56-5-2953(B) shouild be reversed
and this case remanded for trial.

Respectfully submitted,
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STATEMENT OF THE ISSUES ON APPEAL

L. DID THE CIRCUIT COURT ERR IN DISMISSING THE STATE’S CASE AGAINST
THE RESPONDENT BECAUSE THE VIDEO RECORDING PRODUCED BY THE
STATE FAILED TO COMPLY WITH §56-5-2953 OF THE SOUTH CAROLINA
CODE?

2. DID THE CIRCUIT COURT ERR IN FINDING THAT §56-5-2953(B) HAD NO
APPLICATION TO THIS CASE? '

ARGUMENT

L THE CIRCUIT COURT DID NOT ERR IN DISMISSING THE STATE’S CASE
AGAINST THE RESPONDENT BECAUSE THE VIDEO RECORDING
PRODUCED BY THE STATE FAILED TO COMPLY WITH § 56-5-2953 OF THE
SOUTH CAROLINA CODE.

The issue in this case is whether the State complied with the video requirements of §56-
5-2953(a) of the South Carolina Code when the video failed to include a full recording of one of
the field sobriety tests. During the Horizontal Gaze Nystagmus Test (HGN) several important
parts of the test were missing. It could not be determined when the Trooper started the test or
how far his finger was from the head.! There were several periods during the test that the
Trooper’s finger disappeared in front of the Trooper’s head. ?

South Carolina Code Anr;ptatgc_l__§56-5-2953(b)(1)(_ii)'provi'des that the video recording at
the incident site must, “include any field sobriety test administrated”. A primary rule of statutory
construction is that a statute should be construed to give effect to the intent of the legislature.
State v. Elwell, 403 S.C. 606, 612, 743 S.E.2d 802, 806 (2013)i Town ofMt. Pleasant v. Roberts,
393 S.C. 323, 713 S.E. 2d 278 (2011); State v. Johnson, 393 S.C. 182,720 S.E.2d 516, 519 (Ct.

App. 2001) The Court should not attempt to derive the intent of the Legislature when the

statutory language is clear and unambiguous, Town of Mt. Pleasant v. Roberts, supra. In

'R. pg. 15, lines 12-13
2R. pg. 15, line 15- pg. 16, line 1
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interpreting a statute a Court should give words their plain and ordinary meaning and must not
resort to a forced construction that would limit or expand the statute in question. Town of Mt.
Pleasant v. Roberts, supra. State v. Johnson, supra. Section §56-5-2953(a) doés not set forth
what is required in the recording of Field Sobriety Tests (FST). The Court must look to evidence
of the Legislatures intent in enacting the statute. Prior to the 2009 Amendments, §56-5-
2953(a)(1) only required that the conduct of the Defendant be recorded at the incident site. The
Court of Appeals held in Murphy v. State, 392 S.C. 628, 709 S.E.2d 685 (Ct. App. 2011) that the
video recording requirements of. §56-5-2953 were met although the Defendant’s feet could not

be seen in the Walk and Turn Test. In Murphy the video recording at the incident site showed

‘the Defendant from the waist upwards. The Court in Murphy held, “while certainly an

individual’s performance on such test would be part and parcel of his or her ‘conduct’ at the
incident site, as rnentionéd, an unbroken recording of the tests is not necessary to capture
conduct. Therefore the recording need not display all field sobriety tests provided it captures the
accused’s conduct.” The Court provided a footnote to that statement in the opinion, “As amended

in 2009, the current version of Section 56-5-2953 expressly requires the recording of field

sobriety tests. See S.C. Code AnnT §.56_-_5-295'3.(A)V_(‘1)(a)(.ii.) (Supp.2010) ("The video recording at

the incident site must: ... include any field sobriety tests administered."). We note that the

legislature's amendment of the plain language of the statute to require the recording of field

‘sobriety tests further bolsters our position that the plain language of the prior version, in effect at

the time of this action, did not require recording of all tests”. The quote from Murphy shows that
if a complete recording of an individual’s performance on any FST test as not required under the
former statute it now required under the amended statute. The 2009 amendment specifically

providés for the recording of any FST. This goes beyond the former requirement of merely

2 AT7



recording a person’s conduct. Had the Legislature only intended that there be a recording of a
person doing a FST, without ther¢ being any way to determine the person’s performance on the
test as in Murphy, there would have been no need to amend the statute. It is presumed that the
Legislature does not intend for amendments to be futile or meaningless. State v. Long, 363 S.C.
360, 610 S.E.2d 809 (2005); State v. Sweat, 379 S.C, 367, 665 S.E.2d 645 (Ct. App. 2008). In
State v. Gordon 408 S.C. 536, 759 S.E.éd 755 (Ct. App. 2014) the Court held, “because of the
purpose of the video taping is to create a direct evidence of the arrest, if the actual test cannot be
seen on the recording thé requirement is pointless”.

In the present case the State failed to comply with the videotaping requirements of the
Horizontal Gaze Nystagmus Test (HGN). The Respondent argues that the video tape recorded
the Field Sobriety Tesi (FST) being given. Although the video camera was recording during
Appellant’s performance of this test, the Appellant and the Trooper were positioned in such a
manner that it could not be determined whether the test was being properly administered. In the
present case the trial Court made a factual finding that the HGN test was not propg:rly videotaped
so that one could see if it was properly doqe.3 The Court stated, “I can’t see the Officer’s hand a

_ go.od b1t of Ehe ti'me»,ia ﬁnger. Idon’t know what’s going on there; ‘I’(A:a_.nA’t see”.* The Appellant
argues thaf the interprétation of -tﬁe statute by the‘Circuit Court would lead to an absurd result
because the Trooper would be forced to possibly compro@se a FST or compromise a person’s

- safety if he did as the Court suggested. Referring to ‘conduéting the fest from a side view the

Court stated, “there is no reason why he éouldn’t have done it at least this way”.> This is a

factual finding by the lower Court. In reviewing criminal cases the Appellate Court may review

only errors of law. State v. Henderson, 347 S.C. 455, 556 S.E.2d 691 (2001).

3 R. Pg. 38, lines 7-8
4R. Pg. 37, lines 11-13
5R. Pg. 25, lines 13-14
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The video recording provisions of South Carolina Code Annotated 56-5-2953(a) are
mandatory. Town of Mt. Pleasant v. Roberts, 393 S.C. 323, 713 S.E. 2d 278 (2011); City of Rock
Hill v. Suchenski, 374 S.C. 12, 646 S.E. 2d 879 (2007); State v. Johnson, 393 S.C, 182, 720
S.E.2d 516 (Ct. App. 2001). When a prosecuting agency fails to comply with the video
recording provisions of §56-5-2953(a) the app?opriate remedy is dismissal of the case against the
Defendant. City of Rock Hill v. Suchenski, supra, State v. Johnson, supra. In the Town of Mr.
Pleasant v. Roberts, supra the South Carolina Supreme Court §tated that the unexcused
compliance with South Carolina Code Annotated 56-5-2953 mandates the dismissal of a DUI
charge. In the case Town of Mt. Pleasant v. Roberts, supra, the Court stated, “furthermore it is
instructive that the Legislature has not mandated videotaping in any other criminal contest.
Despite the potential significance of the videotaping oral confessions, the Legislature, has not
required the State to do so. By requiring a law enforcement agency to videotape a DUI arrest
the Legislature clearly intended strict compliance with the provision of §56-5-2953 and, and in
turn, promulgated a severe sanction for non-compliance.

Thus, we hold that dismissal is an appropriate sanction in the instant case as this was

' clearly intended by the Legislature and prevxously decided by this Court in Suchenskz”

In Murphy v State 392 S C 628 709 S E 2d 685 (Ct App 201 l) the Court held that
remedy for non-compliance was §56-5-2953 is dismissal of the case, not mere suppression of the
gvidencer B

The Circuit Court properly held that the HGN Wwas not properly videotaped.
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IL THE CIRCUIT COURT DID NOT ERR IN FINDING THAT §56-5-2953(B) HAD

NO APPLICATION TO THIS CASE.

Section 56-5-2953(B) provides in part, “nothing in this section prohibits the Court from
considering any other valid reason for failure to produce the video recording based on the totality
of the circumstance”. In the present case the Court correctly ruled that Section 56-5-2953(B) did
not apply because that there was not a inissing video in this case. Section (B) applies when a
video tape is missing or a portion is missing, The issue in the present case is the quality of the
video that was produced not the failure to produce é tape. Even if the Court holds that thé Court
should have conducted a totality of the circumstance analysis, the Court in essence did so by
making a factual finding that the Officer could have positioned the Defendant differently and
properly recorded the test being conducted.

ONCLUSION

For all the foregoing reasons it is respectfully submitted that the decision of the Circuit
Court should be affirmed.

Respectfully submitted,

Attomey at Law
1544 Ebenezer Road
. Post Office Box 36425
Rock Hill, SC 29732
(803) 328-2600
ATTORNEY FOR RESPONDENT

nlv q 7ms
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'LOCKEMY, C.J.: The State appeals the circuit court's dismissal of its case
against Steven Hoss Walters, Jr. for driving under the influence (DUI), second
offense. The State argues the circuit court erred in finding (1) the video recording
of the incident site failed to comply with the requirements of section 56-5-2953(A)
of the South Carolina Code (Supp. 2015) and (2) section 56-5-2953(B) of the
South Carolina Code (Supp. 2015) was not applicable. We reverse and remand.

A.81



(A) A person who violates Section 56-5-2930, 56-5-
2933, or 56-5-2945 must have his conduct at the incident
site and the breath test site video recorded.

(1)(a) The video recording at the incident site must:

(1) not begin later than the activation of the
officer's blue lights;

(ii) include any field sobriety tests administered;
and

(iii) include the arrest of a person for a violation of
Section 56-5-2930 or Section 56-5-2933, or a
probable cause determination in that the person
violated Section 56-5-2945, and show the person
being advised of his Miranda rights.

S.C. Code Ann. § 56-5-2953(A) (Supp. 2015).

The State asserts the video recording in this case complied with the statute because
it began before Walters was stopped and continued uninterrupted during the
administration of the field sobriety tests, the reading of Miranda,’ and Walters'
arrest. The State contends the statute does not require every aspect of the HGN
test be seen in order to judge a person's performance or the officer's administration
of the test. The State maintains the plain language of the statute does not require
the officer's hand to be visible at all times during the administration of the HGN
test, nor does it require the video to provide the viewer with the ability to assess the
defendant's success or failure. The State argues as long as the recording includes
"any field sobriety tests administered,” it is in compliance with the plain,
unambiguous language of the statute.

Walters contends he and Trooper McAdams were positioned in such a manner
during the HGN test that it could not be determined whether the test was properly
administered. Walters notes that prior to 2009, section 56-5-2953(A) only required
the defendant's conduct be recorded at the incident site. See S.C. Code Ann § 56-
5-2953(A) (2006). In 2009, the legislature amended the statute, expressly
requiring the recording of field sobriety tests. See S.C. Code Ann. § 56-5-

' Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).
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591, 598 (1999) (holding an appellate court need not address remaining issues
when disposition of a prior issue is dispositive).

CONCLUSION
The circuit court's decision is
REVERSED AND REMANDED.

KONDUROS and MCDONALD, JJ., concur.
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The Petitioner petitions the Court on the following grounds:

The Court based its decision in the present case on Staze v. Gordon, 414 8.C. 94,777 S.E.
27 376 (2015). In Gordon the Supreme Court held that §56-5-2953(a) is clear and unambiguous
in that the provision that video recordings must include any field sobriety tests administered
necessarily includes the HGN test. The Court further held that the head must be visible to
comply with the recording requirements during the HGN test. In Gordon the Court noted that
Gordon’s face is depicted on the video. The Court further noted that the Officer’s instructions
were audible and that the Officer’s flash Ij ght and arm are visible as he administered the test,
Based on those findings the Court ruled that a per se dismissal of the charge was not appropriate.

In the present case, the Court held that the requirements for §56-5-2953(a) were satisfied
because the Petitioner’s head is visible during the entire recording of the HGN test, the Trooper’s
arm is visible as he admt'nisters the test and his instructions are audible. Unlike Gordon, the
Appellant’s face is not visible at all during the recording of the HGN test, only the back of the
Appellant’s head is visible. The Trooper’s finger is unable to be seen during portions of the test.
The Court notes that the Trooper’s arm is visible as he administers the test but in fact the

Trooper’s arm dlsappears in front of the Appellant at vanous tlme durmg the test so the

” .Trooper $ arm is not v1s1ble at all times.

The Court notes that, “the statute does not require video recordings of the HGN to
"~ include views of all angles of the test”. The Petitioner does not cor'ltend. tha.t-all angtes ef the test
be included, however the statute does require that the test be recorded. If portions of the test are
not recorded then the requirements of the statute have not been met. The Trooper made the
decision to place the Petitioner in such a positon that a portion of test was not recorded. The
Trooper could have easily had the Petltloner stand with his side toward the camera and the full

test would have been recorded The tnal Couxt noted concermng the HGN test, “but most of the
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ones I've seen, the officers and the - stations the Defendant face to face with proper distance
with a properly positioning of the Defendant and they do it side-to-side. They’re looking at each
other in the face and this from the side, so the camera’s looking at them, the Defendant is here
and the Officer is here, and the camera is here, and he’s looking this way and you can see every
movement that the Officer is admﬁistering the field sobriety test makes. So you can see if he’s
doing properly.” ! Referring to the present case, the trial Court noted, “That’s the concern I
have, and I've had people come in where experts testify that the officers didn’t hold it out here
long enough, that he was supposed to make more passes than he made and he didn’t hold it out
here long enough and to be able to get a correct reading and that sort of thing, but if you can’t see
the officer’s hand — okay - the whole time, I don’t know how you can critic that.. You have to
guess what he did when he was in front of his face, and it’s not - of course, the Officer can
testify as to what he did, but you can’t really ~ nobody can cross examine him and say, well, it
looks like here you didn’t hold it long enough. You can’t see that. Now, so that’s the concem I
have got in this case.” 2
The full test was not recorded because of the position in which the Trooper place the

Petitioner. The leglslature mtended stnct comphance w1th §56 5~ 2953 and promulgated a severe
:‘sanctlon for non- comphance A per se dlSl’IllSS&l 18 appropriate because the test was riot fully
recorded.

% As the Court noted in its decision, in 2009 the legislature amépded £he statute ekpressly
requiring the recording of field sobriety tests. The importance of this explicit requirement is
unquestionably to allow a jury to evaluate the test process. Field sobriety exercises are used by

law enforcement as a standard and "objective" method of evaluating a person's physical and

! Trans. Of Record p. 20, lines 12- 21
2 Trans. Of Record p. 21, line 13 thru p. 22, line 2
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mental ability on the roadside as part of the arrest decision. The Court in State v. Sullivan, 426
S.E.2d 766, 310 S.C. 311 (1992), recognized the tests only have evidentiary value if
demonstrated and conducted by the officer in a way consistent with the training standards for the
conduct of the exercises and the officer evaluation. The conduct of the tests by the officer is as
important an evidentiary consideration as is the performance of the tests by the suspect. The
Courts have consistently used a "reasonableness" standard or "reasonable man" standard in
criminal law and torts, phrases or concepts that suggest the use of a hypothetical person or
standard of average skill, judgement or effort to Serve as a measuring stick.

Though these field sobriety exercises are often referred to as objective tests, they are
unquestionably subject to an observer's interpretation or bias. Officers most often do not score
the tests as their training recommends to be done in writing, along with the taking of field
notes(see NHTSA Training Manual), but rather the officers simply offer their own opinion on a
pass and fail basis. This degree of subjective scoring of objectively designed "tests" was not what
was intended by NHTSA in the recommended use of these field tests. The video offers evidence
not simply subject to the officer's rendition and interpretation of the pefformance of the suspect,
but video offers a real tlmeand accurate record of events which provide the jury with a complete
zintldhl.lﬂnarr'lbiguous view of what occurred Which affords faimness to both the State and suspect.

The legislative intent in requiring video of the field exercise process offers an opportumty
to provide a critical tool to a jury that this court should recogmze (and requlre) that every
reasonable degree of recordation is a requirement implicit and obvious in that legislative intent.
As the Court states in Gordon, "A statue must require a practical, reasonable and fair
interpretation consonant with the purpose, desi gn and policy of the lawmakers." The announced
purpose of 56-5-2953 from Gordon "is to create direct evidence of a DUI arrest"- and mherently

to record the probable cause for the arrest. Direct evidence can only be of value to a jury and
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important to the end result if it is a complete record preserved on video which affords the jury the
opportunity and ability to reasonably scrutinize and evaluate the events by reasonable
recordation, thereby minimizing the jury's reliance on the officer's opinions and eliminating
speculation to every degree possible.

While recognizing that not every aspect of a field exercise process may reasonably be
captured on video(such as the eyes twitching in nystagmus as discussed in Gordon), this court
must require that the recording permit an objective evaluation by-requiring the State to take the
special care to produce a reasonably complete video of the field test process as is feasible by
proper positioning of the process in the camera view, including both the officer's instruction and
demonstration as required by NHTSA and the suspect's performance. The officer on the roadside
is uniquely in control of the suspect and camera angle in the orchestration of events and as the
"director of the video. To require less than a reasonably complete record showing the officer's
conduct and instructions, defeats and defies the legislative purposes which gave life to the
statutory video requirement.

Conclusion

All of the above reasons the Petitioner requests that the Court grant this Petition for Re-

Hearing,

s W. Boyd
1544 Ebenezer Road
Post Office Box 36425
Rock Hill, SC 29732
(803) 328-2600
Attorney for Petitioner

. October | %2016
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Jarfief W. Boyd
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Attorney for Petitioner

been served. This _jJ_day of October, 2016.
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The South Carolina Court of Qppeals»

The State, Appellant,

V.

.\.@

Steven Hoss Walters, Jr., Respondent.

Appellate Case No. 2014-002770

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.

d 41@

Columbia, South Carolina

B 4 FILED

Alan McCrory Wilson, Esquire gl\/ﬂmﬁu [ 7; 90! 6
James W. Boyd, Esquire

William M. Blitch, Jr., Esquire

Kevin Scott Brackett, Esquire
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