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Issues Presented

1. Was Plea Counsel ineffective assistance for strongly suggest-
ing that the Defendant plea to the charge of Assault and Battery
of a high and aggravated nature, instead of challenging the
indictment of Attempted Murder in regard to the necessary

elements of Malice Aforethought and Specific Intent to Kill?

2, Did thei?lea_Judge abuse his discretion in sentencing the
Defendant to the maximum twenty year sentence following a guilty
plea to the lesser included offense of Assault and Battery of
a high and aggravated nature, where the the victims injuries
were classified not serious and non life thréatening which would
have required a sentence if any at all to be pursuant to SECTION

16-3-600. Subsection (C)(1) not to exceed ten years?

3. Was Plea Counsel ineffective assistance for failing to inform
Defendant of his right to a direct appeal from a guilty plea

pursuant to Weathers v. State, 319 S.C. 59, 459 S.E.2d 838 (1995)

after receiving the maximum twenty year sentence?

4, Did the PCR Judge err in finding that Petitioner was not

eentitled to a belated direct appeal, pursuant to White v. State,

from his guilty plea to Assault and Battery of a high and aggra-
vated nature when Petitioner received the maximum twenty year
sentence, and Petitioner motion to reconsider sentence was

denied?



Plea counsel was ineffective assistance for not challenging
the indictment of Attempted Murder in regard to Malice Afore-
thought, and Specific Intent to kill.

The burden of proof in regard to the necessary element
of Malice Aforethought could not have been met by the state.
Malice Aforethought is defined as "I1ll Will; an evil condition
of mind as in associated>with the doing of a wrongfﬁl-act...Pre—
meditated andsnot-tﬁé résﬁlf of éhancé." | “ |

Mr. Smith éﬁd thé Qiétim were cleéfly iﬁ a'reiationship
if not at the time the incident took piace theﬁ certainly not
very 1oﬁg before if. There was evidence of both love and
affectibn between Mr. Smith and the victim, even if only in
regard to Mr. Smith and not the victim at the time of the.
incident.-There is definitely evidence disproving hafred, ill
will énd a evil condition of mind or Malice Aforethought toward
the victim by Mr. Smi;h. (see Appendix page 27-lines 13-18..."The
letters were not threatening in nature, but consistent with
a love letter."

Plea counsel was also ineffegfive assiétance for not
challenging the indictment éf Atteﬁted Murder in regard to the
necessary>eleméﬁ£ of Specific Intent to Kill. -

The burden of proof in regardrto the necessary element
of Specific Intent to Kill could not have been hét-by the sﬁéfe.
There was evidence suggesting that there was not a Intent to

kill.



The victims medical reports classified her injuries as
"Moderate" and "not serious"...the injuries were not consistent
with an Intent to kill.

Furthermore, the wounds of the victim were classified "a
one time treatment and subsequent observation", which is not
considered "Moderate" bodily injury.

Moderate bodily injury does not inclqde one time treatment
and subsequent observation of scratches, cuts, abrasions,
bruises, burns,. splinters, or any other minor injuries that
do not ordinarily feqpire'extensive medical'cére. (see Appendix
page 27 lines 22—25...ﬁbut I would not charatterize the wounds
as life threatening in nature, we are dealipg yith lacerations
to the hands and arm.") .;.see also victims medical reports
included in the Designation of Matter.

Attempted Murder is defined by statute as: "A person who,
with intent to kill, attempts to kill another person with malice
aforethought, either expressed or implied, commits the offense
of Attempted Murder." B 16-3-29 (emphasis added). The statute
became effective on June 2, 2010 and replaced the former common
law statute of Assault and Battery with intent to kill, formerly

S.C. CODE ANN.B 16-3-620.

The statute definfhgdAttempted Murder requires a Specific

Intent to Kill. In State v. Sutton, 340 S.C. 393, 532 S.E.2d

283 (2000), the South Carolina Supreme Court declined to
recognize the offense of Attempted Murder which had not yetA

been codified.

=



The court, in its reasoning, observed that an attempt to commit murder

requires a specific intent to kill,

In general, "attempt is a specific intent crime."...the
act constituting the attempt must be donme with the intent to

commit that particular crime. Id. see also Wharton's Criminal

Law BB 694-695 (1996) ("to constitute attempt, there must be

an attemt to commit that particﬁlar crime...Although murder

may be committed without an intent to kill, an attempt to commit
murder requires a specific intent to kill.") In the context

of a specific intént“crimé,'specifié‘intent means that -the -
defendant consciously intended the completion of the acts
comprising the choate offense. In other words, the completion

of such acts is the defendants purpose. United States v. Calloway

116 F.3d 1129 (6th Cir. 1997). Attempted Murder would require
the specific intent to kill and conduct toward that end.
Sutton, 340 S.C. at 397, 532 S.E.2d at 285 (footnote omitted)

(Emphasis Added).

Plea counsel was ineffective assistance for not challenging
the Attempted Murder Indictment in regard to the necessary = T
elements of Malice Aforethdught and Specific intent to kill.

The failure wasAdeficient and prejudicial to the defendant.
Had the defendant not entered the unintelligent plea Qf guilty
to the lesser included offense of Attempted Murder-as Plea
counsel strongly and overly suggested, and,contiﬁﬁed with fhe _ _lil
jury trial that had been three years in prepéraﬁion, the - -

state could not have met the burden of proof in regard to the
3



The Plea Judge was aware that the victims injuries were
not life threatening in nature and abused his discretion in
sentencing the Defendant to Twenty years when Statute 16-3-600
(C)(1) states..."A person commits the offense of Assault and

Battery in the first degree if the person unlawfully: (a) injures

another person and the act is accomplished by means likely to
produce death or great bodily injury; or...(2) A person who
vviolates this subsection is guilty.of a felonj,'andfﬁﬁon con—
viction, must be imprisoned for not more than ten years.
Therefore the Piea judge abused his diécretion-in sentenéeing
the Defendant to the maximum twenty year se;tence foiiowiﬁg
his guilty‘bieé-ﬁo the'iesser included bffense-of‘Assault and
Battery of a high-and aggravated nature, where there was no
evidence of a Specific intent to kill, and where tﬁere was
evidence that the victims injuriés were claésified not serious
and non life threatening and should have required a sentence

if any at all to be pursuant to section 16-3-600. subsection

(C)(1) not to exceed ten years.

Plea counsel was ineffective assistance for failing to
inform Defendant of his right to a Direct Appeal from a guilty

plea pursuant to Weathers v. State, 319 5.C. 59, 459 S.E. 2d

838 (1995) after"receiving,the maximum twenty year sentence..




necessary elements Malice Aforethought and "Specific" Intent
to kill.

For the forementioned reasons Plea counsel was ineffective
assistance for strongly suggesting that Mr. Smith plea to the
charge of Assault and Battery of a high and aggravated nature,
instead of challenging the Attempted murder Indictment, where
there was evidence presented that showed there was no ill will

toward the victim and neither was there an Intent. to kill.:

The Plea Judge abused his discretion in sentencing the
Defendant to the maximum twenty year sentence following his
guilty plea to the lesser included offense of Assault and Battery
of a high and aggravated nature. B .

"Moderate bodily Injury" means physical injury that involvés
prolonged loss of conciousness, or that-causes temporary or
moderate disfigurement or temporary loss of the function of
a bodily member or organ, or injury that fequires medical
treatment when the treatment requires the use of regional or
general anesthesia or injury that results in a fracture or dis-
location. Moderate bodily injury does not include one time treat-
ment and subsequent observation of scratches, cuts, abrasions,
bruises, burhs, splinters, or any other minor injuries that
do not ordinarily require extensive medical care.

The victims injuries were classifed as "a one time treatment
and subsequent observation" which is not considered "Moderate"
bodily injﬁry according to B 16-3-600 (A)(2)...see MUSC.report
included in designation of matter. Plea counsel was aware of
this fact...(see Appendix page 27 lines 22-25..."I would not

characterize the wounds as life threatening in nature, we're

dealing with lacerations to the hands and a arm".)
5



Plea counsel should have discussed an Appeal with Mr. Smith
following the unsucessful motion to reconsider sentence. Mr
Smith desired an appeal as any rational defendant would have
desired an appeal after receiving the maximum sentence following
a guilty plea to Assault and Battery of a high and aggravated
nature. Plea Counsel testified at the PCR hearing "I thought
he could get— I was expecting to get somewhere less than the
max for pleading guilty".

"Absent extraordinary circumstances, there is no constit-
utional requiremént that a defendant bejinfbrﬁed pf a right

to a direcp_appeélfffom a guilty plea;" Weathers v. State,'31§

S.C. 59, 459 S.E.2d 838 (1995). Counsel has a duty to advise

a defendant about anwggpeal when there is reason to think;githgrr
(1) a rational defendant would want an éppeal; or (2) this part-
icular defendant reasonably demonstrated that he was interested

in appealing. Roe v. Flores -Ortega, 528 U.S. 470, 120 S.Ct.

1029, 145 L.Ed.2d 985 (2000).-In determing- whether a.rational
defendant would have desired an appeal, "the court must consider
such factors as whether the defendant received the sentence
bargained for as a part of the plea and whethér the plea
expressly reserved or waived some or all appeal rights."Flores

-Ortega, supra.

Counsel had a dﬁty to advise Petitioner ébout an appeal
following the unsucessful motion to reconsider sentence. A ratio-
nal defendant would have desired an appeal.APlea counsel admitted
that he did not expect thevPetitioner to receive the maximum

sentence following a guilty plea. Petitioner testified that

he did not know that he could file an appeal until he arrived

%



CONCLUSION

Based on the above argument, this Court should grant the
petition for certiorari, reverse the PCR courts decision and
grant the petitioners belated appeal.

2‘/@
~David I. Smith
Pro se' petitioner

This- 3\ ' day of O ,2017.,
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I certify that this designation contains no matter which is irrelevant
to this appeal.

David Isreal Smith
Pro'Se Petitioner



NINTH CIRCUIT PUBLIC DEFENDER

BERKELEY & CHARLESTON COUNTY
O.T. WALLACE COUNTY OFFICE BUILDING
101 MEETING STREET, 5th FLOOR
CHARLESTON, SC 29401-2214
(843) 958-1850
(843) 958-1860 (fax)
publicdefender@charlestoncounty.org

BY HAND DELIVERY Moce ook metl T
i f;
October 18, 2013 W AD @rt?r“ua £ / el

Mo Too N

David Israel Smith, Inmate #61870
Charleston County Detention Center — .

RE: State of South Carolina vs. David Israel Smith
Warrant (s): 1601373; W10110325 : '

Dear Mr. Smith:

This letter is in response to your letters and motion. - As the Judge stated last Thursday
October 10th, South Carolina does not recognize hybrid representation. This means that you
cannot both have a lawyer (me), who files motions for you, and represent yourself and ﬁle your
motions on your own behalf. Until you hire another lawyer, I am your lawyer. If you VV]Sh to fire
me and represent yourself, that is also an option, but I do not think it is a wise one. I cannot
control your actions, but I urge you to stop trying to communicate with the court and Ms
Grayson. As you saw on Thursday, anything you send to Ms. Grayson, she gives to the § ohcltor :
and those communications can be used against you. Similiarly, anything you send to the court i§
not protected by attorney-client privilege and can also be used against you by the solicité%r.

I apologize for not seeing you as quickly and as often as you would like. I wish f could
see all my clients as quickly and as often as they would like. However, when I am not m the jail
speaking to you, I am working on your case and others. This includes responding to your
griveance to the disciplinary counsel, investigating cases, speaking to clients and their family
members on the phone, writing letters to clients in the jail, researching case law, writingimotions
and briefs, negotiating with solicitors, preparing cases for pleas or for trials, petitioning for funds
to conduct forensic testing, attending and preparmg for evaluations, attending and prepanng for
court hearings, entering pleas, and trying cases. 5

I am on your side§ I don't think you are gu1lty of attempted murder I believe I hclve sent
you all of your discovery, but I will double check and send it again‘if need be. You asked me to
tell you what you can and can't do. You can write to me and tell me what you think you;, need
and I appreciate you doing so, but you cannot act as your own lawyer, or force me to ﬁle motions
or get records I think are frivolous. IfI think a motion needs to be filed, or a record needs to be
obtained, I will do so. ' S

When we are on a trial docket, I will come see you and g0 over your case in detéjl with

B

D. Ashley Pennington, Esquire Lorelle D. Proctor, Esquire ; -
Ninth Circuit Public Defender Deputy Public Defender '



NINTH CIRCUIT PUBLIC DEFENDER

BERKELEY & CHARLESTON COUNTY
O.T. WALLACE COUNTY OFFICE BUILDING
101 MEETING STREET, 5th FLOOR
CHARLESTON, SC 29401-2214
(843) 958-1850
(843) 958-1860 (fax)
publicdefender@charlestoncounty.org i

you, andwall try to explain our strategy, how trial procedure works, and what to expeca We
will also go over courtroom behavior. You did not do yourself any favors on Thursday ‘when‘you
appeared agitated, kept shaking your chains in front of the judge, interrupted her and kept
speaking when she told you to stop. These things made you either look crazy, or like a %/ery rude
person. Neither is something we want the jury thinking about you, so I suggest you practlce
controlling your actions and words while you are in the jail. . -

B

R

D. Ashley Pennington, Esquire Lorelle D. Proctor, Esquire
Ninth Circuit Public Defender Deputy Public Defender



i K e L !l"l IISKIIMI'M

Medical Umvelsxty o8

oy nscass lllllﬂlllllllmlll

Name: nelh  sex M @ BT

MRN: pcct; TR

Temp:_57. Pulses BP: RR- Pulse Ox; ’

pm“P o <. .8@ YZ_—V_'LL'E. ‘,b—— Torae Scen.z.zo_‘a VICTIM PT

Chicf Comy laml: - EAdm.iZI:HIiZ M2663302

a luunnbalued PREHOSHTAL ORDERS)

MobE OFAxmvu.: rov

Al Ambu]ance
souncar [ Patient | O Pamily Member O Friens a urve’s Notes Reviewed
‘rimiNGT [ Began ccwrred C1 PTA hesage __ dayaugo [Jihis moming El this aftemoon (3 this evening [l duzing ehe night

T Otnstnight Oy doy [ Grad adual / T1 Sudden Onset :
Locavion Oty I None [1Head TIPnce. DIMouth DINeck JChest OIBack [ Abdomen [ Pelvis
Righy [ Shoulder [IHwnems L1 Elbow )gFo(ea:m O Weise wd OHp OThigh OKnce OLowerleg OAnke [Foot
Letu O Shoulder DJHumerus O Elbow U Forearm D“’d&lﬂl‘hud OHip D'I'!ugh Oknce Dlowerleg OAdde [ Foot
CONTEXTS one Recent: O Alcohol Use / O Ilicit Deug Use
Tyeuoufpcomgrs OMVC IMCA [OPedsve Awo I Asaule U Other
I mve O Unrestmined  Restrained: (O Aicbag/ [J Shoulder Steap / 13 Lap Belt) O Driver / T Possenger
O single Vehicls / O Molti Vehide [ Hewd-On  Side Impaee (3 Didvec Sida / OPassengee Side) O Rear Impaet / 0 Roll-Over
O Ambulatory At The Scene / 0 Noa-Ambulntory / I Ejected

s Alleged Assailant’s Neroe: - [ Unkaowa: | ; ,%Wfa TY WAAN\M“

Method of Assault. 1 Puached O Kicked Sh'uck with Oh[ecl ¢

Rau-Hosetrat:  GCS: \,% At Scene; : Dusing Troospunt
INTERVUNTION PRIGRTO 0 (D None PNV Clsplint O Imubzuon Immobllizaton with: I C-Collac / a Backboard
:7\*// SuvBMTY [ Afitd ﬁ}(odemtc DlSevere D PainFree 1234 54389 [0 0 Unableta quanify
7 DURATION O SYMPTOMS: _ Mins LHu Dy _Whe ) Infermittent / EI Coutinuous in Natne mumandypmsent/ O Abscat

TULIRYING PaCTORY A = Aggravated by R = Relieved by N = = No chan
(A R N)Lifing (A R N)Actvity (A
(¥ R N)Mavement (A R N

N)CCoilne (A R N )Jeepack
eight-bexing  ( A R N )Backboard (A R N ) Inniondi
(A R N )Medication(s): .

ASSOCIATE SIGNS & SYMFTOMS (4) = Report (—l—-Dcnlr.s ONose ( +CD\LOC ( Q}\ SOB @ ) Bleeding
(+ Abdomind Pain + B'lck Pain %wan - ) esation st p@ o

haoidnae {
ea-ml ) u)\urvfugn; M\_. m,:y_,o% &\m\ _.

a Unnbhe 10 abrain adifitionat inthrmation lmm p:u[eur. Ru)sou'

R e TSR AR R R G s
ConsTs __ e Luss_ Night Swwte Gh MMMMID— PsvCH:
EYRSs: GUr ENDO:
BN . s MS Hema/Lymris:
v ¢ mnc,:.x\ SKINY ALL/IMMUNs
Rusp: A

PMH AugrGtrs: B mu. o pc:’v~ O sulfa
MEDICATIONS: Nurse’s Note

Past/CunrinT aNpssese [J Nooe e CICN COOY AT

SurarrtEs/ProcEDURKY ) None App a
IMMUNIZATIONS 4% D [ Tetanus >3pre 0 TetaYus >0 l,n (¥ AN £
LM '%]_ —9‘ s

egalive

4] (‘.odelné, . Uludmr / IVP Dye

SH  Oocuramion mm_\ ‘W_ ING STTUATION: (’y\(\(\m \
Hamita  Alcohol 'Y /O Tobacto /0 D Y NDH/O D Comsehng Given
g TS ok Cace AR AR L &Pl S Fope Y PITTH 10 T T Vi v Tt T B LS X \‘ 37 _“'\' Sy
‘ X .. | '. 'rf’“'? ‘{}"é ,,jk_‘"‘;‘q,;‘%};;_n el : i o \:
me.xn xrm'mmu: viraLsions & Noma 01 Abnormal  [J Octhostaic Ana/uw«cm 4 Well El [t} El Ponz Hygu:m I Groowing

v Ajrwayr %’Dnm‘ (] Inwubaced Q1 Ob d
. {
v Breathing: ﬁ}}smm{ O Bagped LI Agonal

¥ Clecutation: Jarotid Putse Present O Pulcel

PSYCIIATIICE Norma} ) \-“__ y L@OC -
SRING Nommd !}n ( Sn KA w a: o\ ‘! :, N\ IAA)
EviS S8 Normel Bném tye - s ey

Hmnre Bmad 3 Henotpopay [ Midface Insihility DMdcxclumn

N AVlGA;I’('./?R; | EDREcoRD Wml’, !I

© COPYNGHT 19991007 THE POSEIDON GROUP, ING MuLTI-TRAUMA - MaLE EDVIS

Patient: GRAYSON ,MAUDELL MRN: 2598267 Encounter: 496149675 Page 1 of 2




BCEIVETD)

S7ATE OoF Sou7x CARonwA {

Twv THE SUPREATE CouRT NOV 06 2o

S.C. SUPREME COURT

C ERTICAAR I 7o CHaRleS7on/ CQUA/‘/"V

HoworABIE  TJIowv C. Haves, Ciweuws™ CourtT Tudee

David TTsrag) Smirh, Pe T ONER
\

V.

STATE ofF Soutw CARs\inh,
: ReSPonDEYT

APPELLATE CASE ANo. 2016 - OC/E13

AFFiI DAVYS ©OF MalL//G

DAvi© X, Smrthy
Pro SE ‘ Perrr?oxer

‘ 386 Aeacmprron waY
Swocwy 7o Avd  Sudscee> Bffore Mg Me Cormic K SC. 29679

TS iﬁ DxY oF Odﬁl"‘Q” . RO VoM~
)‘ £ kZ/}/‘fk,ﬂ//n <
4 / : 4
AOPARY oF SourtH CAROL/NA
My Corrrcrionr  ExPIRES /L ./4-20/ ?




PLACE STICKER AT’ TOP OF ENVELOPE TO" THE HIGHT

m?c:.\ Corect omﬂ Inaﬁiu’fo’
sdamption Way
'mac:k 80 ZZJWQ

N

o600

OFTHE RETURN ADDRESS; FOLD AT DOTTED LINE "

TIFIED MAIL®

2015 1730 0OOL 0873 B84LA

e e e I i ot i P = 5 A

c;f;‘esp'“"’%
¢ % (‘w

“"—PITNEV BOWE

3:oz 1P ' $ 004.96

£ 00008794649 NOV 01 201
MAILED FROM ZIP CODE 298¢

A L ey
0 ﬁ;ﬁ
! 1

", " g
A WE e
]
0

L—"

Tre SuPREME Cour T ofF Sevw CRR@L’MA

1z GecaS  STREET

(olvrmbin SouTH Cra@RAsA 1710l
of v D! .

FosT OFF/cE- Rox [//330
CO/UMb:A Sour# Coa rolsxrA 227/



