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STATEMENT OF THE CASE

This is an appeal from a gross negligence action arising out of a Highway
Patrolman's encounter with a disabled motorist in Richland County on December 17,
2012.

The Appellant-Respondent Rene Shelley, as the Personal Representative of the
Estate of Michael Mann Lindler, (hereafter referred to as "Estate") filed a civil
action on July 11, 2014. (R. 26-29). An Amended Complaint was later filed on July
30,2014. (R.30-39).

On December 17, 2012, Michael Lindler was- traveling westbound on
Interstate-20 in Richland County when his truck stopped in‘the right-hand lane of the
highv?ay at rnilé marker 81. Lindler was traveling with his girlfriend, Gabrielle
Pelenski. Trooper Travis Blackwelder (hereafter "Blackwelder") came upon the
dfsabled vehicle at approximately 5:05 p.m. (R. 84). The entire interaction between
Blackwelder and Lindler lasted approximately tﬁirt_een minutes and Wés captured on
Trooper Blackwelder's dash-cam video. (Video - Pl. Ex. 1).-

Prior to Blackwelder arriving at the disabled vehicle, an unknown individual
had stopped behind Lindler's truck. (R. 67, 179-180). Blackwelder had an inaudible,
bricf conversation_ with the unknowﬁ individﬁaL énd Blackxhwelde”r’ of‘fer‘ed' to_push
Lirvldl‘er'vs ‘truck. with ﬁis push Bﬁmpe'r alloWiﬁg the unknown individual to leave the

scene. (R. 67, 179-180). Blackwelder addressed Lindler, who informed him that his



truck "just shut down." (R. 180). Blackwelder and Lindler assessed the engine and
the battery and determined that the battery cable was not connected. (R. 180).

After Lindle_r went to. the driver's side cf his truck to get some tools,
Blackwelder asked him if he was okay and why he had sturnbled. (R.' 180). Lindler
responded that he Just had a long day, that he had not been drlnkmg, and that he had
not been d01ng any drugs (R 180) Lrndler then offered that he was on Pre-Trial
Interventron for a shoplifting charge and denied any drug or alcohol related offenses.
(R. 187). As they continued to work on the battery, Blackwelder asked Lindler why
he was sturnbling. Lindler apologized and explained that he and his grrlﬁ'iend had
just left the.hospital for treatment for the flu. (R. 189). Blackwelder ashed for his
driver's license and registration, but Lindler explained that his registration was sent to
the wrong address. Lindler then advised he has had this similar issue with his truck
for years. Blackwelder tcld Lindler to get back in the truck and see if it Wculd start.
- Lindler was unahle to start the Vehicle. He explained they did run out of gas as Vyell.
(_‘\}/_ideo_‘— Pl. Ex. 1) Blackwelde_r advised that he would push the Vehicle off the
roadway, that there was no emergency lane and that L1nd1er needed to be cntrrely in
the grass (R 181) At that pornt the truck started, and Blackwelder asked Lmdler to
pull the truck off the road (R 181, Vrdeo Pl. Ex. 1)

Blackwelder then pulled hlS patrol SUV behind Lrndlers truck on the side of

the roadway. (R. 182). Blackwelder parked his vehicle at an angle to create a safety



zone for himself and Lindler as they continued their interaction. (R. 182). While
parked in his patrol vehicle, Blackwelder called into dispatch to check Lindler's
dr1ver s llcense and license plate for warrants and to complete a Public Contact Form
wlhich‘»documented his contact with the disabled.motorist in tlie constriiction zone.
(R. 183) As Blackwelder was speaking With dispatch Lindler stood on the edge of
the roadway within his open driver's side door, and smoked a cigarette. (Video PL.
'Ex.. 1). Blackwelder used the public address system in his vehicle to instruct Lindler
. to shut his door and get out of the roadway. (R. 208-209). Apparently unable to hear
Blackwelder's instr_nction, Lindler walked to Blackwelderls door window, where the
Trooper again told him to get out of the roadway. (R. l9VO). Lindler complied and
walked to the passenger side of the truck to speak with Pelenski. (R. 190).
Blackwelder then exited the patrol vehicle and asked Lindler to recite the
alphabet. (R. 188). Lindler again complied. (R. 188). Linidler recited the alpliabet
vi/ithout difﬁcultyf_ (R. 188). Blackwelder asked Lindler what pills he vi/as taldng, b__nt
Lindler replied he had not taken any pills. He then informed Blackwelder h‘e_ had
talcen a mii_scle relaxer fonr:hours prior, bnt he explained the ”mus_cle relaxer'l was
actually Theraﬂu which Blackwelder noted Wwas a mucus eliminator (Video - PL
Ex l) Lmdler told Blackwelder he had the ﬂu and an upaet stomach. (R 189).
Blackwelder asked Lmdler if his truck had cut off again, and Lindler confirmed that

it did. (Video - PL. Ex. 1). Blackwelder confirmed that Lindler and Pelenski had help



on the way. (R. 58-59). He instructed Lindler to make sure the help gets "all the way
fo the road" and rei_te_rated that "if they're on that (left) side of the white lin.e,. they're
wrong." (Video - PL. Ex. 1), |

After Blackw_elder asked "you can't even stand up, what's wrong with you,"
Lindler £e.$p0nded the hill on_which he was 'standing was affecting his balance.
Blackweldét continﬁéd thé discussipn, and Lindlgf advised ftha“t he could pass a "field
test." The Trooper told Lindler he did not égree. Lindler then exp.lained he was
-nervous, and Blackwelder replied he had no reason to be nervous because he had
simply broken down and had done nothing wrong. Blackwelder asked Lindler if
: Pélenski had a‘d1;iver's license, but the respénsé is ﬁnclear én the video. Blackweldér
then told Lindler he needed to let her drive when they leave. (Video - Pl. Ex. 1).
Blackwelder informed Pelg:nski, who appears to be on the phone, that they were at
- the "81 Westbound, on I--20."v (R. 58-59, 61). Aé Blackwelder prepared to leave, -
Lindler said sométhing inaudible to Blackwelder, and he respoﬁded "what drug were
you on?" Lindler replied "weed" and Xanax bl_ﬁ conﬁrm_ed that hé was nbt on fchg:
drug or médicétion at the present time. Lindler also sai.d the Trooper would not ﬁnci
anything in the 'yeﬁicle. (Video - PL. Ex. 1). At that point, Blackwelder entered his
patrol vehicle to leéve, and L’indl‘er‘sat down on the pass-gnger side bumper of his
truck.__‘(R.. 195). Blac_kwelc‘ier‘called dispatch to confirm the accident in the roadway

on Clemson Road was still pending and left the scene. (R. 193).



The dispatch log shows Blackwelder left the scene at approximately 5:05 p.m.
and arrived at the accident on Clemson Road at'5:11 p.m. (R. 86). The dispatch log
also demonstrates the vehicle versus pedestrian accident in which Lindler was struck
was called” in by 911 at 5:49 p.m., which equates to roughly forty-four minutes
between when Blackwelder left the scene and Lindler was struck by the van. (R. 87-
88). The testimony reflected that Lindler walked into the roadway and was struck and
killed, while. in the left-hand lane of Interstate-20. (R.. 61-62). The autopsy report
revealed Lindler had Xanax and Methadone in his system at the time of death. (R.
108-109).

The Estate brpught claims for gross negligence as survival and wrongful death
causes of action. After completion of discovery, the case was tried beginning Mazrch
14, 2016; before Circuit Court Judge Alison Renee Lee and a Jury The trial

: concluded on March 18, 2016. At the close of the presentation ef evidence, Judge
Lee granted a directed verdict to the Highway Patrol on all claims. Specifically, she
granted a dlrected verdlct ﬁndin g the Highway Patrol was entitled to 1mmun1ty from
suit pursuant to S.C. Code Ann. §§ 15-78-60(4) and (6). Hdwever Judge Lee also
denied the Highway Patrol's motions for directed verdict based on discretionary
1mmun1ty under S C. Code Ann § 15-78- 60(<) |

On. July 19, 2016, Judge Lee 1ssued a written order with her ﬁndings | (R :1‘-

17). Thereaft_er, on August 2, 2016, the Estate filed a post-trial motion in the form of



a Motion to Reconsider or, in the Alternative, Alter or Amend the Judgment. (R. 45-
47). By.order filed S‘ept_embe‘:r 23, 2016, Judge Lee amervlded:’ her rulings to address
édditiqnal arguments not previou;@ly di.scusgedl in hgr_ July 19, 2016 order. (R. 18-19).
However, Vthe directed verdict rulings remaingd in effect, and the case was dismissed.

~ The Estate thereupon filed a timely appeal, and the Highway Patrol followed
with its crqss—appeal only as to the deniél._ of d_irectgd Ver_diqt based upon the’ defense

of discretionary immunity.



ARGUMENTS

I. The Circuif Court correctly ruled that S.C. Code Ann. § 15-78-60(6)
granted absolute immunity to the Highway Patrol on the Estate's failure
to protect claims.

The Estate appeals the grant of directed verdict in favor of the Highway Patrol
on the basis of immunity under Section 15-78-60(6), which provides: "The
governmental entity is not liable for a loss resulting from ... (6) civil disobedience,
riot, insurrection, or rebellion or the failure to provide the method of providing
police or fire protection.” S.C. Code Ann. § 15-78-60(6). In Wells v. City of
Lynchburg, 331 S.C. 296, 501 S.E.2d.746 (Ct. App. 1998), this Court recognized

"

that a scrivener's error resulted in the omiésion of the word "or." After looking at
the leg’islative history, this Court concluded that solvereign immunity uﬁder Section
15—78-60(6) gxte;lds to "the failure to provide-or the method of providing police_or
fire protection." 501 S._E._2d af 750. | | o “
In her Order filed July 19, 2016, Judge Lee correctly npted vthat after
"[r]eviéwing the evidence presented in the light most favorable to Plaintiff, Plaintiffs
claims, colle-ctively., essentially is a ‘failurc to protect’ .claim. Plaintiff's claims afe
derivative of the nqtion that Blackwelder should have protected Lindler frorm hvarrn.."
(R. 14). Judge Lee’s finding is supported by the .opening_ argument of the Estate's

trial counsel in which counsel exhaustively told the jury the case was about



Blackwelder S duty to protect Lindler and his fallure to do so. (R. 53) In applying
the law to the facts, Judge Lee approprlately determmed Sectlon 15-78- 60(6)
1mmumzed the nghway Patrol for the alleged fallure to prov1de police proteetlon to
Ltndler. | | .‘ | | |
The Estate insists such a ruling effectively imrhunizes police for everything
they do. This assertion suffers from grandiose ptxranoia. Section 15-78-40 states that
governmental agencies are "liable tor their torts in the .same manner and to the same
extent as private individuals under like circumstances, subject to the limitations upoﬁ
liability and damages, and exemptions from liability and datnages, contained herein."
SC Code Ann. § 15-78-40. FThuks, a police officer is liable for his negligent acts just
“as a private individual would be. Historically, the common law has imposed no duty
on a person to act. Rayfield v. South Caroll;na Department. of Corrections, 297 S.C.
95, 374 S.E.2d 910, 913 (Ct. App. 1988). An individual "usually incurs no liability
fot failute_ te take steps to benefit others or to protect them from harm not created by
his own wrongfuliact."‘ Id. eiting Sharpe v. South Carolina Department of Mental
Heqlth,v 292 S.C. 11', 354 S.E.2d 778 (Ct App. 19875 (Bell, 1., eoncurring)._ _"AUnder
So_uth Care_lin? lav:y,‘there is no genera] duty to control the cenduct ‘o’f etrlot}tet or to
watn a thitd “}'aers.or.l or potential vi-ctqir.n of danger." :Faile -v._ South Carolina
Departntent of Juvenile .Justice, 350 S.C. 315, 566 S.E.2d .5‘36 (2002). In

immunizing the police for failure to provide police protection via Section 15-78-



60(6), the Legislature simply afforded police officers the same protection the general
p_ublic has always enjoyed uﬁder the common law. A police officer has no duty to
protect an..y‘for:le_ 'individual, See, Wyatt v. Fowler, 326 §.C. 97, 484 S.E.2d 590, 592
| (19‘97)_(".99}&6 owe a duty to th¢ public at large and jri_ot to any individual"). More
spgciﬁcaliy, Blaékwelder had no duty to protect Lindler, especially from himself.

The Estate argued at trial and in her operl_ing.brief that Russell v. .City of
Columbia, 305 S.C. 86, 406 S.E.2d 338 (1991), set forth the type of voluntary
undertaking that creates a duty of care for Blackwelder. This argument is without
merit for several reasons. Initially, the facts of the Russell case pre-date the
.instimtion ofb_tflle‘ Soqt:h Carolina Tort Claims Act, and thus, the Act was ipapplipable
to the cége. 'Th‘e_v Esta;[e al.rgug;s that the FVRussell suit wag ﬁled after the Toﬁ Claim;
Act, and thus it ‘applied. However, SectAi‘on 15-78-20(a) notes that the legislature
rintended to provide fof liability of govemmént_al agencjés only from July 1, 1986
forward. VSec}:tior'l 15-78-180 further supports this positior;. The Supreme Court, in
fact, clarified the effectjve date of July 1, 1986 was for the date of the incident and
not the date on which the complaint was ﬁled._ See, Brabham v. City of Columéia,
293 S.C. 266, 360lS.E_.2d 144 .(1987). _Thefefore, the Tort Claims Act anci its

exceptions to the waiver of sovereign immunity were inapplicable to the Russell



facts, which explains why Tort Claims Act defenses were not addressed by. the
Supreme Court in that case.’

Moreover; the Estate's argument of a voluntary undertaking fails as a matter of
law. . The Russell Court analyzed the Restatement of Torts 2d, Section 324, which
states:

One who being under no duty to do so, takes charge of

another who is helpless adequately to aid or protect

himself is subject to liability to the other for any bodily

harm caused to him by

(a) the failure of the other to exercise reasonable care to

secure the safety of the other while within the act as

charged, or

(b)  the actors discontinuing his aid or protection if by

doing so he leaves the other in a worse position than when

the actor took charge of him.
Russell, 406 S.E.2d at 340. The Estate's claim does not meet the parameters of the
voluntary undertaking doctrine for several reasons. First, there is no credible claim
that Blackwelder ever "took charge" of Lindler. Second, Blackwelder testified he did

not know that Lindl‘er was impaired or "helpless adequately to aid or'pr'otect himself"

as the doctrine envisions. Third, Lindler was not injured "while within the act as

! Further, .' even if the Tort Claims Act and its defenses had been available to the

City of Columbia in Russell, it is axiomatic that an appellate court's silence on an issue does not
mean the issue does not exist or is not meritorious. As Chief Judge Alex Sanders so aptly stated,
"appellate courts, like well-behaved children, do not speak unless spoken to and do not answer
questions they are not asked." State v. Austin, 306 S.C. 9, 409 S.E.2d 811, 817 (Ct. App. 1991).
If Section 15-78-60(6) was. not raised or argued, one should not expect it to be addressed in an
appellate decision. '

10



charged." Bfackwelder got Lindler out of the road, assessed his imiaairment,
determined he was not impaired, and instructed him to stay behind the white line.
BlaékWelder then left the scene I;indler'\-)valk.ed into tréfﬁc nearly forty-ﬁve minutes
later. The time lapse between Blackwelder leaviﬁg the sceﬁe and Lindler'é acf of
running into traffic severs any relationship that could arguably have been created
between them. Fourth, no credibl‘ev argument; can be ‘mad.é.that Lindler was iﬁ a
worse p.oéition than When Bléckwelder arrived. No reasoﬁable | juror }could conclude
this. Blackwelder got Lindler off of the road and informed him to stay behind the
white line. The Estate's own expert, George Kirkham, opined that Blackwelder's
actions made the éimation,mu¢h less dangerous than when he was in the roadway.
_(Supp. R. _1—2). Further, Dr. Kirkham testified that Blackwelder did not prevent.
‘anyone, namely a "kind-hearted stranger," from rendering aid to Liﬁdler. (R. 98).
The voluntary undertaking argument; even were it not barred by Section 15-78-60(6),
still fails.”

Blackwelder used several methods of protection to assist Lindler. _He assisted
Lindler by getting him ou't of ‘the road. He ensured help was on the way. He ensured

their help knew where they were coming. Despite the Estate's contention that

2 ' "On the voluntary undertaking argument, the Highway Patrol asks' this Court to
take judicial notice of United States District Court Judge Joseph F. Anderson's analysis of the
similar federal claim that the Estate asserted under Deshaney v. Winnebago County Department
of Social. Services, 489 U.S. 189 (1989). Among other factual determinations taken in a light
most favorable to the Estate, Judge Anderson specifically. finds Blackwelder decreased the risk

of harm to Lindler. See, Footnote #16 and accompanying text, supra.
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Blackwelder knew he was impaired, Blackwelder ensured Lindler was not impaired
by using his skills, training and techniques to assess his impairment. He ensured
Lindler knew tovstay out of the road and behind the white line. Dr. Kirkhafﬁ set forth
various other methods of protécﬁon that were either irﬁpréctical or unreasdnable;
“however, the failure to use those other methods of protection is precisely the conduct
fvc.)r v.vh.iéh‘ Section 1'5-7§:3-6‘O(6) was iﬁtended.
| ’M(')r.'e(:)ver, the Estate's reliance on Edwérds v. Lexington County Sheriff’s
Department, 386 S.C. 285, 688 S.E.2d 125 (2010), is misplaced. In Edwards, the
plaintiff was assaulted by a detainee, her former paramour, during his bqnd
revocation hearing. Without question, the assailant was in cﬁstédy of the Shériff‘s
Departfneﬁt. The Edwards Court found that, based upon the f'unique facts" of the
case, the Sheriff’s Department owed Edwards a duty of care.’” Those unique facts
include the staté acth's prior knowledge of threats made by the assailapt again‘st
Edw_ards_z the state gctor's kno'\_%_lledge that she was reluctant to atfénd the Bond
revocation hearing, and the state actor's insistence ‘;hat she attend the hearipg to
testify. |
~ In the instant case, Blaqkwelder inarguably had no l;noyvlgdge of Lindler priqr

to arriving at the scene. Lindler was never in custody and certainly not a detainee as

3 The Supreme Court has stressed that its holding in Edwards resulted from the

unique facts of that particular case. See, Jones v. Lott, 387 S.C. 339, 692 S.E.2d 900 (2010).
Thus, the appellate courts should be careful when relying upon the precedential value of its
holding. » ‘

12



was the case in Edwards. Where the Edwqrds Court found the Sheriff’s Department
created a risk of harm to the victim, the risk of harm to Lindler, speciﬁcally being
struck by a vehicle, existed before Blaékwelder arrived and was. l'essened. by
Blackwelder assisting Lindle;r in getting out oAf the _roadwé_}.{f Yet most :importantly,
the Supreme Court did not addre;ss the applicatiop of _Section_ § 15—78—60(6) in the
Edwards (opinion. ‘Without queStion_, the Court's silence oﬁ a defense that was not
raised cannot be construed as a rejection of that defense, which is precisely what the
Estate is suggesting,’

- Finally, the Estate's opening brief sets forth a statutory construction argument
‘based _upo‘nu"'l“exas case law that was not raised before thé lo§ver court, "ssues and
' érguménts aré pres“e':rve(-i.for-appelléte 1-“>e.vie.w oﬁly when they are raised to.and ruled
on by the lower court." Elam v. South Carolina. Department of T ransportatioﬁ, 361
S.C. 9, 602 S.E.2d 772, 779-80 (20045. The Estate argues thaf Sec‘;ion -1_5_-‘78-_60(6) '
is "designed to avoid judicial review of the policy deciéion involving how much

police or fire protection to provide a community" and cites to a Texas Supreme Court

‘o Even in the unique facts of Edwards, the Supreme Court noted the defendants

“were not under a duty to guarantee [her] safety with absolute certainty.” Edwards at 294.
Lindler walked into the roadway forty four minutes after Blackwelder left the scene, and he gave
no indication he would take such an unpredictable action during their thirteen minute interaction.
Only an absolute duty to protect could have prevented the harm to Lindler. The law of this state
does not impose such an absolute duty. '

5 See, Footnote #1, infra.
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case to support that position. This argument was not made before or ruled upon by
Judge Lee and should be disregarded by this Court.

Howeve;r, the Estate's argument is also incorrect. Several key rules of
statutory c_onstructibn mak_e that clear. "The Eéta’te _'di_djno_t qddreSS these”rul_e:s in its
brie'f. :Fi;rst‘,-,it. is weH >settled that provisions of the Tort .Ciaims- Act "must be liberally
éonstrued'iﬁ favor of limiting the iiability of the Sta£e." See, S.C. Cbae Ann. § 15-
78-20(f). This rulé of statutory construction was expressly adopted by the General
Assembly and has likewise been applied by the appellate courts in construing the
"Itort C’la‘im_.sA A_ct, See, F aile v. South _quo[jng Department of .I]uvenjl?e Jysticg 350
,S.C.. 315, 566 S.E.2d 536, 540 (2002) ("[p]rovisions establishing limitatiéns on
liability must be liberally construed in the State's favor"). See also, Baker v.
Sanders, 301 S.C. 170, 391 »S.E.2d 229 (1990); Béyle V. South. Carolina
Dep_artmei_zt of Transportation, 344 8.C. 115, .542 S.E.2d 736 (Ct. Ap.p. 200-1)_.6‘
Theref(.)re,: to the extent .there is any ambiguity or the poténtig_l for cqnstruing the
scope of Seétiori x15-78'-60(6) in _incOnsistent ways, the Qonstru_c_i:ibn that favors
limiting ;the iiébility of the Stéte must control; | |

Second, it is aléo well settled that statutes ”should be so construed that no

word, clause, sentence, provision or part shall be rendered surplusage, or

§ This rule of construction is also in accord with the well established principle that any

law in derogation of the common law must be strictly construed. Watson v. Sellers, 299 S.C. 426,
385 S.E.2d 369 (Ct. App 1989). There is no question that the Tort Claims Act, which is a waiver of
sovereign immunity in certain partlculars is in derogation of the common law.
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sup»erﬂuous." Abraham v. Palmetto Unified School District No. 1, 343 S.C. 36,
538 S.E.2d 656, 662 (Ct. App. 2000), citing Matter of Decker, 322 S.C. 215,
471 S.E.2d 4'1‘6~2,‘ 463 (1995_). Sirﬁilérly, the Ur.l/ited Sfates Supreme Court haé
described tﬁe “céfdinal £ulé o.f statutory interpretation that no provision should be
constru.e.d to .ll.)e.entifel‘y redundanf.” keng)/s V. Uniiéd Stéte;, 485 U.S. 759, 778
(1988). Héré, the Estaté contends Section 15-78-60(6) shéuld be cons.trued as
;mévkﬁng immunity for formulating policy but not for the negligence of
officers in ca;'rying out the policy. See, Estate's Appellant's Brief, p. 10.
However, "policy formulation" or the "adoption" of policies is already an
immun’e‘function as a result of Section 15-78-60(4). Thus_, if Se?tion 15-78-
66(6) also applies ;co the formulation of policy, then if js réﬁdered supét;ﬂuous
and redundaﬁt. There would be two sections that have the same purp’os-e and
effect. However, as this Court, the State Supreme Court and the United States
Supreme Court have made abundantly cleér, no stétute should be construed sé
as to rénd_er a pr_ovivsion supgrﬂuous or redundant. Consequently, given
vSe_ctiQn 1'5—78-60(4) ana the immunity a1r¢aay- providgd f(‘)r‘poli_cy fornﬁulation,
Section 15-78-60(6) must be ‘construed to include something moré within its

7
scope.

! - It is worth noting that the South Carolina Supreme Court has previously declined

to recognize a distinction between planning activities and operational activities in construing
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Clearly, Section 15-78-60(6) does not provide‘ "hlanket immunity" for all
law enforcement conduct, as the Estate seems to suggest is the ultimate result
of Judge Lee S ruhng Sectlon 15- 78 60(6) nonetheless was not 1ntended by
the General Assernbly to apply to pohcy formulatlon for the reasons stated.
CertainIy, the applicability of Section 15-78-60(6) to the facts of this case
ca—nnot.b'e reasonab'ly challenged. The Court, in fact, does not need to
necess}arily address what the "method of providing police protection"
“encompasses.” Here, the Estate brought a "failure to protect" claim alleging
that Blackwelder falled to take the appropriate action to protect Lindler from
.harm There should be no question that Sectlon 15-78-60(6) apphes in this
context. When the General Asser_n_bly adopted an immunity provision for the

"failure to provide police protection," it is precisely this type of scenario for

another provision of the Tort Claims Act, specifically Section 15-78-60(5) which provides for
discretionary immunity. In Clark v. South Carolina Department of Public Safety, 353 S.C. 291,
578 S.E.2d 16 (Ct. App. 2002), this Court ruled that operational conduct -- as opposed to planning
activities —"is not the type of discretionary act contemplated in the Tort Claims Act." 578 S.E.2d at
23. However, on certiorari, the Supreme Court declined to recognize any distinction between
planning and operational activities in evaluating a party's entitlement to discretionary immunity.
Clark v. South Carolina Department of Public Safety, 362 S.C. 377, 608 S.E.2d 573, 579, n.3
(2005).

8 TIronically, the Estate makes the "Chicken Little" argument that Judge Lee’s ruling
equates to immunity for all law enforcement activity. However, the Estate itself cites to
nuimerous South Carolina cases where Section 15-78-60(6) immunity has not been asserted
and/or 01ted to provrde 1mmun1ty to law enforcement in various scenarios.

® _ See, Huggins v. Metts 371 S.C. 621, 640 S.E.2d 465 (Ct. App. 2006). In
Huggins, this Court affirmed summary judgment: for the Lexington County Sheriff based upon
Section 15-78-60(6) in a case where a suspect was shot by law enforcement. This Court
explained that the Tort Claims Act "specifically exempts the Police from liability concerning the
methods which they choose to utilize to provide police protection.” 640 S.E.2d at 467.
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which Section 15-78-60(6) was intended to afford absolutely immunity. The
directed verdict based on Section 15-78-60(6) immunity should therefore be

afﬁrmed.

II."" }' Thé Circuit Courtjcorrectl‘yr ruled ‘thét S.C. Code Ann. § 15-78-60(4)
~ barred the  Estate's claims for alleged violations of policy by the

Highwayl Patrol.

The Estate also contends that Judge Lee erred in applying Section 15;78-60(4)
to grant sovereigh immunity to the Highway Patrol. Section 15-78-60(4) precludes
liability fof*a governmental agency for the "[a]doption, enforcement, or compliance
with any 'law- or failure"to -adopt or enforce ény“l'a"w,"'W}.lether valid ‘or invalid,
inéhidihg, but not limited to, any charter, provision, ordinance, resolution, rule,
regulation, or written policies." S.C. Code Ann. § 15-78-60(4).

DPS_.Policy 300.14, section XI, states, in releyan‘; paft as fdllowsf B .' .' |

" B. Ofﬁcérs will stop to assist disabled motorists, not

necessarily to repair the automobile, but to help the
motorist to contact someone for mechanical assistance or

towing... '

C.  Officers shall ensure the protection of stranded
. persons on the highway by directing them away from
traffic... : ' '

“D. At the request of any stranded or disabléd motorist,
the officer will ensure the motorist does not remain in a

" hazardous location or environment, even if ‘it means
transporting the motorist to a suitable public location.
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(R. 325-332). Frankly, the language of the policy demlqnstrate:s that immunity under
Section 15-78-60(4) is unnecessafy because the ‘pl'oliey was ot violated in any
respect. Clearly from the video, Blackwelder stopped and assisted Lindler, a
disabled motorist, satisfying subsection B, and he dlirected. Lindler away from traffic
several times thereby satisfying subsection C. Subsection D is also satisfied because
Blackwelder did, in fact, remove Lindler from,the 'ha}'zard'ous lecation_by getting his
vehicle out of the roadway and onto the shoulder of the road. Mest importantly, the
Estate simply disregards‘ the clause "at the request of any stranded or disabled
v-:rr}otorist'fl j;l, aseert.i‘n'g tha“{;‘ spbsﬁectien D was Violateel.‘ T}\;}er‘e‘-i’s“r}o eredi_.bvle‘_ argument
A:t}'1at Lindle.r 'requested to be}transperted fo_ aﬁother locatien. YT.O the eontréfy, Lindler
edvised Biaekwelder that he was not impaired and that he had help on the way. Any
argument that DPS folicy 300.14 was violated requires the Court to ignore the facts
és_ presented in the video and the very language of thep_}o‘l_iey itself. }Seez chtt V.
Harris, 5_50 US 372 (2007) (a ‘cour't‘should view the facts in the light depicted by
a videotape).

o Although the policy was not \‘/iolated, Judge | Lee did not err in finding
'imreenity-: ‘fo}r _the.HighWay.Patrol in the event ‘the Estate's claim was based upon a
failure to:.er_‘lfor»ce_ e policy. In the leading case ef Adkins "v.‘.“-V_arn, 31 2‘ SC 188,.-439
S.E.2d 822 (1993),_ the Supreme Court e);plained that “‘[t.]he provisions of Section

15-78-60(4) are clear and unambiguous on their face, and are not subject to judicial
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interpretation. The statute clearly exempts from liability any loss resulting from
the failure to enforce an ordinance." 439 S.E.Zd at 824. The same is tfue with
respect to an intemal policy.

N Mqrepver, as a new issue or argument raised fcv)r‘the first time on appeal and
never co.nsiovlf:red‘in thé coﬁrt Below,lo the Esta;te néw argues‘thét the éase_ of Cfark V.
South Carolin_d Dépdftment of Public Safeiy, 3‘53.S.C. 291, 578 S.E.2d 16 (Ct. App.
2002), precludes a go{lemmenfal égéncy from claiming absolute policy immunity
when' a policy "[is] merely 'a statement of generally accepted law enforcement
guidelines." 578 S.E.Zd at 23. Clark is inapposite here because neither the policy in
question ﬁor generally accepted law enfbrcement _ guideiines were  violated.
Fﬁrthermore, contrary to the Estate's new argument, the policy is not a simple
reéitation of the general standard of care of law enforcemént.

As indicated, the Estate's clair_ﬁ focuses on ﬁow an-’- officer should handle an
impaired 1nd1v1dual, But the policy at issue addrcséeg éssistance vf(;r a disabled

motorist. DPS Policy 300.14 is not an impaired d_rivér policy. The Estate's entire

10 It is well established ‘that a new issue or argument raised for the first time on

appeal is not preserved for appellate review.. In Elam v. South Carolina Dept. of Transportation,
361 S.C. 9, 602 S.E.2d 772 (2004), the Supreme Court explained that "[i]ssues and arguments
are preserved for appellate review only when they are raised to and ruled on by the lower court."
602 S.E:2d at 779-780. "Error preservation requirements are intended 'to enable the lower court
to rule properly after it has considered all relevant facts, law, and arguments."' Ellie, Inc. v.
Miccichi, 358 S.C. 78, 594 S.E.2d 485, 498 (Ct. App. 2004), citing I'On v. Town of Mt. Pleasant,
338 S.C. 406, 526 S.E.2d 716, 724 (2000). "It is well settled that an appellate court cannot
address an issue unless it was raised to, and ruled upon by, the trial court." Id (Emphasis in
original).
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argument, as noted several times by the Highway Patrol in the trial record and in its
brief on discretionary immunity, is premised npon ‘Ehe ailegafien that Biackwelder, in
fact, knew that Lindler was impaired. Despite both sides' expert witnesses testifying
as to the proper and écCepfed techniques used by Blackwelder in assess‘ing 'Lindler's
impairment leVel,vas well as 'Blackweld_er's own’testi'meny that he did not believe
Lindler was impaired, the Estate continues to_argue without evidentiary support that
Blaekwelder believed Lindler }was impaired. The Estate's léwenforeement .exper't,-
George Kirkham testified that Lindler "flawlessly" passed the sobriety test
' administered by Bleckwelder. (R. 89-90). Kirkham also'agreed that if Lindler was
novt ‘ir.npairec.i, Blackweider Wenld hav.e no duty toltransport him .to enotner location.
(Supp. R. 4). |

In sum, the directed verdict based on Section 15-78-60(4) immunity should be
affirmed. The Estate has failed to demonstrate that the DPS poliey is even _apblicable
to the scenario facing Blackwelder or that there is evidence that _the policy was
violated in any respect by Blackwelder. In addition, even if the policy may not haye
been enforced to the letter, which is eienied, immuni;[y nonetheless attaches under

Section 15-78-60(4) as Judge Lee ruled.11

"' In Her Order, Judge Lee also addresses the Estate's arguments at trial about the

alleged failure by the Highway Patrol to terminate Blackwelder for policy violations addressed in
an employment letter dated June 28, 2013. Judge Lee ruled as follows: "Plaintiff's claims that
Blackwelder failed to properly follow policy and that Defendant failed to terminate Blackwelder
are failures to enforce Defendant's own policies, and thus, would be barred by Section 15-78-
60(4)." (R. 13). The Estate does not challenge this ruling on appeal.
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III. The Circuit Court correctly ruled that S.C. Code Ann. § 15-78-60(25)
was not interpolated to the exceptions to the waiver of sovereign
immunity actually pled by the nghway Patrol based upon Supreme
Court precedent. ’

The Esfate e.dsb. éréues that Judge Lee erred in not applying Section 15-78-
60(25} SO as. to interpolate a gross negligence exception to Sections 15-78-60(4)
'and (6). Applying the precedent established by sudh Supreme Court cases as Jones
v, Lott, 387 S.C. 339, 692 S.E.2d 900 (2010), and Steinke v. South Carolina
Department of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142
(l‘ 999), Judge Lee _recognized that the_Highwayv Patrol never raised Sec.tionv 15-78-
6“(‘)(25) immunity in either its aﬁswer or .in its directed V‘e'r‘dict argu_merits. On that
basis, she correctly ruled that Section 15-78-60(25)'s "gross negligence standard
would not be interpblated into Defendant's other immunity defenses." (R. 16)..

Thé Supreme Court has .héld that "[w]hen a govefnmen£al_ entity aéserts
multiple exceptions to fhe waiver of immunity and a.‘t'lve.ast one of the exceptions
confains a _grbss. negligent standard, we must interpolate the gross negligence
standard into the other exceptions." Jones v. Lott, 387 S.C. 339, 692 S.E.2d 900,
904 (2010).‘ In Steinke v. South Carolina Departm_en; of Labor, Licensing and
Régulatz"o%z, ‘33‘6 S.C. 373, 520 S.E.2d 142 (1999), thé Supre@e Court explained
'that a governmental defendant may seiect _whiph immunity provisions to plead, and

if no gross negligence exception is included, then there is no basis for limiting the
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immunity to acts of simple negligence. The Steinke Court further explained that
"the better practice is to allow the government to assert all relevant exceptions, and
apply the gross negligence standard to all when it is contained in one applicable
éxception.“ 520 S.E.2d at 154.‘
The Jones ‘case, in particular, demonstrates that Judge Lee ruled correctly.

In that casé, the estate of an arrestee, who was shot and killed by deputy sheriffs as
he tried to escépé,"brought a‘wror}gfu'l death and survival action agéiﬁst a county
sheriff. The sheriff was granted a directed verdict based in part on Section 15-78-
60(6) immunity. The plaintiff then made the same argument as the Esfate does in
the present case. The.plaintiff argued that "the gross negligence standardv of
section 15-78-60(25) applies to all claims of immunity raised by Respondenf,
including sections 15-78-60(6) and (21)." Jones, 692 S.E.2d at 904. The Supreme
Céurt rejected that argument and affirmed the directed verdict with the following
analys_is:

Petitioner's contention that section 15-78-60(25)'s gross

negligence standard should be interpolated into the other

pleaded exceptions is misplaced. Respondent never

raised an -affirmative defense that contained a' gross

negligence standard. Thus, under this Court's holding in

Steinke, the gross negligence standard is not interpolated
into either section 15-78-60(6) or (21).

22



Id. The Supreme Court then reiterated that Section 15-78-60(21) was not subject
to a gross neghgence exceptlon ”because Respondent did not plead a section
containing a gross neghgence standard." 692 S.E.2d at 905.

The same 1soby10usly true in the .present case. The -nghway »Patrol asserted
immunity undér Sectionsv 15—78460(4) and (6) and never nléd nor relied on any
immunity provision within Section 15-78-60 containing a gross negligence
exception.

The Estate obviously recognizes that Jones is controlling on this issue. As a

112

result, for the first time on appeal, “ the Estate now attempts to discount Jones as

mere "dictum." The critical language in Jones is cited above. That is not dictum;

that is the Supreme Court affirming the immunity defenses based on Sections 15-
78-60(6) and (21).

Morenver, as an additional argument also made for the first time on appeal,
the E‘state urges‘ this Court to disregard Jones, which is the latest and th¢
dispositive appellate decisinn on the issue, in favor of cases that the Estate admits
are inconsistent with Jones. The Estate asks this Court to apply the dec1s1on in
Chakrabartz V. Czty ofOrangeburg, 403 S C. 308 743 S.E. 2d 109 (Ct. App. 2013)
wnere this _Coutt simply overlooked the Supreme anrt s decision in Jones.

Clearly, a decision of this Court does not take precedence over a Supreme Court

12 See, Footnote #10, infra.
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decision. See, S.C. Const. art. V, § 9 ("[t]he decisions of the Supreme Court shall
bind the Court of Appeals as precedenté"); State v. Cheeks, 400 S.C. 329, 733
S.E.2vd 611, 618 (Ct. ‘App. 2012) (recognizing the Court of Appeals is bound by the
deeisiorts of the Supreme Court). In Chdkrabarti, this Court erred in relying on
Section "15-78.—610(12) even though that vimmunity‘ section waé never pled or
assetted by ttle defend‘arit. That rul.in'g was directly at odds with Jones.

Likewise, the Estate's reliance on Plyler v. Bufns 373 S.C. 637, 647 S.EE.2d -
188 (2007), is misplaced. Plyler is not the latest decision from the Supreme Court
on the issue, and frankly, in Plyler, the Court overlooked_ the pertinent language
from the Steinke decision stating that "the better practice is to allow th‘e
government to assert all relevant exceptions, and apply the gross negligence
stetndarclito all when it‘is contained in one applicable exception." Steinke, 520
S.E.2d at 154.‘3' |

Therefore, what controls are the immunity sections that the defendant asserts
and not the immunity sections that the plaintiff wishes would be ass'erted.]4 As the

Supreme Court made clear in Jones, "[wlhen a governmental entity asserts

13 The Estate never cited to the Chakrabarti and Plyler cases in the '10§ver court.
Consequently, Judge Lee never had the opportunity to rule on the applicability — or lack thereof

— of those cases.

14 See, Rayfield v. South Carolina Dept. of Corrections, 297 S.C. 95, 374 S.E.2d
910 916 (1988) ("Irnrnunlty is an affirmative defense which must be pleaded and can be
waived"). .

24



multiple exceptions to the waiver of imrhunity and at least one of the exceptions
contains a gross negligent standard, we must interpolate the gross negligence
standard into the other exceptions." Jones, 692 S.E.2d at 904. (Emphasis added).
The Supreme Court in Steinke and Jones has thus recognized that the defendant
controls its defense énd cannot bé méde to assert éfﬁrmative defenses ‘it chobées
not to a,ssert.15

The Estate's reliance on gross negligehce and Section 15—78-60(25) is
misplaced for additional reasons. Quite simply, the Estate has not shown that
Section 15-78-60(25) has any applicability to the facts of this case — even assuming
that the Estate could compel the ‘Highway Patrol to involuntarily assert that
immunity defense. Section 15-78-60(25) provides immunity.for a loss resulting
from "responsibility or duty including but not limitéd to suvpervision,. protection,
control, conﬁnemént, or custody of any student, patienf, prisoner, inmate, or client
of any g(;yerﬁmental entity, except when the responsibility or duty is exercised in a
grossly ﬁegligent manner." See, S.C. Code Ann. § 15-78-60(25). _The evidence
reﬂects, however, that Lindler was not a student, patient, prisoner, inmate or client
of fhe Highway Patrol. Likewise, Lindler was not in the custody or control of

Blackwelder at any point.

15 In Jones, unlike the case at bar, the applicability of Section 15-78-6.0(25) as a

potential defense was clear. The decedent in Jones had been arrested and was clearly in custody.
The Supreme Court, however, did not compel the defendant to assert Section 15-78-60(25) as an
affirmative defense but rather left it to the defendant to decide what defenses he chose to assert.
Thus, Jones clearly illustrates that the Estate's concerns about "creative pleading" have no merit.
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This is further demonstrated by reference to the unappealed order entered
January 17, 2017, in the federal companion case of Shelley v. Blackwelder, Civil

Action Number 3:15-4989-JFA, where United States District Judge Joseph F.

Anderson, Jr. granted summary judgment on Shelley's federal substantive due

16

process claim.” That "failure to protect" claim required proof that Blackwelder

created a "special relationship" with Lindler which arises when the State takes a
persen iﬁfo >cusfc-)dy. Judge Anderson explained | that "Plaintiffs assert that
Blackwelder limited Lindler's freedom during their roadside interaction and
therefore created a speeial relationship." Shelley, at page 7 of 11. Judge Anderson
then concluded as follows: | o

Blackwelder’s deposition testimony indicates that Lindler
 may have been placed into custody had he attempted to
drive off at that very moment. However, Lindler did not
attempt to drive off and therefore Blackwelder never
made any attempt to restrain Lindler. Additionally,
Blackwelder also stated that Lindler was not under arrest
and free to leave at any time. Moreover, Plaintiffs’
expert, Dr. George Kirkham, opined that Lindler was
never in custody, either actual or constructive. The video
evidence clearly shows that Lindler was never under
arrest, confined, or held against his will. - Despite
Blackwelder’s "knowledge of his predicament," Lindler
was never confined and therefore an afﬁrmatlve duty was
never triggered. ' S

16 See, Order filed January 17, 2017, Shelley v. Blackwelder, Civil Action Number
3:15-4989-JFA (can be found on PACER at https:/ecf.scd.uscourts.gov/doc1/16318951571).
See, Freeman v. McBee, 280 S.C. 490, 313 S.E.2d 325, 327 (Ct. App. 1984) ("[a] court can take
judicial notice of its own records, files, and proceedings for all proper purposes including facts
established in its records").
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Id.‘ Consequently, a judicial deter‘minatvion has already been made that Lindler was
not in the custddy, contrél or confinement of Blacl_(Welder. The elements for issue
preclusion or cbllaterél, estoppel are (1) identity of the parties; (2) identity of the
subject matter; and (3) adjudication of the issue in the former suit. Argoe v. Three
Rivers Behavioral Héalth, LLC, 392 S.C. 462, 710 S.E.2d 67, 72 ‘(2011)._ Eéqh_ of
those elements has been demonstrated here. The Estate is therefore barred from
relitigating or now claiming on appeal that Lindler was in the custody, control or
confinement of Blackwelder. Accordingly, on this additional basis, Section 15-78-
60(25) has no applicability."’

In.sum, the Highway Patrol never pled nor relied on any immunity provision
within Section 15-78-60 containing a gross negligence exception. As a result,
Judge Lee correctly ruled that-the immunity defenses based on Sections 15-78-
60(4) and (6) are not subject to a gross negligence éxception. The Estate's

arguments to the contrary should be rejected.

17 In the case of I'On v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000),
the Supreme Court explained that a respondent "may raise on appeal any additional reasons the
appellate court should affirm the lower court's ruling, regardless of whether those reasons have
been presented to or ruled on by the lower court." 526 S.E.2d at 723. "The appellate court may
review respondent's additional reasons and, if convinced it is proper and fair to do so, rely on
them or any other reason appearing in the record to affirm the lower court's judgment." Id. See
also, Rule 220(c), SCACR ("[t]he appellate court may affirm any ruling, order, or judgment upon
any ground(s) appearing in the record"); Rule 207(b)(2), SCACR ("[r]espondent's brief may also
contain argument asking the court to affirm for any ground appearing on the record as provided by
Rule 220(c)").
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IV. As an additional sustaining ground, no reasonable juror could find the
Highway Patrol’s gross negligence outweighed the negligence of the
decedent and the directed verdict may also be affirmed pursuant to the
doctrine of eqnnparative negligence as well as public policy.

’. At the direct verdi'ct:.'s‘tége's, the Highwayv'P‘atfol alsd argued that the Estate's
cleirris are 'l.)arred by comparative negligence and public eolicy as a rhatfer of law.
.Ju}dge Lee did not gfent a direc’ted Verdict on.that basis, but the issue is presented
on appeal as an additienavl sustaining ground.

In Bloom v. Ravoira, 339 S.C. 417, 529 S.E.2d 710 (2000), the Supreme
Court explained that a circuit court may find a plaintiff‘s claim is barred as a matter
of law~';'if the sole reesenable iﬁfereﬁee Which mey be drevi;n frefn the e;/iderice'is
that the elaintiffs negligence exceeded fifty percent." 529 S.E.2d at 713. The
Bloom Court mled that the evidence in that case, even when viewed in a light
favoreble to the plaintiff, demonstrated that the plaintiff} was more than_ﬁfty
percent negligent. |

| The Bloom Court also reaffirmed the decision of this Court in Hopson v.
Clary, 321 S.C. 312, 468 S.E.2d.305 (Ct. App. 1996). In Hopson, this Court
affirmed :t..he trial court's grant of a directed | verdict where» the evidence
demonstrated that the eiaintiffs‘ negligence» was ’greater than any potential
negligence of the defendant. Similarly, this Coert in Bass v. Gopal, Inc.,~384 S.C.

38, 680 S.E.2d 917 (Ct. App. 2009), concluded as a matter of law that the
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plaintiff's negligence claim was barred because the only reasonable inference to be
drawn from the evidenee was that the plaintiff's actions in leaving his hotel room
and confronﬁng his assailant exceeded the defendant innkeeper's possible
negligenc‘e.18 | |

- kLike t‘he'Bl-oom, Hopson and Bass cases, the preseﬁt case is also most
lappro‘pri;atve; for a judieiel deferrhinatien :as a rhattef of law that the plaiptiffs degree
of fauit exceeds fifty pefeent. In eddition, fhe publie} policy that the South Cerolina
Supreme Court has adopted and applied in cases brought by intoxicated persons
fprther supports the affirmance of the directed verdict granted in this case.

At directed verdict, the Highway Patr01 discussed the case of Lydia v.
Horton,. 355 S.C. 36, 583 S.E.2d 750 (2003), as establishing a bar on liability in
this case. In Lydia, the plaintiff, who was intoxicated, borrowed a vehicle and then
drove the vehicle in an intoxicated state which resulted in a single—car'accident that
rendered the plaintiff a quadriplegic. The plaintiff 'then prought a :negligent
entrustmenp claim against the owner of the vehicle. The Supreme Court, however,
ruled that the plaintiff "cannot recover on a first party negligent entrustment cause
of action for two reasons: _(1) Squth Carolina's modified eomparatiye negligence

scheme would bar recovery for this type of claim, and (2) public policy

18 In Bass v. Gopal, Inc., 395 S.C. 129, 716 S.E.2d 910 (2011), the Supreme Court
affirmed this Court on different grounds. The Supreme Court did not reach or comment on the
comparative negligence defense. Justice Pleicones, however, concurred by concluding "that the
Court of Appeals . correctly affirmed the grant of summary judgment on the comparative
negligence ground." 716 S.E.2d at 917.
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considerations addressed by this Court in T obias v. Sports Club, Inc., 332 S.C. 90,
504 S.E.2d 318 (1998)." 583 S.E.2d at 752. With respect to the comparative
negligence defense, the Lydia Court explained that "[w]e cannot imagine how one
could be more than fifty percent negligent in loaning his car to an intoxicated adult
who”sub.seq'-liently injuréd,himself." Id. The Supreme Court thus affirmed the
‘dismissal of the.negligent entrustment claim on that basis.
In addition, the Lydia Court cited the case of Tobias v. Sports Club, Inc., 332
S.C. 90, 504 S.E.2d 318 (1998), where the Court had held that South Carolina does
not recognize a "first party" claim against a tavern owner by an intoxicated adult.
In Tobias, as also quoted in Lydia, the Supreme Court stated that "public policy is
not served by allowing the intoxicated adult patron to maintain a suit for injuries
which result from- his own conduct." Tobias, 504 S.E.2d at 320. The Supreme
Court in Lydia further observed as follows:
The essence of this case and the Tobias case are the
same, for in both cases, the plaintiff, who was voluntarily
intoxicated when the accident occurred, is attempting to
deflect the responsibility that should be imposed upon
“himself towards another. Just as this plaintiff cannot
~ bring a first party cause of action to challenge the
_ discre_tionary conduct of the tavern owner, he cannot
~© bring the same action to challenge the discretionary
conduct of his entrustor. '

Lydia, 583 S.E.2d at 754.

In the present case, as was the scenario in Lydia and Tobias, the Estate is
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attempting to deflect the responsibility that should be imposed upon Lindler
towards another. Accordingly, the same principles of comparative negligence and
public pohcy, as apphed in Lydia and Tobias, should also be apphed as a bar on
liability in the present case. Ifa. Voluntarlly 1nt0x1cated plalntlff cannot recover for
his injuries frorrr' , a taverrr owrier who served 'hirn or fro.rrvr an entrustor who
provided a vehicle, then a law enforcement officer in the position of Blackwelder
could likewise have no liability. As the Supreme Court observed in Lydia, it is not
concelvable that a reasonable jury could conclude that Lindler's negligence did not
~exceed Blackwelder's alleged negligence. More specifically, no reasonable jury
eopldvﬁnd an :irltoxicated person who walks into the middle of epeomirrg traffic in the
road is less than or equally at fault as a law enforcement officer who responded to a
disabled motorist. During cross-examination, Dr. Kirkham agreed that Lindler
violated several of the South Carolina pedestrian statutes, r)vhich made him negligent
per se. (Supp. R. 6-7). Judge Lee also found that Lindler was negligent and stated
her intent to instruct the ] Jury on that issue, but she was unwilling at that pomt in the-
trral to rule that Lindler's negligence exceeded that of Blackwelder. (R.284-285).
In sum, as part of the public policy of the State, the Supreme Court has
rejected clatims by adults injured by. their own intoxication against parties whob did
not prevent the injured person from ultimately harming themselves. Those' same

policy considerations, including the application of comparative negligence to the
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facts of this case, compel the same result here. If a tavern owner and an entrustor
of a vehicle are not liable to an intoxicated person for their discretionary conduct,
then a law enforcement officer should enjoy the same protection under the law. In
fact, such a ruling is mandated by Section 15-78-40 of the Tort Claims Act, which
requires that "[t]he State, an agency, a political subdivision, and a governmental
entity are liable for their torts in the same manner and to the same extent as a
private individual under like circumstances." S.C. Code Ann. § 15-78—40. ‘The
directed verdict for the Highway Patrol should, therefore, be affirmed on this

ad‘dition;‘a_l basis._
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CONCLUSION

Based on the foregoing discussion and analysis, the Respondent-Appe_llant
South Carolina Highway Patrol respectfully requests that this Court affirm the
directed verdict granted by Circuit Court Judge Alison Renee Lee and the dismissal

of this action with prejudice.
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