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STATEMENT OF ISSUE ON APPEAL

Did the trial judge err in denying Appellant’s request for re-sentencing where he received

, .
a mandatory sentence of life imprisolnme'nt with the possibility of parole, which is the functional
equivalent of life imprisonment without the possibility of pérole, because (1) the sentence does
not afford a meaningful opportunity for release as evidénced by his repeated denials of parole for

sixteen consecutive years and (2) the statitory scheme does not provide for consideration of the

characteristics attendant to youth?



’ STATEMENT OF THE CASE
The state alleged that on August 17, 1981, sixteen-year old Appellant shot Buddy Plyler,
who died as a result of the shooting. R. 5, 1. 1-3; R. 44-45. Appellant was charged with armed |

robbery as well. R. 32-36. Appellant was not alone duiing the armed robbery and murder. R.

' ' 32-36; R. 38-40. An adult, William quert Horton, was with him." R. 32-36; R. 38-40.

On August 2>4, 1981, the solicitor “ﬁmved for the case to be trénsferred from juvenile
court to general sessions court.” R. 5, Il. 4-6; R. 37. The following day, the Honorable Roddey
L. Bell, granted the state’s request. R. 5, 11. 6—8. According.to the order, a heariﬁg on the state’s

motion was held on August 25, 1981. R. 38-40. During the proceedings, Appellant was
| represented by Berry Mobley, and Frank Manning represénted the state. R. 38-40..

The judge found a previous investigation and report completed “during his commi;[m'ent
fc; Recreption and Evaluation” to be “a sufficient examination of the parentage and surroundings
of the juve;nile, His age, habits, and history” and “a sufficient inquiry into the home conditions,
habits, and character of his parents or guardian.” R. 38-40. Thus, despite the prior examination
occlrring almost a year before the transfer of jurisdiction hearing, the judge did not order ;‘a
mental and psychological examination of” Appellant. R. 38-40. Additionally, the judge did not
require “a school report,” or “a physical examination,” finding those would not benefit him in
making his ciecision. R. 38-4(?. Based upon the prior report, the judge determined Appellant was
“sophisticated and mature in regards to the severity of the offense.” R. 38-40.

Ultimately, the judge transferred jurisdiction, ﬁhding the seriousness of the alleged

e .
offenses “require[d] waiver.” R. 38-40. In light of Appellant’s prior offenses in 1980, which

I According to the South Carolina Department of Corrections’ website, William Robert Horton
was found guilty of or entered guilty pleas to murder and arnied robbery on December 16, 1981,
Horton received identical sentences. to Appellant. Although Horton was eligible for parole
starting in March 1998, he has not been paroled. '
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included truancy, breaking and entering into a motor vehicle, petty larceny, forgery, and
housebreaking, for which he received a probationary sentence, the judge determined Appellant’s
prospects for rehabilitation were “unlikely” in the juvenile justice systém. R. 38-40. On August -
26, 1981, Appellant was admitted to the state hospital for a determination of his capacity to stand
trial. R.41. According to the “Report of Finding of Mental Capacity,” the Superintendent bf the
South Carolina State Hospital found Appellant was not mentally ill and was capabl/e of assisting
in his own defense on September 4, 1981. R. 41. |

On December 7, 1981, a Lancaster County grand jury indicted Appellant for. murder
(1981-GS-29-829)‘ R. 44-45. On December 16, 1981, sixteen-year old Appellant entered guilty
: pléas before the Honorable Richard E. Fields to murdér and armed robbefy. R. 5,11. 8-10; R. 18;
R. 32-36; R. 46. He was represented by Tyre Lee of the Public Defender’s Office. R. 44-45.
Judge Fields 'senteﬁced Appellaht to imprisonment for “his lifetime,” the only sentence pe.fmittea
under the statute. R..5, 1i. 13-14; R. 46. The judge “recommended that he begin serving his
sentence under the jurisdiction of the Dept. of Youth Services.” R. 46.

" In November of 2015, Appellant filed a mot.inon for re-sentencing pursuant to Aiken v.
'qu_egg, 4'i0 5.C. 534,765 S.E.2d 572 (2014). R. 2,1l 1-5; R. 5, 1. 16-18; R. 18-31. According |
to Appellant, the senteﬁcing judge ‘frefused. to entertain matter relating to school record, juvenile
records, and other essentival types of mitigating evidence.” R. 18-31.° Certainly, those matters
would have not mattered to the plea judge as the only sentence permissible under the statute was
life. Appellant explained his desire for re-sentencing was to “have those matters relevant to his

sentence” reviewed by a sentencing authority. R. 18-31. Appéllant argued that section 16-3-

2 Appellant explained that he had “a very low education and scholastic scoring level”
demonstrating his low intellectual functioning and that he was “the product of a violent home,”
which included physical abuse. R. 18-31.



20(A) of the South Carolina Code, as it existed at the time of his offense, was unconstitutionally
applied to him, and that his sentehce of lite with the possibility of parole violated the state and
federal constitution’s‘ prohibitions on cruel and unusual i)unishfnents. R. 18-31. Appellant
emphasized that the only"sentencing op‘gions available at the time of his offense were death and
life imprisonment with the possibility of parole. R 18-31.

Michael H. Lifse;/ was appointed to represent Appellant in his request for re-sentencing.:
R. 2, II. 5-25; R. 32-36. The Honorable Brian M. Gibbons presided over a hearing concerning
the motion on June 16, 2016. R. 1. Lifsey appeared on behalf of Appellant, and Lisa Collins
‘appeared on behalf of the state. R. 1. During the hearing, the state moved “for a summary
dismissal” of Appellant’s motion for re-sentencing. R. 3, 11.. 7-10.° By an order filed August 16,
‘2016, Judge Gibbons held Appellant was not entitled to re-sentencing. R. 32-36.

According to the amended proof of service filed by appointed counsel, Appellént served

his notice of appeal on September 8, 2016. This brief follows.

i

; According to the Clerk of Court records, the state did not file a formal written motion for
dismissal.



ARGUMENT

The trial judge erred in denying Appellant’s request for re-sentencing where he received

a mandatory sentence of life imprisonment with the possibility of parole, which is the functional

equivalent of life imprisonment without the possibility of parole, because (1) the sentence does

" not afford a meaningful opportunity for release as evidenced by his repeated denials of parQle for

sixteen consecutive years and (2) the statutory scheme does not provide fo_r consideration of the

characteristics attendant to youth.

\

Relevant facts
Hearing
' _ .

During the .hearing before Judge Gibbons, the state argued Appellant was “not within the
class of people who [were] entitled to a reconsideration of sentenciné and a hearing’under Aiken
v. Byars” because Appellant “was not actually sentenced to life without parole, he was sentenced
vto a lifetime in. prison.” R 5, 11 18-23. According to the state, “[a]t that time'be)fore 199/6a
murder conviction was eligible for consideration for a parole after 20 years in the department of -
corrections if it was a noﬁ-death penalty case.” R. 5,1 23 — R 6, 1. 1. Further, the state:

LN

informed the judge that “the pfobation aﬁd parole departrﬁent confirmed” that Appellant “in
fact; received 16 parole hearings since his parole eligibility.” R. 6, 1l. 4-7. Appellant “began
attending parole hearings approximately 17 years ihto his life sentence.” R. 6, 11. 7-8.

The state posited that the “essential goal” of Aiken “was to protect juvenile offenders
from cruel and unusual punishment through a sentence with life without the possibility of -

parole.” R. 6, Il. 8-12. The state argued ““[t]he fact that the defendant has not been granted by

‘the board - - parole by the parole board is not the issue here.” R. 7, 11. 3-5. The issue, as the state

saw it, was “to whom does the relief set forth in Aiken v. Byars apply.” R. 7, 1l. 5-6. The state



argued Appellant “quite simply [was] not within that class.” R. 7, ll. 6-7; see also, R. 17, 11. 1-4.
The state conceded that Appellant “was under the age of 18 at the ﬁme of his plea to murder at
the time of his sentence,” but maintained that because he was “parole eligible,” he was not one of
the “class” protected by Aiken. R. 7, 1l. 7-10. Thus, theystate asked the trial court to “summarily
dismiss” Appellant’s motion for re-éentencing “and rule” that Appellant was “not entitled to a
full hear.ing” under Aiken. R. 7,11 13-16.

Appelldnt argued that the “whole focus” of Aiken was that “children are different.” R. 7,

1. 18-21. Appellant fell into the class of offenders protected by Aiken because he was sixteen-
years old at the time of the offense. R. 7, ll. 21-23. Prior to court’s sentencing on juvenile
offenders, the couft must consider
the hallmark features of youth, which include maturity, being impetuous and not
considering the risk and consequences, the family and home environment of the
- offender, the circumstances of the homicide. offense including the extent of [the] ~
offender’s participation in the conduct, and how other co-defendants might have
exerted peer pressure on him, the incompetencies of youth, which include both his
dealings with police officers and prosecutors, but also his ability to assist his
counsel. '
R. 8, 1. 4-14. Defense counsel argued that consideration of these factors “certainly were not -
récognized in 19817 when Appellant was sentenced. R. 8, 1. 14-18.
Defense counsel "‘concede[d]” that Appéllant did not “fall within the plain language” of
Aiken, but argued Appellant was entitled to a new sentencing hearing for consideration of the
factors. R. 8, 1. 18-23; R. 9, 1. 9-11. According to defense counsel, and- the state, under the
statute for murder in existence at the time of Appellant’s sentencing, “the only possibility was a
life sentence.” R. 8, 1. 23 — R 9,1 1; R. 11, 1l. 20-24 (explaining the only sentences for murder

were life and death). fherefore, the séntencing judge “did not have the option of setting a

specific term of years for his release” even if the judge thought a term of years was the proper



sentence. R. 9, 1l. 3-6. Additionally, defense counsel argued Appellant was “serving a de facto
life sentence” because he had served thirty-five years in prison and had been denied parole “16
times.” R. 9, Il. 6-9. The “reasoning” of the South Carolina Supreme Court and the United
States Supreme Court “extend[ed] to someone who [was] serv}ing a sentence which ha[d] the
practical [e]ffect of a life sentence.” R. 9, 11. 11-16. |

Appellant echoed defense counsel’s sentiments re,garding' tile de facto life senténce,
explzﬁning that the continuous denial of parole amouﬁted to “life without parole.” R. 10, 11. 5-10.
He explainéd that he was spending the rest of his life in prison, which constituted cruel and
unusual punishment. R. 10, 11. 10-14.

_ The stjate countered; arguing that the pbint of the prior deéisions was that

if it’s a life sentence without the possibility of parole, that there is no sentencing

authority, there is no body to hear - - or a body of people to hear and consider and

weigh, has there been reform? Has there been remorse? Has there been - - what

factors played in? Whether that has been not only the behavior while he’s been in

the department of corrections but what factors played into it.
R. 12, 11.‘ 7-17. ‘According to the state, “the Bottom line” was that “an authority” “each year
revisits this case and makes the decision whether or not the defendant should be granted parole.”
R.12,1. 22 -R. 13, 1. 1. In the state’s estimation, Appellant was “getting the relief” from what
Aiken “l(;(;ks at as being cruel and unusual” because he had parole hearings. R. 13, 1l. 1-5. “The
proper body to consider the position and the sentence of thé defendant is doing so every year,
every year as to whether or not he should be released.” R. 13,11. 17-19.

The judge inquired about the “parole ralte'” for those with “older life sentence[s].” R. 10,
1. 15-17. According 'to the judge, the parole rate, specifically for the life sentences with‘ parole

eligibility, was “an important factor” for consideration, especially, in light of the argument that

Appellant’s sentence “technically may not be life without parolé.” R. 10,1 24 —R. 11, L. 6.



Defense counsel was unaware of the rate, but explained that “as of about 10 years ago ... the
overall denial of parole rate was about 91 percent.”. R. 10, 1l. 18-21. When defense counsel
asked for the record to be left open so that he could submit evidence régarding the parole rate,

the judge reversed course, stating “whether or not parole is granted is really not the issue.” R.

14, 1. 2-19.* .According to Judge Gibbons, “the proc.ess”»was “the issue.” R. 14, 1. 19.

On this point, the judge elaborated, finding “[t]he process of somebody being allowed an
opportunity to be heard concerning being able to get oﬁt of jail, that isA whaf is protected by the
[Clonstitution.” R. 14, 1l. 20-23. According t(; the judge not providing someone with “that
process,” Was “cruel and unusual because of the hallmarks of the youth, et cetera, et cetera.” R.

‘. 14, 1. 23 —R. 15, 1. 1. While defense counsel agreed with the jlud-ge “generally,” counsel noted
that if the‘/bossibility of parole was actually an “impossibility or an almost ifnpossibility,” then
the sentence would not satisfy thé Eighth Amendment Without consideration of the factors. R.
15, 1. 2-7. Counsel argued that Appellant’s sentencé pro{/idcd for “parole eligibility in name
only.” R._"15, 1. 7-11. Uitimately, the judge decided he did not “need to see a chart or data or’
statistics” to resolve the issue. R. 17, 11. 7-9.

Order den ying re-sentencing

By an order filed August 16, 2016, Judge Gibbons denied Appellant’s request for re-
sentencing. R. 32-36. Judge Gibbons found tHat Appellant was sixteen-years old at the time of
the offense, and his co-defendant was nineteen-years old at the time. R. 32-36. The judge
further found that at the time of Appellant’s “charge and plea hearing, South Carolina law
allowed a life sentence for murder to be eligible for parole.” R. 32-36. Appellant “was eligible

for parole after serving approximately seventeen (17) years of his sentence.” R. 32-36. Citing

* The state objected to the parties submitting data and requestéd “to have a representative from”
“the probation and parole department in Columbia” testify. R. 16, 11. 2-16.

8



the records of SCDC, the court noted Appellant’s “eligibility for parole began in April of 1998.”
R. 32-36. Finally, the judge found Appellant “is considered for parole every year” and had “in
fact had sixteen (16) parole hearings and ha[d] been rejected for parole at all of them.” R. 32-36.

~ Considering Miller v. Alabama, 132 S.Ct. 2455 (2012) and Aiken v. Byars, 410 S.C. 534,

765 S.E.2d 572 (2014), Judge Gibbons concluded that the “essential goal” of the cases “was to
protect juvenile offenders from unconstitutional cruel and unusual punishment through a
sentence of life in prison without parole — the key element being life in prison without parole.”

R. 32-36 (emphasis in original). He determined that “[t]he holding in Aiken v. Byars does not

apply” to Appellant because “he did not receive a sentence of life imprisonment without the
possibility of parole.” R. 32-36. The judge emphasized that Appellant “is afforded the
opportunity to have his case reviewed every year by the Parole Board, and is given the ‘
‘possibility of parole every year.” R.32-36. Based upon this fact, the judge concluded Appellant

was “not within the class of offenders for whom Aiken v. Byars provides for resentencing

hearings.” R. 32—36.

| Judge Gibbons “specifically” rejected Appeﬂant’s argﬁment that he was “in effect
serving a sentence of life without parole as the Parole Board has rejected” his application for
parole each year for the past sixteen years. R. 32-36. The basis for rejecting the argument was .

N
that Aiken and Miller apply only to “juvenile offenders who are serving ‘life in prison without

292

possibility of parole.”” R. 32-36 (emphasis in original). Judge Gibbons found Appellant “clearly
has the possibility of parole, and that poséibility comes to fruition each year when the Parole
Board reviews” his “case and considers him for parole.” R. 32-36. Based upon this rationale,
the judge granted the state’s motion to summarily dismiss the motion for re-sentenciﬁg. R. 32-

v

36.



Discussion
Introduction
“{C]Jhildren are constitutionally different from adults for purposes of sentencing.” Miller
v. Alabama, 567 U.S. 460, 132 S.Ct. 2455, 2464 (2012). On June 25, 2012, the United States
Supreme Couft held mandatory sentences of life without parole (LWOP) imposed upon juveniles

violated the Eighth Amendment to the United States Constitution. Id. Beginning in 2005 with.

its decision in Roper v. Simmoné, 543 U.S. 551 (2005), the Supreme Court began a steady

evolution of juvenile justice jurisprudence applicable to the states and federal government. In
Roper, the Court held death sentences for juveniles were cruel and unusual punishment. Four
years later, the Court held that a LWOP sentence imposed upon a juvenile for a non—homicide
offenée violated the Eighth Amendment’s ban on cruel and unusual punishment. Graham v.
Florida, 560 U.S. 48 (2010). Not surprisingly, when presented with the question of whether
mandatory LWOP sentences for juveniles in homicide cases violated the Eighfh Amendment, the
Supreme Court held they did. Miller, 132 5.Ct. at 2464. /

“To determine whether a punishment is cruel and unusual, courts must look beyond

historical conceptions to ‘the evolving standards of decency that mark the progress of a maturing

society.”” Graham, 560 U.S. at 58 (quoting Estelle v. Gamble, 429 U.S. 97, 102 (1976)).
“Embodied in the Constitution’s ban on cruel and unusual punishment is the ‘precept of justice that
punishment for the crime should be graduated and proportioned to [the] offense.”” Id. at 59

(quoting Weéms v. United States, 217 U.S. 349, 367 (1910)).. Over the years, the cases addressing

the proportionality of sentences have developed along two general lines. The first is concerned with
the particular circumstances of the case and whether the defendant’s sentence for a term of years is

grossly disproportionate given the particular offense. Graham, 560 U.S. at 59; Harmelin v.

A
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Michigan, 501 U.S. 957, 1005 (1991). The second classification of cases is concerned with
categoricai rules as applied fo groups of offenses or groups of offenders. Graham, 560 U.S. at 60-

. _
61. For example, Supreme Court categorical rulings related to categories of offenses prohibit the

imposition of the death penalty for non-homicide crimes against individuals. Kennedy v. Louisiana,
554 U.S. 407 (2008). Categorical rulings prior to Graham prohibited the death penalty for
defendants who committed their crimes before the age of eighteen, Roper v. Simmons, 543 U.S.

551 (2005), or whose suffered from intellectual disability, Atkins v. Virginia, 536 U.S. 304 (2002).

| "When adopﬁng categorical proportionality rules, the Court first considers “objective indicia

of spciety’s standards, as expressed in legislative enactments and state practice” to determine
,whetheii there is a national consensus against the sentencing practice at issue. Id. af 61 (quoting
‘Roper, 543 U.S. at 572). Generally, the Court has relied on social science data and. statistics to
discern “society’s evolving standards of decency.” Roper, 543 U.S. at 560-77. “[G]uided by ‘the
standards elaborated by controlling precedents and by the Court’s own understanding and
interpretation of the Eighth Amendment’s text, history, méaning, and purpose,’” the Court, in the
exercise of its own independent judgment, then determines wilether the punishment in question
‘ Violatgs the Eighth Amendment of the Constitution. Graham, 560 U.S. at 61. (quoting Kennedy,

554 U.S. at 421).

It was upon this backdrop that the United States Supreme Court decided Roper, Graham,

and Miller. Not long after the Court’s opinion in Miller, our Supreme Court reviewed non-
mandatory life sentences for juveniles in South Carolina through the lens of Eighth Amendment

jurisprudence. In Aiken v. Byars, 410 S.C. 534, 540-541, 765 S.E.2d 572, 575-576 (2014), the

South Carolina Supreme Court held that Miller applied retroactively and to juveniles who were

sentenced to non-mandatory terms of life without parole. Finding that “Miller does more than ban

11 o



manddtory life sentencing schemes for juveniles; it establishes an affirmative requirement that
courts fully explore the impact of the defendant’s juvenility on the sentence rendered,” the Court
held the sentencing judge must “take into account how children are different, and how those
differences counsel. against irrevocably sentencing‘them to a lifetime in prison” and that this
requirement “deserves universal application.” Id. at 543, 765 S.E.2d at 577. Id. (internal
quotations orrﬁtted). | The Court held the class of petitioners in the case “and those similarly
situated” were “entitled to re_senteﬁcing to allov;/ the inmates to-present evidence specific to their
attributes of youth and allow the judge to consider éuch evidence in light of its constitutional
weight.” & at 544, 765 S.E.2d at 577.

Following Miller, courts have confronted the question éf what constitutes a “life without
parole sentence,” particﬁlarly, in light of the Cou_rt’s.mandéte that juvenile offenders must be
vélfforded' a meaningful opportunity for release unless there has been a finding of irreparable
cérruption. In order to answer this question, a review the evolution of the ’Court’s Eighth
Amendment jurisprudence as it appliés to juveniles ‘is of assistance and of particular import to
Appellant’s appeal.

No death penalty for children
| In Roper, the Supreme Court established _é'categorical.ban on the death penalty for juveniles
relyirig in 1arge part on social science research indicating that youths have a lessened culpability and
are less deserving of the most severe puﬁishments. 543 U.S. at 569-75. Juvenile offenders a£e
fundamentally different from adults for purposes of sentencing for three reasons: (1) they are
immature and have “an underdeveloped sense of vresponsibility;” (2) they “are more Vulnérable or

susceptible to negative influences and outside pressures, including peer pressure;” and (3) their

characters are “not as well formed” as adults. Id. at 569-70 (internal citations omitted). “It is

12



difficult even for expert psychologists to differentiate between the juvenile offender whose crime
reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects
irreparable corruption.” ‘I_d_. at 573.  Therefore, “juvenile offenders cannot with reliability be
classified among the worst offeﬁ{dersf” Id. While “[a] juvenile is not absolved of responsibility for
his actions,” his‘\transgressions are “not as morally reprehensible as that of an adult.” Graham, 560
U.S. at 68 (internal {:itationé omitted).
No LWOP for children convicted of non-homicide oﬁénses
Sixteen-year old Terrance Graham was charged with arméd burglary and attempted armed .

robbery of a barbeque restaurant. 560 U.S. at 53. Graham entered guilty pleas to both charges
pursuant to a plea agreement. The trial court withheld adjudicatioh of guilf as to both chafges and

senténced Graham to. concﬁrrent three-year terms of probation with jail timé. 1d. at 54.  Shortly
thereafter, when .Graharﬁ was seventeen-years old he was arrested again and charged with home
invasion robbery. Graham’s probation officer charged Graham with violating the terms ofl his
probation by ;‘possessing a firearm, committing crimes, and associating with peréons engaging in
crimil}él activity.” When Graham appc;ared before the trial court where he maintained he had no
involvement in the home invasion robbery, he admitted to violating his probation by fleeing arrest,
even though the triél court emphasized that the admission could expose him to a life sentence based
on his previous charges. Id. at 55. |

After finding Graham had violated his probation, the trial judge, in his discretion, sentenced

Graham to the maximum sentence of life. During the sentencing proceeding, the judge provided his
reasoning for the sentence: “We can’t do anythiné to deter you. This is the way you are going to

lead your life.... [T]hat is where we are today-is I don’t see where I can do anything to help you

13



any further.” Id. at 56-57.  Florida had abolished its parole system; accordingly, the life sentence
gave Graham no possibility of release unless he was granted executive clemency. Id. at 57.

The Supreme Court held that “for a juvenile offender who did not commit homicide the
Eighth Amendment forbids the sentence of life without parole.” 1d. at 74. Just as the Court did in
Roper, the Graham Cohrt,‘ relied upon developments in social science demonstrating the
fundamental differences between juveniles and adults:

[D]evelopments in psychology and brain science continue to show fundamental

differences between juvenile and adult minds. = For example, parts of the brain

involved in behavior control continue to mature through late adolescence. Juveniles

are more capable of change than are adults, and their actions are less likely to be = -

evidence of irretrievably depraved character than are the actions of adults. It

remains true that from a moral standpoint it would be misguided to equate the

failings of a minor with those of an adult, for a greater possibility exists that a

minor’s character deficiencies will be reformed. '

Id. at 68 (internal citations omitted).

The Court expiained the decision was “necessary to prevent the possibility that life without
parole sentences will be imposed on juvenile nonhomicide offenders who are not sufficiently
culpable to merit that punishrhent.” Id. at 74. Although “[a] state is not required to guarantee the
eventual freedom to a juvenile offender convicted of a non-homicide crime,” the state must “give
defendants like Graham some meaningful opportunity to obtain release based on demonstrated
maturity and rehabilitation.” Id. “[W]hile the Eighth Amendment forbids a State from imposing a
life without parole sentence on a juvenile non-homicide offender, it does not require the state to
release that offender during his natural life.” Id. at 75. “The Eighth Amendment does not foreclose
the possibility that persons convicted of non-homicide crimes committed before adulthood will

remain behind bars for life. It does forbid states from making the judgment at the outset that those -

C S . .
offenders never will be fit to reenter society.” Id.



While explaining its rationale, the Graham Court noted that a life without parole sentence is
the “second most severe penalty permitted by law.” Id. at 69 (internal citationé omitted). }
Additionally, “life without parole sentences share some characteristics with death sentences that are
shared by no other sentences.” Such a sentence “alters the offender’s life by a forfeiture that is
irrevocable.” I\g For a juvenile offender, a life withqut parole sentence “‘means denial of hope; it
means that godd behaviof and éharacter irﬁprovement are immaterial; it means that whatever the

.future might hold in store for the rﬁind and spirit [of the convictj, he will remain in prison for the

rest of his days.”” Id. at 70 (quoting Naovarath v. State, 779 P.2d 944 (Nev. 1989)). Additionally,

the Graham Court observed that a juvenile offender sentenced to life without parole will on average -
serve more years and a greater percentage of his life in prison than an adult offender. “A 16-year-
old-and a 75-year-old each sentenced to life without parole receive the same punishment in name
only.” Id.

Finally, the Graham Court concluded that its new categorical rule “gives all juvvenile non-
homicide offenders a chance to demonstrate maturity and reform.” Id. at 79. “Life in prison
without the possibility of pérole gives no chance for ’reconciliation with society, no hope.”’ Id.
However, “[m]aturity. can lead to that considered reflection which is the foundation for remorse’,‘
renewal, and rehabilitation. A youhg person who knows that he or she has no vchance to 1eave
prison before life’s end has little incentive to become a responsible individual.” Id. By irﬁposing
a “categerical rule against life without parole for juvenile non-homicide foenders,” the Court |

avoided “the perverse consequences in which the lack of maturity that led to an offender’s crime

is reinforced by the prison term.” Id.

y . \
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No mandatory LWOP.sentences JSor children

In Miller, supra, the United States Supreme Court continued the evolution of Eighth
Amendment jurisprudence. The Court extended the reasoning of Roper and Graham by holding
'that mandatory sentences of life without parole for juvenile homic{ide offenders also violates the
Eighth Amendment’s prohibition on crl\lel and unusual punishment. Miller, 132 S.Ct. at 2460.
This was a categorical ban. However, the Court further explained that while the decision did not
foreclose imposition of a sentence without the possibility of a parole on a juvenile convicted of a
homicide offénse, the Court required the sentenéer ‘fto take into account how children are
different, and how those differences counsel against irrevocably sentencing them to a lifetime in
prisén.” Id. at 2469.

The Miller Court reserved ruling on whether juveniles could ever be sentenced to LWOP.
1d. at 2469. The Miller Court repeatedly focuséd on the notion that the character traits of
children are “more transitory and less fixed.” Id. at 2464. Children by definition lack maturity
and responsibility; thus, they are mdre likely to act with “recklessness, impulsivity, and needless
risk-taking.” Id. The Court eloque’nt}y explained that due to the innate charactgristics of
children at large, there is a “great difficulty ... of distinguishing at this early age b;:tween the
juvenile offender whose crime reflects unfortunate yet traﬁsient immaturity, and the rare juvenile
offender whose crime reflects irreparable corruption.” In fact, the Court s;[ated “incorrigibility is
-inconsistent with youth.” Id. at 2469. The Court emphasized the potential for reform present in
all juveniles. The Court emphasized the mitigating qualities of youth and noted “[i]t is a time of
immaturity, irresponsibility, ‘impetuousness(,] aﬁd reckiessness.’” Id. at 2467(quoting Eddings v.

Oklahoma, 455 U.S. 104, 115 (1982)).
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Although the Miller Court did not hold LWOP to be an unconstitutional sentence in non-
mandatory sentencing schemes, the Court held Eighth Amendment jurisprudence governing
imposition of death sentences af)plied equally to cases involving juveniles facing the possibility
of LWOP. Id. at 2470. The Court’s decision creatéd a presumption against LWOP sentences .for
juveniles, and most importantly, the Court imported the principlés of capital sentencing into cases
where juveniles face the possibility of LWOP. Specifically, the court explained that “death isv
different” and “children are differeﬁt t00.” Q at 2470.
| “The Eighth Amendmént’s prohibition of cruel and unusual punishment ‘guarantees
individuals the right not to be subjected to excessive sanctions.”” Id. at 2463 (quoting _R_ogg, 543
U.S. at 560). The Miller Court emphasized that “proportionality is central to the Eighth
Amendment.” Id. (quoting Graham, 130 S.Ct. at 2021). Focusing on the concept of individualized
sentencing, the Court | recognized “that children. are constitutionally different from adults for
purposes of s{entencing..” Childrén “have diminished culpability and greater prospects for reform,”

(139

‘and therefore, ““they are less deserving of the most severe punishments.””  Id. at 2464 (quoting
Graham, 560 U.S. at 68). “[T]he distinctive attributes of youth diminish penological justifications
| for imposing the harshest senteﬁces on juvenile offenders, even when they commit terrible crimes.”
Id. at 2465. As a result, “[a]n offender’s agcv is relevant to the Eighth Amendment.” Graham, 560
U.S. at 76. In light of the relevance to the ban on cruel and unusual punishment, “impositioﬁ of a
State’s most severe penalties on juvenile offenders cannot proceed as though they were not
children.” Miller, 132 S.Ct. at 2466.

Mandatory sentencing prevents the sentencer from considering the juvenile offender’s

“chronological age and its hallmark features, among them, immaturity, impetuosity, and failure to

appreciate risks and consequences,” the offender’s family and home environment, the extent of the

17 )



offender’s conduct in the-offense and the way familial and peer pressures may have affected him.
Id. at 2468. The Court required sentencers “to take into account how children aré different and how
those differences counsel against irrevocably sentencing them to a lifetime in prison.” Id. at 2469.
Tﬁus, it is clear that sentencing authorities must consider a juverﬁle offender’s age and consideration
of such must be a Ir}itigating factor. |

No non-mandatory LWOP sen?ences Jor juveniles & Retroactivity

In Aiken v. Byars, 410 S.C. 534, 540-541, 765 S.E.2d 572, 575-576 (2014), the South

Carolina Supreme Court held that Miller applied rétroac‘tively and to juveniles who were sentencéd
to non-mandatory terms of life without parole. According to the Court, Miller “unequivocally
held that youth has a qonstitutibnal dimension when determining the appropriateness of a -
lifetime of incarceration with no possibility‘of parole.” Id. at 542, 765 S.E.2d at 576. Thus, the
Court determined “an individualized sentencing proceeding before imposing a sentence of life
: ¢ ' _

without parole on a juvénile offender” was required. & Recognizing that Miller “did not
expressly extend its ruling to stateé such as South Carolina whose sentcricing scheme permits a
life without parole sentence to be imposed on a juvénile offender but does not mandate it,” the
South Carolina Supreme Court held it “must give effect.to the proportionaﬂity rationale integral -
to Miller’s holding — youth has constitutional significance.” Id. at 542- 543 765 S.E.2d at 576.
Therefore, youth “must be afforded adequate weight in sentencmg ” 1d. at 543, 765 S.E. 2d at
576.

The Court found the Miller decision “clear that it is the failure of a sentencing court to
~ consider thé hallnﬁark features of youth pripr to sentencing that offends the Constitution.” Id. at

543, 765 S.E.2d at 576-577. Quite simply, fhe Court concluded “Miller does more than ban

mandatory life sentencing schemes for juveniles; it establishes an affirmative requirement that
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- courts fully explore the impact of the defendant’s juvenility on the sentence rendered.” 1d. at
543, 765 S.E.2d at 577. Accordingly; the Court held the requirement that sentencing judge must
“take into account how children are different, and how those differences counsel against
irrevocably sentencing them to a lifetime in prison” “deserves universal application.” Id.
(internal quotations omitted). The Court held the class of petitioners in the case “and those
similarly situated” were “entitled to resentencing to allow the inmates to present evidence
specific to their attributes of youth and allow the judge to consider such evidence in light of its
constitutional weight.” Id. at 544, 765 S.E.2d at 577.

The sentencing court must consider the folio_wing factors in crafting a sentence
proportional to the offense and the juvenile offender:

(1) the chronological age of the offender and the hallmark features of youth,

including immaturity, impetuosity, and failure to appreciate the risks and

consequence; (2) the family and home environment that surrounded the offender;

(3) the circumstances of: the homicide offense, including the extent of the

offender’s participation in the conduct and how familial and peer pressures may

have affected him; (4) the incompetencies associated with youth—for example,

the offender’s inability to deal with police officers or prosecutors (including on a

_plea agreement) or the offender’s incapacity to assist his own attorneys; and (5)

the possibility of rehabilitation. '
Id. at 544, 765 S.E:2d at 577 (internal quotations omitted). While not requiring the sentencing
proceedings to “mirror the penalty phase of a capital case,” the Court determined “the type of
mitigating evidence permitted in death penalty sentencing hearings unquestionably has relevance

to juvenile life without parole sentencing heariﬁgs,” in addition to the Miller factors. Id. at 544-

45,765 S.E.2d at 577.

Two years after the South Carolina Supreme Court’s decision in Aiken, 'the Supreme

Court of the United States addressed the retroactivity questio/n of Miller. Montgomery v.

Louisiana, 136 S.Ct. 718 (2016). In line with our Court’s Aiken opinion, the High Court held that
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Miller announced a new substantive constitutional rule that was retroactive on state collateral
review. Montgomery, 136 S.Ct. at 732-36. However, the Court’s opinion answered more than

the retroactivity question.
\

In 1963, Henry Montgomery was seventeen-years old. Id. at 725. He shot and killed a
deputy sheriff. Id. He was sentenced to death for the crime, but his conviction was reversed by
the state supreme court. Id. Upon re-trial, the jury returned a verdict of guilty withoﬁt capital
punishment. Id. According to state law, the judge was required to impose LWOP. Id. at 72}6.
“The sentence was automatié upon the jury’s verdict, so Montgomery had no opportunity to
‘present mitigation evidence to justify a less severe sentence.” Id. At the time of his appeal to the
U11ited States Supreme Court, Montgomery was sixty-nine years old, having “spen% almost his
entire life in prison.” Id.

When Montgomery challenggd his sentence based upon the Miller decision, the state

court held he was not entitled to relief because Miller was not retroactive on collateral review.

Montgomery, 136 S.Ct. at 727. In deciding that Miller’s prohibition on mandatory life without

parole for juvenile offenders announced a new substantive rule that must be_retroactive, the

Court revealed much about its prior opinion in Miller. Montgomery, 136 S.Ct. at 732.- “Thé
‘foundation stone’ for Miller’s analysis” was the “Court’s Hne of precedent‘holding certain
punishments disproportionate when applied to juveniles.” Mbntgomery, 136 S.Ct. at 7,32. The
“starting prerﬁise” is the “principle” “that children are constitutionally different from adults for
purposes of sentencing” that “result from children’s diminished culpability and greater prospects
for reform.” Id. (internal quotation omitted).

The Court further noted Miller recognized “that a sentencer might encounter the rare

juvenile offender who exhibits such irretrievable depravity that rehabilitation is impossible and

Y
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life without parole is justified.” Montgomery, 136 S.Ct. at 733. However, “in light of children’s
diminished culpability and heightened capacity for change, Miller made cleat that appropriate
occasions for sentencing juveniles to this harshest possible penalty will be uncommon.” Id. at
733-34 (internal quotations omitted). Therefofe, Miller “did more than requiré a sentencer to
consider a juvenile offender’s youth before imposing life without parole; it established that the
penologicai Justifications for life without parole collapse in light of the distinctive attributes of
youth.” Id. at 734 (internél quotations omitted).

“Because Miller determined that sentencing a child to life without parole is excessive for

all bu\t the rare juvenile offender whose crime reflects irreparable corruption, it rendered life _
without paroie an unconstitutional penalty for a class of defendants because of their status - that
is, juvenile offenders whose crimes reflect the transient immaturity of youth.”‘ Id. (internal
citations and quotations omitted). Miller barred “life without parqle” “for all but _fhe rarest of

juvenile offenders, those whose crimes reflect permanent incdrrigibility.” Id. “Even if a court

considers a child’s age before sentencing him or her to a lifetime in prison, that sentence still = -

Violateé the Eighth Amendment ’for a child whose crime reflects unfoﬁunate yet transient
immaturity.” Id. (internal quotations omitted).

“A hearing where youth and its attendant characteristics_ are considered as sentencing
factors is necessary to separate those juveniles who may be sentenced to life without parole from
those who may not.” Id. at 735. It is the hearing. that “gives effect to M’s substantive .
holding that life without parole is an excessive' sentence for children whose crimes reflect
transient immaturity.” Id. The Court concluded that Montgorﬁery and others like him “must be
given the opportunity to show their crime did not reflect irreparable corruption; and, if it did not,

/
their hope for some years of life outside prison walls must be restored.” 1d. at 736-37.



Important for Appellant’s case, the Montgomery Court explained that‘ “[g]iving Miller
retroactivé effect” “does not require States to relitigate sentences, let alone convictions, in every
case where a juvenile offender received mandatory life without parole.” Montgomery, 136 S.Ct. L
at 736. For example, a -State “may remédy a Miller violation by permitting juvenile'homi_cide _
offeﬁders to be considered for parole, rather than by resentencing them.” Id. “Allowing those
offenders to be considered for parole ensures that juveniles whbse crimes reflected only transient
immaturity — and who have since matured — will not be forced to serve a disproportionate
sentence in violation of the Eighth Amendment.” Id.

Extending parole eligibility to juvenile offenders does not impose an onerous

burden on the States, nor does it disturb the finality of state convictions. Those

prisoners who have shown an inability to reform will continue to serve life
sentences. The opportunity for release will be afforded to those who demonstrate

the truth of Miller’s central intuition — that children who commit even heinous

crimes are capable of change. : ‘

Id. As evidenced by the decision, extending parole eligibilit'y to juvenile offenders conviéted of
homicide offenses must not be viewed as a panacea. In order for parole eligibility to remove a
life sentence from the scope of Miller, parole considerations must include the Miller factors,
specifically, accepting tﬁat “children whd commit even héinoUs_ crimes are capable of change.”
In other words, the nature of the crime alone must not prevent release in order for the parole
scheme to comply with Miller and the Eighth Amendment’s prohibition on cruel and unusual
punishments.

Having set the scene established by the decisions of the Supreme Court of the United
States and the South Carolina Sppreme Court, the answer to the question initially posed — what
constitutes a “life without parole sentence,” particularly, in light of the Coﬁrt’s mandate that

juvenile offenders must be afforded a meaningful opportunity for release unless there has been a

finding of irreparable corruption — becomes clear. " The Eighth Amendment bars not only
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“literal” LWOP sentences, but it also bars sentences that are the “functional equivalent” of

LWQP sentences, unless the sentencer considered the Miller factors. This is particularly so
where such a sentence was mandatory. Fiﬁally, a parole system that does not consider the Miller
factors cannot save a sentence that is the functional equivalent of a life sentence from the Eighth
Amendment’s prohibition on cruel and unusual punishment.
Lessons learned — the functional equivalent of life sentences
The South Carolina Supreme Couﬁ'recognized the concept of a sentence that is the

“functional equivalent” of a life. sentence in State v. Kimbrough, 212 S.C. 348, 46 S.E.2d 273

(1948). The Court explained that when a judge exercises his discretion in sentencing a defendant
followihg a jury’s recomméndatfon of mercy, the judge must sentence the defendant to a term of
years that will not exceed the life ekpectancy of the defendaht unless the record disclosed some
reasonable basis for disregarding the jury’s verdict. Id. at 356, 46 S.E.2d at 277. The jury’s
recommendation of mercy was a finding that the defendant should not receive the maximum
punishment of life imprisonment; however, the judge’s sentence of thirty years’ imprisonment was
er “all intents and purposes the equivalent of a lifg sentence.” Id. at 357, 46 S.E.2d at 277. Where
the record.revealed nothing to justify the trial court’s disregarding the jury’s recommendation, the
Supreme Court held the sentence was “manjfestly too severe.” Id. Thus, our Court has recognized
.that consideration of a defendant’s life.expectancy is necessary when fashioning a sentence when -
the intent of the sentence is to allow the.defendant a meaningful opportunity to obtain release
Several, states examining sentencing schemes involving juveniles have concluded that
- certain terms-of—years sentences violate the Eighth ‘Amendment’s ban on cruel and unusual

punishment. Essentially, those courts have found that the term-of-years failed to offer the juvenile
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offender an opporturﬁty to obtain release before the end of his expected life span. Thus, those
sentences were the functional equivalent of a sentence of life without the possibility of parole.
Some states have examined the parole schemes available as well to determine whether

parole eligibility “saved” a lengthy term-of-years sentence or a life sentence. Those courts have

found that parole systems must consider the Miller factors in order to survive Eighth Amendment
challenges and that lengthy term-of-years sentences that require substantial periods of incarceration
prior to.parole eligibility violate the Constitution as those sentences are the functional equivalent of
life imprisonment Without the possibility of parole.

California

In People v. Caballero, 282 P.3d 291 (Cal. 2012), the Supreme Court of California held

that term-of-years sentenées that extend beyond a juvenile’s life expectancy and are imposed for
non-homicide offenses, violate the Eighth Amendment pursuant to reaéoning announced in
Graham. "The Californié‘ Supreme Court held “that sentencing a juvenile offender for é non-
homicide offense to a tem of years with a parole eligibility date that falls outside the juvenile
offender’s natural life expectaﬁcy constitutes cruel and unusual punishment in violation of the
Eighth Amendment.” Caballero, 282 P.3d at 295. The court recognized that “the proper
authorities may later determipe that youths should remain inc.arceratea for their nétural lives, the
state may not deprive them at séntencing of a meaningful opportunity to demonstrate their
rehabilitatiqn and fitness to reenter society in'the future.” Id. The court further directed that,
when sentencing juvenile _offendérs, California courts must consi_der. the defendant's age and
mental development in order to impose an appropriate time when the juvenile will be able to

seek parole from the parole board. Id.
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Subsequently and significantly, in People v. Franklin, 370 P.3d 1053, 1060 (Cal. 2016),
the California Sﬁpreme Court held a “juvenile may not be sentenced to the functional equivalent
of LWOP for a homicide offense without the protections outlined in Miller.” Additionally, the

court determined that a legislative “fix” to that state’s Miller problem, which amended Franklin’s

sentence to life with parole eligibility during the twenty-fifth year of his senten;:e, rendered the
appeal mont. Id. at 277. “Crucially,” the legislative enactment required “the [Parole] Board not |
just to consider but to give great weight to the diminished culpability of juveniles as compared to
adults, the hallmark features of youth, and any subsequent growth and increased matﬁrity of the .
prisoﬁer in accordance with relevant case léw.” Id. (internal quotation omitted). The court
remanded for the trial court to determine if Franklin had “sﬁfﬁcient opportunity” to make a
record of information relevant to his eventual youth. offender pafole hearing. Id. at 284.

27 6

Additionally, the court determined “it would be premature” “to opine on whether” the parole
hearing procedures or practices conformed to the dictates of statutory and constitutional law
- where the Board had yet to revise existing regulations to conform with the newly enacted statute

for youth offender parole. Id. at 286. | 7

Connecticut .

In Casiano v. Commissioner, 115 A3d 1031, 1036-1037 (Conn. 2015), the Supreme
Court of Connecticut held that Miller’s “reasoning extend[ed] beyond mandatory sentencing:
schemes.” According to the court, “[t]he individualized sentencing requirement in Miller”
created “a presumption against imposing a'life senteﬁce without parole on a juvenile offender
that must be overcome by éviden_ce of unusual circumstances.” Id. at 1037 (internal quotations
and citations omitted). Further, the court held “the imposition of a fifty-year sentence without

the possibility of parolé” ‘'was “subject to the sentencing procedures set forth in Miller.” Id. at.
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1044. Accordiﬁg to the court, “the Supreme Court’s focus in Graham and Miller was not on the

label of a ‘life sentence’ but rather on whether a juvenile would, as a consequence of a lengthy
sentence without the possibility of parole, actually be imprisonf:d‘for the rest of his life.” Q
(internal quotation orriitted). -

Determining that United Stafes Supreme Court’s “viewed the concept of “life’ in Miller
anfl Graham was mére broédly than biological survival,” the court found the High Court
“implicitly endorsed the notion that an individual is effectively incarcerated for ‘life’ if he will
have no opportunity t‘o fruly reenter society or have any meaningful life outside of prison.” Id. at
1046. Accordingly, the'co‘urt held that “[i]n light of the foregoing statistics and their practical
effect, a fifty year term and its grim prospects for any future outside of prison effectively provide
a juvenile. offender with no chance for fulfillment outside prison walls, no chance for

(
reconciliation with sociefy, no hope.” Id. at 1047. The Court was “persuaded that the
procedures set forth in Miller must be followed when considering whether to sentencel a juvenile |
offender to fifty years imprisonment without parole.” Id. at 1048.
Florida |

The Florida Court of Appeals found a juvenile’s aggregate sentence of eighty years violated
the Eighth Amendment’s cruel and unusual punishment clause because it was the functidnal
equivalent of a life sentence without parole. Floyd v. State, 87 So0.3d 45 (Fla. Dist. Ct. App. 2012).
Floyd was seventeen years old when he stole a car and committed two armed robberies. Initigllly,
Floyd was sentenced to life imprisonment on the armed robbery charges. Id. at 45. After _Gmh_;am, -
Floyd was re-sentenced to consecutive forty-year sentences on the armed robberies. Id. at 45-46. If

Floyd served the entirety of his sentence, he would be ninety-seven years old when released. The

earliest Floyd could be released was age eighty-five. Id. at 46. According to the court, “[t]his
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situation does not in any way provide [Floyd] with a meaningful or realis;[ic opportunity to obtain
release.” Id. By sentencing Floyci to eighty years, the trial court “impermissibly” decided at the . _
outset that Floyd will never be fit to reenter society. Id. “[C]o@on sense dictates that [Floyd]’s
eighty-year sentence, which according to the statistics cited by [Floyd] is longer than his life
expectancy, is the functiohal equivalent of a life without parole sentence and will not provide him
with a meaningful or realistic opportunity to obtain release.” Id. at 47. |

In Atwell v. State, 197 So.3d 1040 (Fla. 2016), the Florida Supreme Court confronted a

sentence very much like the one in the instant matter. In 1992, Atwell was convicted of first-
degree murder when he was sixteen years old. Id, at 1043. The only sentencing options were
death or life in prison with the possibilit‘y of parole after twenty-five years;' Id. The Commission
on Offeﬁder Review conducted a paronle hearing on June 10, 2015, which was twenty-five years
' after Atwell was sentenced. Id. at 1044. The Commission set a “presumptive parole release date
of December 27', 2130, with another interview in February 2022.” Id. The “presumptiire parole
~ release date” may be changed only for reasons of instit;ltional conduct or acquisition of new
information. Id. “Clearly,” the release date iﬁ 2130 “far exceed[ed] Atwell’s life expectancy.™

Id.

In determining whether Graham and Miller had any application to those individuals

sentenced to life with the possibility of parole, the Florida Court explained it had “consistently
'followed the spirit of” the cases “rather than a narrow, literal vinterpretation.” Id. at 1046. The
court held it “must” “look beyond the exact sentence denominated as unconstitutional by the
Supreme Court and examine. the practical implications of the juvenile’s sentence, in the spirit of
the Supreme Court’s juvenile sentencing jurisprudence.” Id. at 1047.

Next, the court examined the Florida parole system to “determine whether the eligibility for
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parole removes a sentence from the purview of Graham and Miller.” Id. Under the system, “a

numerical score based on the offender’s present and prior criminal behavior and related factors
found to be predictive in regard to parole outcome” was used to determine “a range of presumptive
parole release dates.” Id. The numerical score gave “primarj? weight’s to the seriousness of the
i@ate’é present criminal offense and past criminal record. Id. at 1048. Although the étatutes
permitted consideration of the aggravating and mitigating circumstances to permit a decision
outside a given range, the court explained “none” provided “for the-level of conside’rétion of
diminisﬁed culpability of youth at the time of the offense as sentencing judges now consider post-
Miller.” Id. The court explained consideration of Iﬁitigating and aggravating circumstances was =~
“only required” when the Commission “wishe[d]” to impose a presumptive parole release date
‘outside the given range. Id. Additionally, the “enumerated mitigating and aggravating

13

circumstances,” “even if utilized, [did] not have specific factors tailored to juveniles. In other -
words, they completely fail to account for Miller.” Id.
According to the court, “[a] presumptive parole release date set decades beyond a natural

lifespan is at odds with the Supreme Court’s recent pronouncement in Montgomery.” Id.

Recognizing that é state may feniedy a Miller violation by providing for parole for juvenile

offenders, the court held the parole system must account for the AMiller factors. Id. Florida’s parolev
system permitted a juvenile who committed an offense to be subject to one of the harshest penalties
without conéideration of the mitigating circumstances. Ld_ at 1049. In Florida, parole was an “act
of grace,” not a right. Id. - The statutory scheme ;;rovided for “no special protections expressly
- afforded to juvenile offenders and no consideration of the diminished capacity of the-youth at the

time of the offense.” Id. “The Miller factors are simply not part of the equation.” Id. The court

concluded that Atwell’s “sentence effectively resemble[d] a mandatorily imposed life without
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parole sentence, and he did not receive the type of individualized sentencing consideration Miller
requires.” Id. “The only way to correct Atwell’s sentence” was “to resentence Atwell in '

conformance” with newly enacted Florida statutory law created to comply with Miller and

Graham by providing: for judicial sentence review hearings at which the court is required to

consider the Miller factors. lgi_
| lowa
In State v. Null, 836 N.W.2d 41, 70-74 (Iowa 2013), using its state constitution, the Iowa
Suprerﬁe Court held that the I;rinciples of Miller apply to juveniles sentenc¢_d to a lengthy term of
years, which inclu(ied Null’s 52.5 year sentence. According to the vcouft, .“[e']ven if lesser

RS

sentences than life without parole might be less problematic,” “the juvenile’s potential future

release in his or her late sixties after half a century of incarceration” was not “sufficient to escape

the rationales of Graham or Miller.” 1Id. at 71. “The prospect of geriatric release, if one is to be
afforded the opportunity for release at all, does not provide a ‘meaningful opportunity’ to
demonstrate the ‘maturity and rehabilitation’ required to obtain release and reenter society as
requited by Graham.” Id. (internal citation omitte/d). The court 'concluded that
“Miller’s principles are fully applicable to a lengthy term-of—years‘ sentence as was imposed in
| this case becausé an offénder sentenced to a lengthy term-of-years sentence should ﬁot be worse
off than an offender sentenced to life in prison without parole’ who has the benefit of -an

individualized hearing under Miller.” Id. at 72. According to the court, a narrow reading of

Miller would “avoid the basic thrust of Roper, Graham, and Miller by refusing to recognize the

¢

underlying fationale of the Supreme Court is not érime specific.” Id. at 72-73.

In State v. Ragland, 836 N.W.2d 107 (Iowa 2013), the Iowa Suprerﬁe Court addressed

whether a sentence providing for the possibility of parole after sixty years in prison warranted re-
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sentencing. When Ragland was convicted of murder as a seventeen-year old, he was sentenced

to a mandatory term of LWOP. Id. at 110. After the Miller decision, the governor commuted
‘Ragland’s sentence to life with no possibility for parole for sixty years. Id. at 110-111. Ragland
argued his sentence, even thoﬁgh less than life without parole, still violated the Constitution. Id.

at 113. The Jowa Supreme Court agreed, finding “the rationale of Miller, as well

as Graham, reveals that the unconstitutional imposition of a mandatory life-without-parole\
sentence is not fixed by substituting it with a sentence with parole that is the practical equivalent
~ of a life sentence without parole.” Id. at 121. As explained by the court, “it is important that the

spirit of the law not be lost in the application of the law,” and in this case, the court determined

the spirit of Miller and Graﬁam required that “in 'Fhe sentencing of juveniles than merely mal‘(i{lg
sure that parole is possible.” . [d. Based upon an “increased understanding of the decision
making Of yéuths,” the_court' held the sentencing process must be tailored to account in a -
meaningful way for the~ attributes of juveﬁiles that are distinct from adult conduct.” [d. ' The
court explained that “a government systém that resolves disputes could hardly call itself a system
of justice with a rule that demands individualized sentencing considerations common to all
youths apply only to those youths facing a sentencé of life without parole and Anot fo those youths
facing a sentence of life with no parole until age seventy-eight.” Thus, the court
held Miller applied to sentences that are the “functional equivalent of life without parole.” Q at
121-22. |

FoTlowing the Ragland decision, the Iowa Supreme Court approved a sentence of life

with the opportunity for parole after twenty-five years. State v. Louisell, 865 N.W.2d 590, 600-
601 (Wyo. 2015). Louisell asserted “her eligibility for parole [was] illusory, not real.” Id. at

601. According to Louisell, only one of Iowa’s thirty-eight juvenile offenders originally

30



sentenced to LWOP had been granted parole. Id. This was a conditional release to hospice care

for cancer treatment, and “the parole board reserved the right to revisit its decision if her health

improved.” Id. Louisell argued that if juveniles were “repeatedly denied parole based on
offense severity, there is no realistic opportunity for her to receive parole, no matter ho:w
extensively she has been rehabilitated.” Id. at 602. However, the question of whether Louisell
had been denied parole in violation of the law was not before the Court. Id. Nevertheless, the
Court took the opportunity to reaffirm that juveniles “must be afforded a meaningful opportunity
to obtain release baséd on demonstrated maturity -and rehabilitation.” Id. (internal quotation
omitted). Without fully exploring the meaning of the phrase “meaningful opportunity,” the
Court explained it “must be realistic.” '1d. (emphasis in originai). The Court left “for another
dayfhe question whether fepeated curéory denials of parole deprive juvenile offenders who have
shown demonstrable rehabilitation and maturity of a meaningful or realistic opportunity for
release.” Id.
Massachusetts

| After remarking that in order for juvenile hobmi‘cide offenders to be sentenced to life -
imprisonment, the offenders must be eligible for parole, the Massachusefts Court turned to the -
question of what was procedurally required in order to protect juvenile homicide offender’s
meaningful oppor_tunity to obtain fé_lease based on demonstrated maturity and rehabilitation.

Diatchenko v. Dist. Attorney for Suffolk Dist., 27 N.E.3d 349, 357-358 (Mass. 2015). The court

explained that the parole board must consider the “unique characteristics” of juvenile offenders.
Id. at 360. “[G]ivén the challenges involved for a juvenile homicide offender serving a
mandatory life sentence to advocate effectively for parole release on his or her own, and in light

of the fact that the offender’s opportunity for release is critical to the constitutionality of the
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sentence,” the court concluded “that this opportunity is not likely to be ‘meaningful’” without
access to counsel. Q at 361.

Additionally, the court held “a parole—éligiblé, indigent juvenile horpicide offender,” may
receive funding for expert Witn_esses to éssist_in connection with the initial parole proceeding.”
Id. at 363. The court noted an expert may be pérticularly helpful in explaining the “effects of the
individual’sv neurobio_logical immatufity and other personal circumstances'at the time of the
crime, and how, this information relafes to the individual’s present capacity and future risk of
reoffending.” Id.

Finally, the court held that judicial review of a parole decision was available. Id. at 365.
Explaining til/at because “the parole hearing acquires a constitutional dimension for a juvenile
homicide éffender” as it is “what makes the juvenile’s mandatory life. sentence constitutionally |
proportionaté,” the court rdetermined judicial review was necessary to ensure the board exercised
“its discretionary authority in a constitutional manr;er, /meaning that thev right of the offender to a
constitutionally proportionate sentence was not violated.” Id. “[J]udicial review is limited to the

question whether the board has carried out its responsibility to take into account the attributes or

factors” outlined in Miller “in making its decision.” Id.

New Jersey
The New Jersey Supreme Court held “M@’sl command that a sentencing judge take
into account how children are different, and how \those differences counsel against irrevocably
sentencing them to a lifetime in prison applies with equal strength to a sentence that is the_

practical equivalent of life without parole.” State v. Zuber, 152 A.3d 197, 211-212 (N.J.

2017)(internal quotation and citation omitted). “Defendants ‘who serve lengthy term-of-years

sentences that amount to life without parole should be no worse off than defendants whose
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sentences carry that formal designation. The label alone cannot _controlf” Id. at 212. The court’
refused to “elevate form over substance.” Id.

The court held thé sentences permitting “55 years’ imprisonment for Zuber and 68 years
and 3 months for Comer” without paroie eligibility were “sufficient to tfigger. the protections of
Miller.” Id. at 212-213. “Defendants’ potential release after five or six decades of incarceration,
when they would be in their seventies and eighties, implicates the principles of Graham and
Miller.” Id. at 213. The court tqok_the opportunity to ask its legislature “to consider enacting a
scheme that provides' forA later review of juvenile sentences with lengthy periods of parole
ineligibility, and to‘ ébnsider whether defendants should be entitled to appointed counsel at that
hearing.” Id. at 215. | |

New York

The New York Supreme'CouI;t recently concluded that a juvenile was entitled to a parole

release hearing at which his youth would be considered. Hawkins v. New York State Dep’t. of

Corr. and Cmty. Supervision, 140 A.D.3d 34 (N.Y. App. Div. 2016). In 1979, Hawkins was

sentenced “to .é prison term of 22 years to life.” Id. at 35. He was first eligible for parole in
2000. Id. He was denied parole release nine times. Id. at 36. At his most recent parole hearing,
he Was “54 years old and had served 36 years of his sentence.;’ Id. The appellate court held “a
person serving a sentence for a crime committed as a juvenile ... has a sub(stantive constitutional
right not to be punished with a life sentence if the crime reflects transient immaturity.’; Id.
Hawkins’ “constitutiohal right to a meaningful opportunity for release” was den\ied when the
board “failed to consider the significance of [his] youth and its attendant circumstances at the
time of the commissién of the crime.” Id. “The Board, as the entity charged with determining

whether [Hawkins] will serve a life sentence, was required to consider the significance of
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[Hawkins’] youth and its attendant circumstances at the time of the commission of the crime

before making a parole determination.” Id. According to the court, this “consideration [was] the

minimal r;rocedural requirement necessary to ensure the substantive Eighth Amendment
protections.” 1d. (emphasis added).

The coﬁrt held it was “axiomatic” that -a juvenile homicide offender “still has a
* substantive constitutional right not to be punished with life imprisonment for a crime reflect[ing] '
transient immaturity.” Id. at 38 (alterations in origindl)(internal quotation omitted). Finding the
‘foundational principle’ of the Eighth Amendment jurisprudence regarding punishmént for
juvenilgs is that thé imposition of a state’s mos‘% severe penalties on juvenile offenders cannot
>procee,d as though they were not children, the court held “[a] paro\le board is no more entitled to
subject an offender, to the penalty of life in prison in contravention of this rule than is a -
legislature or a sentencing court.” Id. The court held that the‘parole relea;e hearing stage must
include a procedures analogous th> those at the sentencing stage where a juvenile is entitled to a
- hearing at which his youth and itsl attendant characteristics are considered. Id. at 38-39. “For

~

those persons- convicted of crimes committed as juveniles who, but for a favorable parole
determination will be punished by‘life iﬁ prison, the Boafd must consider youth and its attendant
characteristics in relationship to the commission of the crime at issue.” Id. at 39. The court held

Hawkins was entitled to a de novo parole release hearing. Id. at 40.

Wyoming

In Bear Cloud v. State, 294 P.3d 36 (Wyo. 2013), the Supreme Court of Wyoming held a
sentence of “life according to lJaw’” under the state statutory scheme violated the Eighth
Amendment. Bear Cloud received a sentence of “life according to law” for murder. Id. at 39.

The state murder statute provided for punishment by death, LWOP, or “life imprisonment
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according to law.” Id. at 44. However, two other statutes prohibited parole for any person
serving a life sentence, whether it be a LWOP sentence or one “according to law.” Id. at 44-45, ,
The court concluded that “Wyoming’s current sentencing and parole scheme for persons
convicted of first-degree murder, which murder occurred before those persons were 18 years of
age, violate[d] the Eighth Amendment because it ha[d] the practical effect of mandating life in
prison without the possibility of parele.” Id. at 45.

On remand, after an individualized sentencing proceeding, Bear Cloud was sentenced to
life in prison with the possibility of parole after serving twenty-five yearslon the murder charge.

Bear Cloud v. State, 334 P.3d 132, 136 (Wyo. 2014). This sentence was ordered to run

N _
consecutively to a previously imposed sentence of twenty to twenty-five years. Id. Thus, Bear

Cloud’s earliest possible meaningful opportunity for release was when he was sixty-one years

old. Id. Considering the constitutionality of the parole eligible sentence, the Wyoming Supreme

‘Court held “that the teachings of the Roper/Graham/Miller trilogy require sentencing courts to
provide an individualized sentencing hearing to weigh the factors foi determining a juvenile’s
diniinished culnability and greater prospects for reform when, as here, the aggregate sentences |
result in the functional equivalent of life without parole.” Id. at 141-42 (internal quotations
: omitted). The Court explained that “[t]o do otherwise would be to ignore the reality that lengthy
aggregate sentences ha\ie the effect of mandating that a juvenile die in prison.” Id. AatA142
(internal quotation omitted). The Court remanded the case for re-sentencing with instructions to
“weigh the entire sentencing package” and “consider the practical result of lengthy consecutive
sentences.” Id. at 143. The Court warned against “the perils” of allowing the nature of the crime
eveiwhelm consideration of the hallmarks of youth. Id. at 144. Relying upon the Roper Court’s

rejection of the use of a case-by-case approach to proportionality, the Court agreed there was an
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“‘unacceptable likelihood” “that the brutality or cold-blooded nature of any particular crime
would overpower mitigating arguménts based o'n youth as a matter of course, even where tﬁe
juvénile offender’s objectivé immaturity, vulnerability, and lack of true depravity sﬁould require
a sentence less severe than death.”” I_d.'(quoting Roper, 543 U.S. at 572-573). |

South Carolina’s Parole Sys;em

According to South Carolina statutory law, the Parole Board “must carefully consider the
record of the prisoner before, during, and after imprisonment.” S.C. Code Ann. § 24-21-640.
- An inmate may not be paroled until it appears to the satisfaction ,of ‘the board: (1) “that the
prisoner has shéwn a disposition to reform;” (2) “that in the future he will probably Qbey the law
and iead a correct life;” (3) “that by his conduct he has merited a lessening of the rigors of his |
imprisonment;” (4) “that‘ the interest of society will not be impaired thereby;” and (5) “that
suitable employment has been secured for him.”» Id. The five-part statutofy test for obtaining
pérole fails to take into the hallr'nérks of youth and the gréater capacity for the youthful offender
to change. Aithough the prbvisiqnsjnclﬁde consideration of reform,/the statute does not involve
the rigorous examination of the Miller factors required by fhe Constitution in sentencing a
juvenile. .

‘In addition to the statutory provision,‘ the Parole Board, exercising its regulatory
authority, pfovides additional criteria considered by the Board when determining ‘whether to
grant or deny parole. These criteria may be found in the Parole Board Manual. The Parole
Board’s objectives and mission are important for understanding its decision-rﬁaking process.
According to the Parole Board Manual, the “»Boafd’s primary objective is the long-term
protection of soéiety.” Policy and Procedure, South Carolina Department of Probation, Parole

and Pardon Services, Division of Paroles and Pardons, 9 (April 2015), at
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\Https://www.dppps.sc. gov/content/download/68278/157611 1/file/Parole+Board+Manual-

A

+April+2015.pdf. Also, the first objective of the Board is to ensure its every decision “is based

on the risk presented by the offender and is consistent with the goal of protection of the public.”
Id. In addressing the constitutionally-required procedural requirements, the Board functidn_s

\

under the notion that “yery little is required in the way of procedural due process at pardle
hearings.” Id. at 21. Prisoners have the right to be heard, “[f]air w/ritten notice of the specific
parole criteria,” notice of the date, time and place of the hearing, right to be heard b?f a fair panel,
the “opportunity to present evidence and to have up to three witnesses to speak on their behalf,
and to have the Board or panel carefully consider the complete record befofe, during, and after
imprisonment,” to have an attorney present at the prisoner’s expense, aﬁd to written nét{ce of the
~ Board’s reasons for denying parole:. Id.

The Manﬁal also sets forth the contents of the parole case summary report. Id. at 22.

While the report includes the prisoner’s criminal history, disciplinary record, and even statements

from law enforcement, the prosecutor, and the sentencing judge, the report makes no mention of

any of the Miller factors or the diminished culpability of youth. Finallvy, the Board established -

“specific parole criteria.” Id. at 27-28. The Board “wili not parole a prisoner unless it
- determines, based on the ... criteria, as well as any other factors the Board may consider
relevant, that the cénduct of the offender merits a lessening of the rigors of imprisonment; that '
the interests of society will not be impaired by granting parole; and that the offender has secured,
or will be able to secure, suitable employment and residence.” @ at 27. The specific criteria set
out by the Board include: ’ .

The risk that the offender poses to the community;’

The nature and seriousness of the offender’s offense, the circumstances
surrounding that offense, and the prisoner’s attitude toward it;
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The offender’s prior criminal record and adjustment under any previous programs
of supervision;

The offender’s attltude toward family members, the victim, and authority in
general;

The offender’s adjustment while in confinement, including his progress in
counseling, therapy, and other similar programs designed to encourage the

prisoner to improve himself;

The offender’s employment h1story, including his job training and skills and his
stability in the workplace;

The offender’s physical, mental, and emotional health;
The offender’s understanding of the causes of his past criminal conduct; “
The offender’s efforts to solve his problems;

The .adequacy of the offender’s c/>verall parole plan including his proposed
‘residence and employment;

The willingness of the community into which the offender will be paroled to
receive that offender;

The willingness of the offender’s family to allow the offender, if he is paroled, to
return to the family circle;

The opinion of the sentencing judge, the solicitor, and local law enforcement on
the offender’s parole;

The feelings of the victim or the victim’s family, about the offender’s release;

Any other factors that the Board may consider relevant, including the
recommendation of the parole examiner. '

Id. at 28. Quite clearly, the Parole Board’s considerations do not extend to any matters relative
to the youth of the offender at the time of the commission of the offense. Eligibility for parole in
South Carolina simply cannot “save” a life sentence from Eight Amendment scrutiny. The jnge

erred in holding otherwise.
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Appellant’s sentence violates the Eighth Amendment

Appellant’s sentence of life with parole eligibility after twenty years violates the Eighth

Amendment’s prohibition on cruel and unusual punishment on its face and as applied. The
sentencing judge had no discretion in what sentence to impose upon Appellant. The statute
required that he sentence Appellant to life imprisonment with-the possibility of parole. ‘The
ﬁandatory nature of , the sentence makes it immediately suspect under Eighth Amendmeﬁt

jurisprudence as it demonstrates the lack of individualization required by the Constitution. The

mandatory nature of the sentence also demonstrates that the sentencer never considered the

Miller factors deemed necessary prior to sentencing a juvenile offender. Despite Appellant
receiving a mandatory life sentence, one that is the functional equivalent to LWOP, no sentencer

ever determined he was irrepérably corrupt as required by the Constitution. -

‘Appellant’s sentence is the functional equivalent of life imprisonment without ‘the

¢

possibility of parole on its face in light of the parole system’s failure to consider the Miller
factors in rendering its decisions. In fact, the Parole Board does not consider an offender’s youth
at the time of the offense at all. The statutory scheme providing for the circumstances

warranting parole and the Parole Board Manual completely fail to account for Miller. In the

- wake of Miller,Aiken, and Montgomery, a person serving a sentence for a juvenile offense has a
substantive constitutional right not to/be sentence to life imprisonment. The presumption is
against life imi)risonment anci can only be overcome by a showing and finding _of irreparable
corruption. Appellant’s constitutional right to a meaningful opportunity for felease was violated

by the Parole Board’s failure to consider the significance of his youth at the time of the

commission of the offense. See Greiman v. Hodges, 79 F.Supp.3d 933, 943 (S.D. Iowa

2015)(réfusing to accept at the summary judgment stage that the Parole Board’s consideration of
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the “totality of the circumstances” necessarily considered the prisoner’s age at the time of the

offense, maturation, and rehabilitation). In light of the mandatory nature of Appellant’s life with

)

parole éentence, it is the Parole Board'that will determine the ultimate length of his: sentence.

See 1d. Thus, the requirements of M'iller must be fulﬁlled‘ by the Parole Board. Id.

Appellant’s sentence is the functional equivalent of life imprisonment without the
possibility of parole as applied to Appellant because he has been denied parole ‘for sixteen
consecutive years without any consi-deratio'n of the hallmarks of youth. Due to the Board’s
_ cursory, repeated denials of release and the statutory and regulatory procedures not incorporating
the Miller facfc;rs or anything remotely close, there is an unacceptable likelihood that the nature
of the crime alone, a fact that will never change, quks fo deny Appellant a meaningful
6pportunity for release from incarceration. Appellant is entitled to a meaningful opportunjty to
obtain release, which is something to which adult offenders are not er;titled. Thus, the Parole
Board’s treatment 6f Appellant in the same manner as adult offenders violates the Constitution.

~ See Hayden v. Keller, 134 F.Supp.3d 1000, 1009 (E.D.N.C. 2015)(holding North Carolina’s

parole system, which “wholly” failed td provide a juvénile offender any meaningful opportunity
for release in light of the system’s lack of distinction between parole reviews for juvenile'
offenders from adult offenders, showing no conéideration for children’s diminished culpability
and heightened-capécity for chgnge in the parole determination).

Appellant’s mandatory sentence of life imprisonment with the possibility of parole
violates the Eighth Amendment. Tﬁe sentence is the functional equivalent of life imprisbnment
without the poséibility of parole. Appellant has been incafcerated since 1981, serving almost two
decades in prison Before becoming eligible for parole. Thereafter, he has been denied parole

sixteen times. At no time — not during the sentencing proceeding and not during the parole
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process — has Appellant’s youth been considered as required by the Constitution! The Supreme
Court has provided a juvenile offender “with substantiaﬂy more thaﬁ a possibility of parole or a
‘mere hope’ of parole.” Greimaﬁ, 79 F.Supp.3d at 945. The Constitution “Creates a categorical
entitle to demonstrate maturity and reform, to show that he is fiit to rejoin society, and to have a
meaningful opportunity for release.” Id. (intgrnal citation and quotations omitfed). Appellant
must be re-sentenced in éccordance with the Eighth Al;lendment and federal and state

jurisprudence governing prohibitions on cruel and unusual punishments.



CONCLUSION

Appellant respectfully requests that this Court reverse the trial court’s order denying his »

motion for resentencing and remand his case for resentencing pursuant to Aiken v. Byars, 410

S.C. 534,765 S.E.2d 572 (2014).
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