STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
FOR THE. FIFTEENTH JUDICIAL

COUNTY OF HORRY - CIRCUIT

Harbour Cove Condommmm

Civil Action No.: 2014-CP-26-7634
Assgciation, et al., : : -

)
)
)
)
)
, ) ORDER DENYING MOTION OF
Plaintiffs, ) INSURERSFOR LIMITED
)
)
)
)
)
)

V.

:INTERVENTION B
RECEW BED

0T 17 2017
- oC Court of Appeals:

" Centex Homes, et al.,

Defendants.

This matter is before me upon separate MCﬁogs f.fo reLimited Intgnréntiolg filed by multiple
insurance carriers for insureds who are defendan:ts': invthijsv aétion‘ made pursuant to Rule 24 of the
_ South Carolina Rules of Civil Procedure.

The present action isa complex constructi Q_n_z(_ie'fe'ct' case. Inits Complaint P.laint.iff, alleges
causes of a.cti,orﬁ for negligence, gross negligence anciibrgagh fo}v@gﬂﬁy;aga_ins_feagh_of:the above-
named Defendants for damages éaused'b_y its ne’oligeﬁt' 4nd aefective work

The Insurers each seek to intervene for the © ‘11m1£ed purpose ot submitting and participating
in the preparation of jury mstructlons spemal 1nterrogatones and/or a special verdict form for
submission to the jury.

‘The insurers contend that allowing intefvention is es'_s'eniti,/élf for ensuring jury charges on
issues such as, but not limited to, the fo]lowing_:

(1) definition of progressive damages;
(2) how to determine the cost Qf .;'rep‘ait_jiqg_, deﬁ;c__ﬁvq workmanship §riginally
performed by each individual sgbgontractor; |
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(3) how to determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the \subg’:on:t::ractor;_and'

(4) proof requirements by the patties seekinfé- damages s‘uch‘tha.t_‘ they must show,
before recovery is available, (a) defective work of the.{subcémrac'tqr and (b).damage to other parts
of the buildings proximately caused. by the defecﬁve ;‘\vork’of;‘_c:hé subcontractorv;

In addition to jury charges, the moving -parties '_seg.kgi.-_tq:be permifted‘ to request certain
special interrogatories such as, but not limited to, thefdllowijr.x{g:‘

(1) line item for the cost of removing _and_'rep‘_laping the work of theit respective
insured(s);‘ o B

(2)-cost of removing and replacing pon:iopé’df ,the,buﬂdxjhg.vdgmvaged by the work
of their respective ins_ured(s); and |

(3) the date on which the progressxve damage started and ended.

ThlS matter has been pending for three: B3) years and a date certam trial'i Is scheduied for
October 16, 2017.

DISCUSSION OF THE LAW

“The granting of Intervention is Vvholly'_‘discrfqtionarvy w1th ;the‘.--"tr‘ialzi court and will be

reversed only for abuse of discretion.” -Sauner V. Public.Sewiée Authoritv, 354 8.C. 397,411, 581

S.E.2d 161, 169 .(2003) (citing South Carolina Tax Commlsswn v. Umon Co. Treasurer, 295 S. C :

257,260,368 S:E.2d 72, 74 (Ct. App. 1988)). The court shou]d consider the practlcal implications

of a decision allowing intervention. Er parte Govemment Fmployee s Ins Co (GEICO) wv.

Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (afﬁrmmo the fannly court’s denial of an

insurer’s motion to intervene). “However, a party must have :standing to intervene in an action

pursuant to Rule 24, SCRCP.” Id. A party has-lstanding.,if the party has 4 personal stake in the
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subject matter of a lawsuit and is a “real paﬂy-iﬁ, interest.” Id. “A real partyin interest ... is one
who has a real, actual, material or substantial interest m the subject_ matter of the action, as
distinguished from one who has only a nom_inal_, 'formal, 'er techmcal int‘er'e_;_s'vt in, or connection
with, the action.” Id. | | |
BACKGROUND

Each of the Insurers stated that they d.id not wish to: inteweﬁe,-in. this case as parties to the
action, and specifically argued that the issue.of i msurance qhould not be permitted within the trial
nor should the presence of the intervening partles be dnclosed to the j jury.

© After careful consideration of the apphcable : _law,_‘ éajr_gmnents of coensel, the relevant
pl,eadinge, and the memoranda and other submission_s -’oﬁ-‘th‘e p:art_ie‘s»,v the Court hereby finds as
fol'lvows: |

1. The Insurers lack the necessaiy standzng to. 1ntervene‘ and do not meet the requlrements
| for intervention under Rule 24 of the South Carohna Rules of Clvxl Procedure (“SCRCP”) As our
Supreme Coutt has held, “mterventlon 1s only appropnate where the party seekmg interv; entlon.
has “areal proprietary interest in the subject matteref g_thef_.p__roeee,gimgs_;"__a.n_-_ interest which is merely

‘peripheral and not the real interest at stake’ will not Wax_'ranftv_-interVen‘tiQn.‘”'_ Ex parte Gov’t

Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132,139, 644 8.E.2d 699, 703.(2007) (quoting

Bailey v. Bailey, 312.S.C. 454, 441 S.E.2d 325 (1 994)).5(in QELZ__Q,‘the court affirmed ‘the family
| court’s demal of insurer’s motion to mtervene) The Insure1 s do not have an interest in the propert}
that is the subject of this action, the Harbour Cove. C ondomlmum progect The. Insurers do not
have an interest in the underlying transactlon that is: the subject of thlS htigatxon namely the
development and constructlon of the Harbour Cove Condomtmum pmject Each‘ of the Insurers’

interest arises solely out of its contract ‘of insurance \mh 1ts msured and those mterests are not
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appropriate to be litigated or interjected into this congt_ructi‘op defect action. Intervention is not
appropriate simply because a non-party only bh.as a vrh'onetary, .ititeres_tﬁiin_-t}.te outcome of the case.
2. The Insurers can satisfactorily protect ;anysputfoorted :iuterests they may have in a separate
declaratory. j_udgme‘nt\_action,. incl.ud"tng the decla_r_atoty; Judgment ac_ﬁ::ti_on.thatii's‘ currently pending.
Furthermore, addressing coverage issues .in-'vthi'si_?aetion f;is*'like]y to create: 'incon‘siste_nt. results

pendlng the judicial determinations and outcomes in the Declaratory Judgment Action:

3. The South Carolina Supreme Court’s recent: de01s1on m Harley sville Gip. Ins. v. Herxtage
Communities, Inc., 420 S.C. 321, 803 S-.E.2_d288:(_20_1=7); does not mandate that the Insurers have
ari ght to intervene to ask special.interrogatoties '-or. request‘-epecia.l"VerdiCt .forms.~ |

4. In order to avoid xmperm1551ble conflict. determ1mng covelaoe 1ssues this state requires-

a separate action. See Sxms V. Na‘uonw1de Mut Ins Co 247 S C 82, }45 S E2d 523 (]965) I

find that the deep mjecnon of msurance coverage 1ssues mto th13 constructton defect act1on Woulde S

place counsel defendmg an. msured in an 1rreconc1}able _:conﬂtct created by the dlametncally:‘

opposed goals where, on the one hand counsel must try to mmnmze 1ts msured’s hablhty by'
showing lack of ‘consequentlal:damages and,, on_.theoth_er .hhand-,';,:couri‘_s.e:l ;_wo_uld '-likely be faced With
the necessity of ptoyin‘g co_nsequenti.al ddmagesmorder totnggerand :maximi‘z_:e_ coyerege for its
insured. B |

5. I find that the special inten‘ogatoﬁeg and/or,;spec_ial‘ ver'dict forms requested by the

Insurers will likely be confusmg to the Jury and may unfalrly prejudlce the pames participating in

support the special mt_e_;'-rogatones and/or special velfdmt for‘r_n_sv;. -

i
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Based on the foregoing the Motions to Intervene is Denied.

AND ITIS SO ORDERED. 7

- - % ‘
October (1, 2017 | S < // V{\// i\,&/&/\/:‘

Chftozl“ﬁewman
Presiding -_J_“dg? .
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