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Synopsis

Backgroundi Defendant was canvicted in the Circuit
‘Court, -Charleston County, J.” €. Nicholson, Jr., J., of
-attempted -murdér, -armed obbety, and possession of
fircarm -during commission of violent erime. Defendant
‘appedled. The Court of Appeals; 412 S.C. 403, 772

S.E.2d 189, reversed conviction for attempted mutder, but
otherivise:affirmed, and remanded. Defendant and State

filed cross-petitions for certiorari review.

H’ol(lin“gs:\The. Supreme Court, Beatty,C.J., held that:

[1] attempted mulder reqlured proof that defendant had.

[2] error in instruction ‘that: § it to kill was

ot elemetit of attempted imurder could not be-deemed

harmless;

[3] officer’s festimony that, in course of canvassing

}nexghborhood -where victim was. shot, $li¢ leatned fromiy
“two,peoplethat multxple shots were fired, was: inadmissible

hearsay;

4 ftrial eotirt abused: its discretion in admlttmg entirety
of 15-mimte recording of telephone call that defendant
'made while'ingareerated; and

-':["5]’error.i11 admission of:recordiiig of télephoric call was

harmless.

Judgment of Courtof Appeals affirmed as modified.
Kittredge, J., specially:concurred, with opinion.

‘Pleicones, J., concurted in result.only:

West Headiiotes (9)

1]  Crimindl Law
' = Scope of Inquiry
Crintinal Law
& Questions of Fact and Findings-

In criminal cases; the appellate court sits to
review errors of Taw only and is. bound by
factual findings: of the ‘trial court -unless an

abuse of discretion is:shown.

Cases that ciie:this headnote.

2l Criminal’Law
g Discretion:of Lower-Court’ - -

An “abuse: of .discretion” occurs when the:
trial.conit's. decision.is unsupported. by the

gvidence’or ;cjo'x’:i‘t'rgl:_léd by‘e_x_n_'érrorroﬁlaw.

Cases that eitethis headnote:

I3 Homicide _
¢ Intent or'mens rea.

Attempted murder tequired proof that

defendant had §pe¢
Ann, §16-3-29.

Cases that cite this ,_headhqte
(4]  Criminal Law

¢= Elements and incidents-of offense;
definitions

Tml cour; 's errorin chargingjury that $pecific
;.'to Kill was not element -of -attempted
murder-could not. be.deemed harmiess. S.C.

‘Code. Ann. § 16-3-29.
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Gasces that ¢ite this beadnote

‘Criminal Law

%+ Particular determinations, hearsay
inadmissible
Police. officer’s. testlmony that; i’ course-of

- Ganvassing. neighborhood where victim was

shot; as_part- of iiivestigation, sher talked to

two people and learned that the‘ré wéne: _

appfoximately three-or four shots ﬁred” was
inadmissible hearsay, in" trial for attcmpt,cd_
murder; armed robbery, and possession b’f
fircarm.duting commission of violent crime,
where: testimony was' based-exclusively on
what persons told her diifing. nelghborhood
canvas and it was.offered- to prove truth of

matter -asserted that defendant fired more

than .one»gunshot, 8.C. R. Bvid.i801(¢), 802.

Cases.that cité this headnote

Criminal Law ,

4 Hearsayih General

Criminal Law

@ Written statements - .
“earsay” is-a. statement, which may be
written, other: than one made by 1he declarant
whxle testifying-atrial, offeréd.in: evxdence to

. prove the truth of the mattex asgerted, and it
" is ot adimissible unless there is:an dpplicable
exception. S.C. R. Evid..801(c), 802. -

Cases thatcite this headnote

Cnminal Law
¢ Evidence.as to.fact 6f makmg

-declaiations and notasito subject-matter

- While investigative mformatxon gathered by
a: pollce officer :may. be couched in ferms

of e*cplmmug an officer's condu

investigation; it hiay not be-used to offer
the. substance of an out-of-court: statément .
that would otherwise violate the'rules against -

hearsay. S.C. R. Evid. 801(¢), 802,

Crises that cite this headnote

8l

L

-of telephone ¢ call that defe

Criiinal Law o

-9« Evidence calciilated to createprejudice
agairist ot sympathy for accused-

Criminal Law

‘g~ Prejudicial effect and probative value
Trial court abused jtsdiscretion’in admitting
entirety: of 15-minute;técording of telephotie
call thit defendant niade while incarcerated,
which was offered to: prove. defendant's
ownership -of cell’ phobe used: ‘to. call for
taxi; in trial, for attempted murder of taxi
driver; -armed’ robbery, and possession of"
fircarm during commission of violent crime;
trial court had-adamantly refused to listen to
recordmg before rulmg on its ad1mssxb111ty,
and therefore dxd not consxder whether

outwelghed by danger of unfair pzejudxce, 1t
did not requite State. o produce transeript
for defendant's review, recording was not
only" evxdence- available to: prove defendant's

ownership.ofcg phone, and limited probative
vatue of call was; substantially outwexghed‘
by .danger. .of. jlmfa_xr prejudice, given' that: it
was laced ‘with profanity;: racial :sturs, and
feferencesto prior bad-acts.’S.C. R. Evid. 403,

. Cases'thiat cite this headnote

Criminal Law.
g Arrest ind identification, evidence
relatingto o

Error in :admission -of 15-mil

incarcerated, whichi was offcrcd ‘o ‘prove
defendant's .ownershx,p of -eéll phqne. used
to call for taxi, wis harmless beyond
teasonable -doubt, “in trial -for. Attempted

" muirder, am1ed robbely, and possession

of fircarm duung commxssxon -of vxolem;
felony, where: recordmg was: very- difficult
understand, and ‘thierefore, it was. not: clear
whether jury in:fact was firfluenced by it and
with' respeet to charges for armed. robbery
and ‘firganm offense, -victim had “positively
identified deféndant sas-suspect and. testified
in defail that be gave defendant money in

TWESTLAW & 2017 Thomsoh Raulgrs, No claim fo original U,S: Government Wofls.
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response to defendant pointing gii at his: .
head.

Cases:that cite thisheadnote

ON WRIT OF CERTIORARI TO THE COURT OF
APPEALS ~

Appeal From Charleston Coutty,: J. .C. Nicholson, Jt.,.
Cireuit Court Judge-

Attorneys and.Law Firms

Attorney’ Getieral -Alan ‘Wilson. and Senior - Assistant
Deputy Attorney General Deborali'R. J. Shupe, both of
Colinibia; Solicitor Scarlett A. Wilson, of Charleston, afl
for Petitioner/Respondent.

Chief Appellate Defender Robert M. Dudek, of
Columbia, for:Respondent/Petitioner.

Opinion
‘CHIEF JUSTICE BEATTY:

*1 A j’ury convicted Raheem D: King of the attempted
imurdex -and armed robbery-of a Charleston:cab- driver
and the-telated ‘charge of possession-of a firearm durmg

the ‘commission . .of 'a Wiolént crime, The: trial Judge;

sentenced King to'an aggregate term .of thirty-five- years

unpnsonmen -forarmed robbetry: and- the weapon charge,

and a concurrerit term of ‘ten years' imprisonment: for
attemnpted murder.

On appedl, the. Court. of Appeals  affi Lmed Kings:

convictions for armei robbely and possession of a firearm:
chiring the: commission.of & violent crime; ‘but, reversed
and. remanded King's conviction for’ atleinpted murder,
Stute v. King, 412 S.C. 403, 772 SE:2d 189 (Ct. App-

f?. 5). 1 50 ruling, the Court-of. Appeals found:the trial
Judge (1) erred in chargmg the jury that. “[a] 8
to kill isnot an element of attempted :inurdeér but
it must bé. a. gcncral intent: to commit serious bodnly
‘harm™; (2) erred .in. adiitting. the' hcdrsdy testimony. of
-an investigating officer; (3) correctly charged the jury the
permissive: inférence: of malice from the use ofia. deadly
:'weapon and {4) did not-abuse his discretion in aliowing
thie State to publlsh {0 thejury a recording of a phone
call mide-by King while bie was incarcerated. The Court
-of Appeals: concluded the triul judge's errors-warranted

‘on the street forseveral years n

* reversal-of ngs convxctlon “for attempted murdes, but

armed robb_ Ty

and: possessxon of.afircarm during the coinmission. of“ a

violent crimé

After the-Gourt of Appeals denied the parties! petitions

for tehearing, this Court granted their crossspetitions for
o writ-of cettiorari fo review the rulings: of the’ Court

.of Appeals as: outlined above: For reasons: that will be

discussed, we affitm as rodified.

1. Factual / Procedural History.

:On Noveimber 26, 2010, at 4:06 am. a customer,
who. identified’ himsclf* as “Kevin;” called Yellow Cab
requesting: to- be ‘picked up-at’ 1808 Catlton Street in
‘North Chatléston. The opsrater recorded the customer's
telephone number from Yello Cab'sedlleridentificdtion,
“but‘noted: that the nuriber did not match the telephone
number verbally ideiitified by the customer. At:4:11 am.,

Dario Brown was dispatched. to dhe; address. Brown was
familiar with the Carlton: Strect area because: ‘hehad lived

]809 leton Street wlnch was. locatédv dxréctly 1éross

co_usm =to..bc. the ,cu§tomer ,sm,ce,hc lwed m ghe_axp_a _apd,
Browh, in thie past, hiad picked up his.cousin at the same.

location-and:time of mght

When he arrived at the pick=up location, Brown saw'a

man cr ossmg the yard of 1809 Cailton Street, the- location.

of his’ aunt's homc whlch ‘was abandoned at that time,

As.the man got'into-thé backseat bf the cab;, wInch was
illaminatéd by the: domeli ght ‘Brown:noticed the manwis.

not his.cousin. Browr ‘"thcn turned around looked at the

man directly in his face, and asked why heicame® from the

‘abandoned louse: The man rephed that it was his yard..
‘The two. men argued-as:Brown contifiued to quesuon the

customer abont:whether he lived at 1809 Carlton Street.

2 As Brown ‘began ‘to drive foward the-:;c’iejad-cnd_, of
Carlton Street to make.a U-Turn, he heard the man

“cocking a pistol.” Brown-testified that when e -turned
around the man had raised the gun fo: his face ‘and

.demanded. money. Brown 'stated that he gave the man

his “give away” money, ;whiéh-'.'_is - stack of small bills
cab drivers keep readily available in the event they are
robbed, then placed his hands'in:the air.. Brown festified

WESTLAW: ©2017 Thomson Reulers, Me tlaim to original U,S, Goverment Works. 3
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“the -man: demanded more money and pointed the gun .at

the back of Brown's head, At that-point, with his hands.in
the air, Brown attempted to move the gun with his elbow
arid forearin. Accordingto Browa, he-tried to reason with
the ‘man;, stating “[you] [don't] have to do this.” Brown
testified the man ignored his pleas and demanded more
money:

Brown {hen opened his cab door and attenipted to flee bt

was too'scared to move because the gun wasstill placed'at
the-back of his neck: When Brown looked into the man's.

eyes, he. believed the man was going to shoot him, As

Brown tried again to move the gun'away-from his face, the.

man shot Brown in the.elbow. Theshot entered Brown's
elbow and exited through his forearm.

After beingshet, Brown jumped out’ oftthie cab and ran
toward the dead-end of Carlton Street. Brown *estxﬁcd at
one point, hie looked: behind him énd the sitan was “two
steps behind [lim].” Brown {hen ran toward a yard and
attempted to jump-over. the.fence, but-ended. up flipping
over the fence due to his irjured-ari. When he fell over
the fenge, he landed on his'back fracturing a vertebra in
the process.

According t0-Brown, the man reached over the fence with
a gun and shot at Browir “maybe six or seven” times.

Brown testlﬁed that none'of the builets hithim and he was
able to crawl behind a nearby van at-which point he used
his celiphone to call police.

At 4:20 am., Officer Jennifer Butler with the North

Chatleston Police Department was dispatched -to 1808

Carlton Street and arrived within one minute of the call.
‘When she arrived, Officer Butler saw an empty.cab with
‘the engine still running:“that had ruiiinto a pole on.the
side of the road.” Officer Butler theii saw Brown and

called EMS. During that.time, several.ot.hgrr officers and a

caning:unit responded-1o thie scene..

As part of .their investigation, Officer Butler and a

- detective canvassed the surrounding neighborhood. As-a’

result of this “knock-and:talk,” Officer- Butler testified,
over défense counsel's objection, that she-talked ‘to two
people:and learned that there-were “lalpproximately thige
or fotir stiots” fired that Dight. Despxte a two-hour search
of the agé, thie officers:did not find the suspect and only
recovéred one bulletcasing inside the cab.

Three days later, officers showed Brown a six-person

photographiclineup that did not include a pliotograph of

King. Brown, however, did not identify anyong from the
lineup. Officers then contacted the ceilp_hdne ‘company;
Cricket Wireless, to determine who subscribed. to the
cellphone. number -used to contact the <¢ab company

on the hight of the robbery. Cricket Wireless informed.

iuvestig_ators that the phone number wis registéred: to
“Kevin King™ with.a 1991 date of birth and address listed
as 3440:Elliott Strect. By cross-referencing DMV records,

investigators located Raheem. King, who had the same

date of birth and a similar-residence address as the Cricket
Wircless subscriber.

Bascd on this information, the police compiled a.second
photographic lineup that contained King's photograph:
When Brown v1ewed this lineup, he: 1mmedxate1y identified
King-and expressed that he wag: 1007 percent ‘siire”™ of

his identification. The next day, King was- -arrésted’ and'
charged with attempted murder; armed- robbery, and:
possession of a firearm duiing tlie cofimission of a violent

crime.

From the detention center, King made sixty-three dalls in
one month to the-cellphone number-used: to call the.cab
company-onthe night of ¢rime. Duriing:thé first phone cafll;n
which was:made immediately following his-arrest; Kitig
provided an unidentified person with a.pin numberto: the.
cellphone..Over the-objection:of defense-counisel, the trial

“judge permiitted the State to'publish to the jury the entire

fifteen-minute recording,

*3 Aspartof the instructions to:the jury, the trial judge
explained the offenses of armed robbery, attempted armed
robbery,, attempted mrder;-assault-and battery ofa high

-and aggravated nature (*ABHAN"); assault and battery

in'the first-degree; and possession of.a firearm: duung the
‘comrfiissionof a. vxolent ¢rime. :

With respect to aitempted armed robbery, the ]udge
instructed, in. part, that:

An attempt is an effort to
accomplish -a ¢rime whxch docs
not. s cceed An_ attempt mcludcs
it.to’ do. a. particular
.cmnma act along ‘with. that act
falling short of the act inténded. The
‘State ‘must show' more than mere
preparation -and intent. It must, be

WESTLAW. © 2017 Thomson Reuters, No claim to ariginal U.S. Government Works. » 4
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someé-oveit act committed and the
effort to commit the cririe. Intent
means intending ‘the results which
actually occurred not accidentally or
involuntarily: Intent may be shown
by acts and conduict of the defendant
in other circumstances from which
you may haturally and reasonably
infer intent.

The judge then instrueted that a ‘person commits the
.offénse of dttempted nturder :if the “person ‘with the
intént to kill attempts'to kill another person with Malice

Afoiethought cither expressed or implied.” As part of

his instruction, the judge charged that “[m]alice inay
be inferred from conduct showing a. total disrcgard

for human. life.” Further, over tlie objection of defense

counsel; thejudge clmr"geél‘that (1) “fijnferred malicemay
also.arise.when the deed is done ‘with a:deadly weapon®;
and (2) “[a] § i

commit serious bodily haim.”

During; deliberations, ‘the jury: sent, 2 ote to the strial
Judge expressing confusion over the difference-between the:
definition of attempted murder and ABHAN. In: rcsponse
the. judge gavea supplemcntal ingtruction md1catmg that
ABHAN' does not require malice; Ultimately, the; jury
found King guilty of ttemipted murder, armed robbery,
and posséssion of a firearm during the cohmission ofa
-violent crime,

On appeal, the Court of Appeals affirmed King's
-convictions for armed' 1obbex y and possession of a fircarm
during the commission of awviolentcrime, but reverséd and
remanded Kmo § conviction.-for attempted murder. Stafe
v, King, 412 S.C. 403, 772 S.E.2d 189 (Ct App: 2015).
After the/ Court of Appeals denied:the parties' petitions for

rehearmg, this Court granted, in part; the parties' cross-
petitions for.a wril-of certiorari to review the decision of

the Court of Appesls.

11. Standard of Review

[1]' 2] “Incriminal cases, this Courtsits to, review: errors

of law orily and is-bound- by factual firidings. of ‘the trial
court uhless an abuse of discretion is shown,” State .
Laney, 367.8.C. 639,:643, 627 S.E.2d 726, 729 (2006). An

t-to. kill is niot an element of
Attempted Muider but ‘it must be a general intent to

abuse o'f_-disere'tion occurs when the court's- decision -is
unsuppoited by the evidence or controlled by-an error of
law. Staté v. Black, 400 S.C. 10, 16, 732 S.E.2d 880, 884
(2012).

I1I: Discussion

A, Requisite Mens Rea for the Statutory Crime of

Attempted Murder
[3] The State contends the .Court of Appeals erred im
holding that attempted murder, -as defitied by scet 'on
16:3-29 of tlie Scuth Carolina Code, is & :
crime. In support of this: coritention, the ‘State ¢ zums
the Couit of Appeals: mcorxcctly based its'conclusion on
commoi law “attempt” ¢ases-and dicta from this Court's

decision:in State . Sutt{m, 340 $.C; 393, 532 S:E.2d 283
(2000), stating that & common- law attempted murder
charge “would require the s ¢l

*4 [n contrast to- lhe -authorities cited by the. Court:
of Appeals, the Stale dlrects ‘this, Court's attention to
case law ifivolving flic‘common law crime:of assault and ~
‘battery- with intent to kill (“ABWIK”) which held that
ABWIK dogs’ notlequxrcm eCific ntent to kill; Becaisé,

the attémpted murder statute *nges languagc vif tua]lyf
“identicalto common law ABWIK;” the State:reasons that
‘the General Assembly effectively: codified ‘the commbon

law offénse of ABWIK., As a result, the State avers the
statutory offense of attempted murder does not ‘require
g to kill but, rather, a gencral intent will

suffice.

Altemauvcly, evenif the Court determines that attempted
it crime, the Statéthaintains any
juty. mstruetxon error Was'hariless beyond.a reasonable
doubt vaen the Jud' & mstructed the: Jury: on “common

. ¢ Intent to commit the undetlying
offense and the statutory: elements of atiempted murder,
including “intent to kill” aid “malicé aforsthought;™ the’
State claims all elenients of attempted murder were'in fact
clhiarged and, thus, e[‘fectwely negated the judges charge-
that-attempted murder was-a general-intent. crlme _

to” commtt murder ‘as.an element of attempted murder,
and theréfore the trial ‘court erved by-charging the jury
that attempted murder-is a general dntent crime.” King,

CWESTLAW © 2017 Thomson Reuters. No clain to.original U5, Government Works,
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'412.5.C. at 411, 772 S:E.2d at 193, Because the phrase
*with intent to kill” in section 16-3-29 does not identify
‘what level of intenit is required, the Court of Appeals
‘properly looked to thelegislative history of scction 16-3-29
:and appellate: decisions holding that “attempt crlmes
'requxre the State i) prove thc defendant had $pi

-tS Eid at 192, Further, while we. agree w1th the Stdte'-

that the statement referenced from Sution coustltutes
=dlcta, xt 1s sull an accuxate st‘ttement of l'1w Id (“

'qpnscnous]y mte‘nde‘d the .com_pletxon of acts comprlsmg .
the [attempted]. offerise.” ™ (quoting Siifzon, 340 S.C. at

397, 532 8.E.2d at 285)).

Nevertheless, despite our‘agreemént with th"e co'nclusi'on

: .expand on the analysxs Speuﬁcally, because the Court'

-of Appeals did-not sufficientlyparse section 16-3-29, it
-neglected to address the 1mphcattons ofthe: phrase ‘malice
-aforethought, either-express-or implied.” :

While if may seém connterintuitive for the attempt of a
crime to require a higher level of mens rea-than that of the
completed crime, this is the'majority rule and a ruleithat
ourappellate courts and General Assembly have followed.
Consequently, as:will be discussed, we hold thata

it section 16:3-29.

“The lnghest possible mental-state-for erimital.attempt,
_intént, is necessary ‘because. criminal attempt
focuses oh thc dzmgcrouqness of the "actor; not ‘the
act.” 22 C.J.S. Criminal Law:. Subsmntlve Principles §

156, at 221-22 (2016), Thus; “[als the crime of ‘attempt

is. commonly regarded: as- a ¢ it -crime: and
@s it is logically .impossible to- attemmipt an unmtended

result, prosecutions are generally not ‘maintainable for.
* attempts io commit general intent crimes, stich as eriminal

recKlessiiess, attempted ‘félony .murder, or attempted
‘manslaughter.” Jd.

‘Based on these general principles, the: majority of courts in
other le’lSdlCthﬂS have concluded thatattenpted murder
‘lequlrcs thet to Kill, See.generally Jeffrey F.
Ghent, Annota, 1o, What Constitutes Avempted Murder,

S4A.L.R3d6]2,83, 12.5_(1973 & Supp. 2017) (collectmg‘

state and federal cases identifying what constitutes the

. crime of attempted murder, including whether | >
iitéiit is a requisite element). In réaching this conclusxon,
" these courts have. differentiated between the required

f to kill is an élement of attempted muider as codified i

mental states :foru-attempted murder and murder:

*§ For example, in Keys v State; 104 Nev. 736, 766

" P.2. 270 (1988), the Supreme Court of Nevadafound that

it: was ‘error. fm the mal :court to refuse to instruct the
ific to. 1(111 is-an. essential element
of :the crime of attempted murder. Recogmzmg that
this issue presented “a continuing source of cofifusion;”

~the. coirt sought to. élarify this area of criminal law
';__;by d:stmgmslnng the crime- of 'tttempted murder from

1o klll. Id. at 272—73. ',I‘he coux_t e_xplamed

Attexnpted smurder can be.committed only ‘when the

accused's acts are accompanied by express malice,
mahce in: fact One caunot artempl to klll another w1th

* An attempt, by naturc, is a failure tof accomphsh
what ong :intended: to. do. Attcmpt means lo tiy; it
means, an ¢ffort to bring -about & desived result Thus
onhe-canniot attempt to be neghgcnt or attempi, o liave. -
the general. malignant recklessness contemplated by tli¢
legal concept, “implied malice.” One cannot be guilty
of attempted ifarder by implied malice:because i im lied.

it

‘malice does not encompass the essential §
to kill.

An attemot 1o Kill with express malice is, on the
other ‘hand_ completel consxstenthth the § eclfic;

" malice-is the “dehbexate intentioir unlawfully” to: kill
‘2 human. _Attempted murder, then, is:the attempt-to.
kill a person with express: mallce,:-_

oracts wh1ch tend, but fail, fo. kill ahumdn bemg, when

such:acts:are done w1th express malice, namely, W1th the»

ldehbemte intention unlawfully to kill.

Id at 273 (cxl'mons omitted) (second emphasis added)

Although -our. a’pp’éllate courts have not issued an
.expository opinion like that of the Supicine. Court of
Nevada, we ‘believe the decisions, whenviewed as; awhole,

‘reach the same conglusion. Like other Jurtsdlctxons, South.

Carolina lias not bécn nnmune from confhctma case
law regardmg levels of - criminal intent. However, this

WESTLAW © 2017 Thomson Reulers. No claim ta original U.S. Government Works. s
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conflsion appears to-have arisen out of the relationship
‘between the crimes. of murder and ABWIK. See 23°S.C.
Tur. Homicide § 34, at'215:(1994) (recogm7mg ambxgmty
in .case law regarding whether a §péc
1§ required for the -critne of ABWIK), see also .S(ale T
Jefferies, 316 8.C. 13, 18, 446 S.E.2d 427, 430 (1994) (“At
‘common law; crimes generally were classified as requiring
gither ‘general intent’ or Specific i intént. This venerable
distinction, .however, has been the source of a good deal
;of confusjon,” (citation omitted)):

Significantly, the two crimes were originally designated,
as one offense. See’ State v. Jones, 133.8.C. 167,172, 130
S.E: 747; 749 (1925) (recognizing that-offense of “assault
and battery with intent to kill and murder” contained
“all the elements of murder cxcept the death of the: party
assailed”™), overruled by State v. Foust, 325 S.C. 12, 479
S.B.2d 50 (1996). Yet, whilé the offenses of ABWIK and
‘murder ulthmately evolved into‘two discrete crimes, courls
assigned conflicting mental states to each: offense. Se¢,
eg., State v. Mouzon, 231 S.C. 655, 662; 99 S.E.2d 672,
675 (1957): (concluding. evidence wassufficient to-sustain
coiwiction, for murder althoiigh there was “no -actual
intenit to kill'or injure another, there [was] evidence of such
recklessness and ‘wantonséss -as to indicate- a- depravity
of mind and disrcgard of human life, from. which a jury
could infer-malice™); State v. Hilton, 284 $.C. 245, 248;
325.8:E:2d.575, 576(Ct: App. 1985)(“Assault and Battery
with intent to kill requires a finding of a specific inteit
to kill.?), everruled by State v. Foust, 325 S.C: 12, 479
S.E.2d 50 (1996); State v. Fenmell, 340 S.C, 266, 531
S.E.2d 512 (2000) (affirming defendant's convictions for
murder of intended victiin and ABWIK of unintended-
victim; noting that the required mental state for ABWIK,
like:murder, is malice dforethought and concluding that
ABWIK conviction was supported by ‘the doctrine of
teansferred intent).

=6 Not until this Court's decision in Foust was thete
any atternpt at clarity. Sware v. Foust, 325 S.C. 12, 479
8.E:2d 50 (1996) In Foust, the Court wis tasked with
determining what level of infent:is necessary to sustain
a conviction for ABWIK. Jd. Initially,” thie Court noted
that-“South Carolina caselaw on the requisite intent to
.commit: [ABWIK] is ambiguous.” Id. at 14,479 §.E.2d
‘at'51. The Court attributed this ambigiuity to “the. fact
that [ABWIK] bas been defined -as the. unlawful act of
-a violent nature to the person of another with malice
-#fotethought; either express or implied.” Id. As a result,

mtent to kill, wlnle ABWIK does not requlre as

the Court noted that “[a] number of cases-since. Joues
‘have reiterated. that [ABWII] requires both an iritefit to
Kill and malice.” 7d. at 15, 479 S.E:2d at 51. While the

Court acknowledged that these “cases indicate that some
intent must be demonstrated before -an accused mdy-be
convicted of [ABWIK],” it: did “not believe they stand
for the proposition that &, t to kill must
be shown.” Id. Accordingly, the Court held that. “jt is
s_ufﬁcicnt-if there is shown some g_e‘n‘erali intent; such as
that heretofore applied in cases of niurder i this State.”
Id. The Court then.instructed that “in charging juries.the

Jaw of [ABWIK], South Carolina trial judges shouldgivea

standard ‘intent’ charge, but need not advise the jurythat
the defendant must have a.§pgeific intént to kill before he

‘may be. convicted of [ABWIK],” Id. at 16, 479 S.E.2d at

52 (footnote omitted):

Ini 2000, ten years prior to the. statutory enactment of
the-crimic of attempted- murder; this Court declined to
adopt the commoti law criie of attempted. muider:. State
¥, Sueton, 340 S.C. 393, 39899, 532 S.E.2d 283, 286
(2000).In Suuon ‘the defendant was convicted of ABWIK,
attempted murder, and possession of & firearm during the.
commission of a violent ctime. J:On appeal; the Court.
of Appeals vacated Sutton's attempted mtifde"r conviction
and sentence, finding ABWIK and attcmpted niurderadre,
in essence, the same offense. 1. at 393, 532 S.E.2d at'284..
This:Court affirmed as modified the decision:of the Court.
of Appéals: Jd. at:399, 532 8.E:2d at 286.

Citing Foust, this. Court noted that “a. §peeific v
not required ‘to commiit [ABWIK]* Sutton, 340 S.C. at
396, 532 S.E.2d.al 285, Premised on this ‘principle; the
Courtdistinguished the common law.of] Tense ofattempted
murder from the conmmon law offcnse of ABWIK by

,,,,,,,,

. Id. at:397, 532:8.E.2d at 285-(“Although a murdei”
may be committed without an intent to kill, an dttempt to
cotmit miurder requires 4 § et to kill.” (citation
omitted)). Instead, the Court explained ‘that ABWIK
requires the same geueral ifitent as turder and s often
described as follows: “if ‘the victim had ‘died from the

injury, the defendant would have been guilty of - niutder.”

Id. at 396, 532 S.E2d at 285; The Court concluded
there was no need to adopt the comrion aw. offense of
attempted smurder bécause South ‘Carolina's, “common
law-offenses of [ABWIK]-and [AWIK] (assatilt with interit
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to kill) adequately cover the conduct which attempted
amurder would include.” Jd. at 398-99, 532 $.E.2d at 286.

‘While Sutron has continued to be cited, as evident by

the, Court of Appeals' decision in the instant case, the

bnderlying basis for the Court's statement regarding
-attempted murder has never really been challenged.

See, e.3., State v. Wilds, 355 S.C. 269, 584 S.E.2d 138,

(Ct. App. 2003) (citing. Foirst’ and Sutton, .discussing
express and implied malice, and concluding permissive

‘inferenice of tatice, which arosé out of deféndant's reckless.
use of automobile, was sufficient to' support ABWIK.

conviction).

‘In 3007, the Court of Appeals in State v. Kinard,, 373
8:C. '500, 646 S.E.2d' 168 (Ct. App. 2007), initiated a
challenge by pointing out the inconsistendies in our state's
case’ law' jegarding “malice aforethought.” .In Kinard,
the defendant was-convicted of first-dégree:burglary and

ABWIK. /i On appeal, Kinard, contended:the trial judge -

" erredinrelusing to é:{plic_itly charge thejui'y on the general
‘intent required to-convict for ABWIK. Jd. at 502, 646
'S:E.2d at 168. The Court of Appeals disagreed, finding
the judge's charge on “malice aforethought™ was sufficient
as it implicitly included the required mental state for
ABWIK. Id. at 503, 646 S:E.2d at. 169-70. In so ruling, the
court recognized that “malice aforethought cncompasses

- both.the specific and general intent to commit murder.”
Id. at 504, 646 S.E.2d at 169. Thus, because ABWIK -

éncompiisses each of the' required elements of murder
except: for-the death of the vietim, the court found that “it
is axiomatic:that malice aforethought be-the inental §tate
(o commit [ABWIK]." /d.

*7  THowever, despite this conclusion, the court

recognized the‘confusion in our state's ‘jurisprudence
concerning, the. requisite mental state for murder and
ABWIK. The court stated:

‘While we are mindful of previous
opinions from the appellate courts
of ‘this state which have treated
intent to kill and malice.as separate
tequirements, we, much like both
parties and the trial judge ‘below,
fail to discern any significant
differcnce’ between general intent
to kill aind malice aforethought as
they. pertain to ABIK. Since the
definition of malice aforethought

encompasses general intent to kill,
we find it difficult to reconcile
a manner in which one could
find malice aforethought and
yet not find general intent to
Kill. Further, we- read ‘the Foust
opinion a§ the elimindtion of ‘this
artificial distinction, In stating that.
gonie general intent suach as that
hetetofore applied in murder cases
in this state was sufficient fo
prove ABIK,. the Foust court was
establishing malice aforethought as
the: necessary general intent. Since
malice aforethought undoubtedly
has been -established as the intent
requited in murder cases; ‘Wwe
necéssarily srriver at the 'abovq
conclusion. Moreover, our state
Stlpijenie ‘Court 1'ezifﬁi’ined malice
aforethought as the.required. mental
state_ for - ABIK: in -an opinion
decided four yeafs subsequent to
Foust. Fenneéll, 340 8.C. at 275, 531
S.E.2d at 517. Accordingly, we find
the trial court's jury instruction,
which properly charged the jury
regarding malice aforethouglit, to be
without-error. The jury was given a
proper “intent” charge.

1d, at:505, 646 S:E.2d at 170.

Kinard ‘identifics what is. missing ‘from ‘the Court -of

- Appeals' analysis.of section 16:3-29 of the'South Carolina
.Code. Specifically, the Court;of: Appeals focused on the:

phrase’ “with intent to kill™ in isolation and did not

considet the:remainder:of the-statute concerning “malice.

afdre_thought;” Had the cgur_t"dpnc 50, the &ec’isign woiild

have ‘been much- clearer as to why attempted murder

10 kill.

requires a §piegific

Additionally, it is necessary: to address both ‘patts of.

section 16-3-29 as it demonstrates that the General
Assembly created the offense:of attempted murder by

purposefully ‘adding-thé langnage: “with intent to kil

to “malice aforcthouglit, cither express of implied” ‘to
require a higher level of mens rea for attempted murder
than that of murder. Moreover, the addition of the “with

intent to kill” language effectively negates the ‘State's
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clain that the General Asseiibly merely codified ABWIK.

Because our case law, particularly Foust, establishes:

“malice aforethought™ as the required mental state for
ABWIK, the-additional language of “with intent to kill”
clearly elevates the required mental state above a general-

. .2
intent crime.

While we are: convinced that this is the correct
interpretation, wealso acknowledge the ambiguitycreated
by-the language in section 16-3-29 as aptly noted by the
author of the concurring opinion, However, unlike the
concurring opinion, we find the legislative history, when

read in its etirety, supports our conclusion. 3

#§ Scction 16-3-29 is part of the “Omnibus Crime
Reduction and Sentencing Reform Act of 2010
(the “Act™),” which was epacted in response to 2
report submitted to thé General Assembly by the
South Carolina Sentencing. Reform Commission (the
“Commission™): Seuth Carolina Sentencing Reform
Commission. Report (Feb. 1, 2010). 4 This Commission
was established by the General ‘Assembly in 2008 to
.address :the “[dising recidivism rates; ingreasing prison
populations, limited sentencing alternatives and re-entry
programs, and: mounting correctional costs for both
state and local governments.,” Id. at 1. In its report,
the Commission ‘offered numerous recommendations
to address these issucs. Of significant import, the
Commission recommended that the General Assembly:

Enact Jegislation to restructure by statute the degrees of
agsault and battery, including the existing common law
and statutory offenses, so that the common law offense
of “Assault and Battery of a High and Aggravated
Natuge
“Assault. and Baltery with Intent to Kill™ (Section
16-3-620); ‘is rcpealed. In the legislation, cstablish
_glta_d_uatjcfd offénses of “Assault and Battery,” to
include “Attempied Murder,” “Aggravated Assault
and “Battery,” and “Assault and: Battery,” with
" commensurate penaltics.

Id. at’21-22.

‘The General Assembly followed this recommendation

as evident by the langgage in the Preamble to the Act.

Specifically, the Preamble states that the Act: (1). adds

seclion 16-3-29 “so-as: to ¢reate thie-offense of attempted

murder and provide a penalty”; (2). “cicate(s] various

> is abolishied; and the statutory offense of

ievels and degrees of assault and battery offenses”;
(3). amends section 16-3-G10, felating to assault with a
concealed weapon, “So-as to reference the new offenses:
of attempted murder- and- assault and battery”; @, is
enacted “to repeal sections 16:3-312, 16-3-620, 16-3-630,.
and 16-3-635.all dealing with various-assault and battery
offerises”; and (5); is enacted “to repéal certain common

law assault.and battery offenses.” Act No. 273, 2010 S.C..
Acts 1937 (emphasis-added).

Tn turn, thcs_e=directives were codified in sections 16-3-29
and 16-3-600. See State v. Middleton, 407 8.C. 312, 315,
955 S.E.2d 432, 434 (2014) ( “Through the passage of

the [Omnibus Crime Reduction and Sentencing Reform
Act of 2010] the legislature: abolished all common law.

‘assault and battery offenses and all prior statutory assault
‘and battery offenses. In' place ‘of these offenses, the Act
‘codifies -attempted murder in section 16-3-20 and four
‘degrees of assault. and battery in section 16-3-600.”).

Notably, a person convicted -of attempted murder faces
a potential 'sentence: of thirty years' impiisonment in

‘contrast to the potential twenty-year sentence previously
provided for ABWIK: §.C, Code. Ann. § 16-3-29 (2015)
(providing for offense.and penalty:of.attempted murder);
- Id. at'§ 16-3-620°(2003) (identifying offense and penalty of

ABWIK), repealed by Act No. 273, 2010 8.C. Acts-1937.

4] Considering the legislative history asa whole, we
tonclude that section 16-329 is not a codification
of ‘the offense of ABWIK. We (ind the General
Assembly expressly repealed the offense of ABWIK and
purposefully created the new offense of attempted murder,
which includes a “SpEcific initet to kill” as-an element. 3
Accordingly, we-agree with the Court of Appeals:ithat the:
trial judge erred in chatging thejury that a+ ¢ infeit
to kill is not-an element of attempted murder. Further, we.
agree that this error cannot be deemed harmless.

B. Admissibility of Officer's Statements Regarding
Investigation

9. 5] The State argues the Court of Appeals erred
in ruling Officer Butler's testimony regarding -what she
Jearned during. her investigation of the crime scene
congtituted madmlsuble hearsay. Contrary-to the Court
of Appeals' interpretation, the State asserts that .Smte:

v, Kromuah, 401 S.C. 340, 737 S.E2d. 490 (20.1;3),. (
State v. Weaver, 361 S.C. 73, 602_S.E_.2d 786 (Ct. »Appi.
2004), aff'd as modified by 374.5.C. 313, 649 S.E.2d
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479 _(20()_,’1),7 -support the admission of Officer Butler's
*limited ‘testimony.” Specifically, the State claims that
Officer Butlei's testiniony, like that of the investigators
in. Kromah and Weaver, did not iiupermissibly repeat
statements'made by individuals she interviewed, Rather,
‘her testimony. merely relayed what'she learned as part of
er investigation of the erime scene.

Further, the State confends that, even if Officer Butler's
testimony’ constituted inadmissible- hearsay, any error
in its admission was harmless beyond a reasonable
-doubt. Unlike the Court of Appedls, the State believes
Officer Butler's testimony regarding multiple. shots fired
.did not afféct the jury's detexmmanon that King was
‘guilty. of -attempted murder. According to the State,
the Court of Appeals' conclusion was based on the
incorrect assumption that “the only way-the jury could
find attempted murder ‘was to..believe multiple shots
“were fired.” In contrast, the State asserts the undispu’tcd
‘testimony that Kingfired oné shot inside the cab was
sufficient for the jury to find King possessed the requisite
‘initent to kill, including a specific fiiteit

‘We agree with the Court of Appeals that the trial
judge erred.in admitting the testimony of Officer Butler.
‘We find the Court of Appeals coxrectly distinguished
Officer Butler's testimony from that fouid admissible in
Kromali and Weaver. Further, we agree-with the Court of
Appeals that-any error in’the admission of the testimony
. would have only affected the jury's determination of the
‘atlempted murder charge. Additionally, like the Court of
Appeals, we conclude- that the error, if combined with
the erroneous attempted murderjury instruction, was not
harmless as-to the attempted-murder charge.

However, despite our agreement with the ultimate
‘conchision of the Cotirt of Appeals, we decline:to rely on
the supporting authority cited in the opinion. Specifically,
.the Georgia case cited by the Court of Appeals is now
of .guiestiohable value as a state statute has been enacted
to address this issue.® Moreover; the Eleventh Circuit
case. hias. since beéen: a'broga’.ted.9 Accordingly, given the
subsequent history of these cases, we modify the Court of
Appeals' analysis.

*10 [6] We find the disposition of this issue involves a
straightforward hearsay analysis. “Hearsay is a statement,
which may be written; other than one made by the

declarant while testifying at tcial, offered in evidence

1o prove the truth of the matter ‘asserted.” State w.

Brockmeyer, 406 S:C. 324, 351,751 §.E.2d 645, 659 (2013)
{quoting In re Care & Treatment. of Harvey, 355 S.C.
53, 61, 584°S.E.2d 893, 897 (2003)); Ruile'801(c), SCRE.
“Hearsay is not admissible unless there-is an applicable

exception,” Brockmeyer; 406 S.C. at 351, 751 S.E2d at

659; Rule 802, SCRE.

Here, as cotrectly recognized by the Couit of Appeals,
Officer Butler's testimony wasg hearsay 4s it \vas; based

‘exclusively on what ‘the witnesses. told' her during the
‘neighborhiood canvas and was offeted to prove:that King
fired more-than-one.gunshot. Further; we donot discern,

nor has the-State:cited, any exception to' the hearsay rule
that would provide for the admissibility of the testimony:.,

Nonetheless, éven with this straightforward analysis; we

‘Believe it is necessary to caution prosecutors against

using “investigative information” as it appears this is-an

attempt-to circumvent the rules against hearsay. See, e.g,

Lewis v. State; 80 So.3d 442, 444 (Fla. Dist. Ct. App.
2012y (concluding that inveéstigating officer's. testimony
that he developed a suspect-and, i turi,.a photographic
lincup, after speaking with two non-testifying witnesses
constituted inadmissible heaisay; stating, “[wlhcre the
implication from in-court testimony is that a non-
testifying witness has made an out-of-court statement

-offered to-prove thc:de‘féndant’s guilt, the testimony is not
-admissible” (citation omitted)); State v. Magee, 143 So.3d

532, 537 (Ld. CL. App. 2014) (“The feict that an officer

‘acted oniinformation obtained from an informant may be
relevant to explain his conduct, but may not be used as-a

passkey to bring before: the jury:the substance of the oui-
of-couirt inforination that would otherwise be barred by the
hearsay rule.” (emphasis.added)). '

We are persuaded by the explanation offered by the
Supreme-Court of Kentucky. Ruiz'v. Comriomvealth, 47 1
S.W.3d 675 (Ky. 2015). In Ruiz; the court attempted
to dispel any misconception that testimony from an
investigating -officer regarding the.-content- of out-of-
court slatements was admissible. Speeifically, the court.
éxplained:

An out-of-court statement made to a police: officer is
judged by the same tules of evidence that govern any .
out-of-court statement by.any out-of-court declarant. If
it is relevantand probative only to prove the truth of the
matter asserted by the out-of-court declarant, then'the
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‘statement s hearsay, and its admission into evidence is
governed by the t_ra‘di‘tiona_l' hearsay rule. And,-as any
other statement, if the out-of-court statement made'to a
police officer has relevance and probative value that is
_not dependent uponrits truthfulness, and it is noroffered
into evidence. as proof of the matter asserted, then by
definition the evidence i$ not hearsay. "

Wk

In such circumstances, because the out-of-court
staternent would not be subject to the hearsay rule,
its ‘admissibility would be determined by application
of other rules of evidence. So-called “investigative
héarsay™ s still, filndamentall}{, ‘hearsay. There. is
no special kind of evidence knowi .as “investigative
hearsay;” we. have no rule of evidence called the
“investigative. hearsay Tule.” Use of the term imparts
no meaningful information to the analysis that is not
otherwise supplied by the-word “hearsay.”

*11 Riiz, 471 S.W.3d at 680-82 {citations and footnole
omitted).

{7} Based on this reasoning, we:caution ‘against the use
and admission of “investigative ‘information.” While it
iiay be couched in terms of explaining-an officer's conduet
during an ‘investigation,. it may not; be used to offer
the: substance of an out-of-court statement that would
otherwise violate ourstate's rules against hearsay.

C. Admissibility of Detention Center Phone Call

18] Kingargues the Court-of Appels erred in summiarily
alfirming: the. judge's degision permitting the State to
publish-to-the jury a recording of a fifteen-minute phione
call King made while incarcerated. Because the State's
purpose in introducing the recording was ‘to establish
‘King's ownership of the cellphone number used to contact
the cab: company, King asserts this could have been
.accomplished by introduéingédeténlion centér phone logs.
Fuither; King: maintains that any probative: value ‘of
the recording was outweighed by the danger of unfair
prejudice. created by the recording, which contained 4
profanity-laced conversation between Kingand another
individual that inferred King had been charged with prior
" crimesisimilar to those for whicl he Was:cuirently on trial.

For séveral reasons, we: agree with King that the. trial
judge abused his discretion in admitting the recorded

phone conversation. See Stute v. Pagan, 369-8.C. 201, 208,
631 SE.2d 262, 265 (2006) (“The admission. of evidence

‘i, within the discretion of ‘the trial court and will not

be reversed absent.an abuse of discretion. An.abuse of
discretion occurs when the conclusions of the trial-court
either lack evidentiary suppoit or are controlled by an
-crror of law:™ (citation omitted)). 10

First, the judge adamantly refused to listen fo the
recording prior to -.publishing it to the jury. By failing to

listen to the recording or requiring the State-to produce

4 transcription of the recording for his: review, we find
the judge abused his- discretion. See- State v. Smith, 276
S:C. 494, 498, 280 S.E.2d 200, 202 (198]) (stating that
“[iJt is an equal abuse of discretion to refuse to exercise
discretionary authority when: it is warranted as it.is to
exercise the discretion improperly™).

Second, without listening to the recording,. the judge

. was unable. to determine whether the probative value

outweighed any unfair prejudice.- See State v. Dial, 405
S.C. 247,260,746 S:E.2d 495, 502 (Ct. App. 2013) (“Actrial
[court's] decision regarding the. comparative probative
value and prejudicial effect: of relevant evidence should
be reversed only in exceptional circumstances.” (internal
quotation marks omitted)); Ritle 403, SCRE (“Although.
relevaitt, evidence may be excluded if‘its probative value
is substantially outweighed by the dariger of unfair
prejudice.”). While the recording: was televant to the.
State-cstablishing King's ownership of the.cellphone that.
called the cab company, it was not the only evidence that
could have served this-purpose. Rather; the testimony
of Sergeant Kevia Heyward, who was employed at the
‘detention center,.and thc-dét(mtion center call fogs clearly
established that King-called this iumber sixty-three times
in one month. Further; the State could: have: agreed fo
the request thiat it stipulate to King's ownership. of the.
cellphone.

%12 ‘Third, 'the limited probative value of the recording
‘was outweighed by the unfair prejudice to King. The.
fiftech-minute recording is riddled with pmfanity,' racial
slurs, and impermissible references to Kirg's prior bad
acts. See Siate'v; Cheesebore,346.8.C. 526, 547, 552 S'E:2d
300,311 (2001) ( “Evidence is-unfairly prejudicial if it has
.an undue tendency 10 suggest a decision oh an improper
basis, such as an emotional one.”).
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191 Taking all of these factors into consideration, we find
" the Court iof Appeals erred in affirming: the admission
‘of the recording. However, we conclude that this error
-does not.warrant reversal of all-convictions as advocated
by King. While this- serves as another basis ‘to reject
‘the State’s position that any erior with fespect to the
-dttempted murder charge was harmless, it dogs. not have:
the same significance for the charges of armed robbery
‘and possession of a firearm during the commission of a
-violent crime. See State v. Tapp, 398 S:C. 376, 389, 728
S.E.2d 468, 475 (2012) (“Engaging-in this harmless. error,
-analysis, we fiote that ouf jurisprudence requirés: us fiot
‘to question whether the State proved. its case beyond a
‘téasonabl¢.doubt, but whether beyonda reasonable doubt
the trial error-did not contribute to the-guilty verdict.”).

Because the recording is very difficult to understand,
we question whether the jury in fact was influenced by,
it In any event, it was not enough to affect the jury's
-determination of the armed robbery and related weapon
charge as the emphasis of King's defense was focused
on the requisité level of intent for altempted murder, in
particular the conflict over the number of shots fired.
Further; there was no real -dispute over the charge: of
armed robbery as Brown positively identified King as'the
suspect and testified in detail that he gave King the “give
away" money in response to King pointing the weapon at
his head..Consequently, we-conclude that'the admission
of ‘theé recordinig does not warrant Teversal of King's
convictions for armed robbery and possession of a firearm
during .the commission ofa violent crime. See State v.
Black, 400 S.C. 10, 16-17, 732 S.E.2d:880, 884 (2012) (“To
warrant reversal, an error-must result in prejudice to the
appealing party.”). o

1V, Conclusion

In conclusion, we agree' with the Cowrt of Appeals'
decision to affirm King's convictions for armed robbery
and possession of a fitearm during the commission
of a violent crime and 1o reverse and remand King's
conviction Tor atteripted murder. Yet, we- clarify that
the offense of attempted murder, as codified in section

16:3-29 of the South Cexolma Codc zmd vxewed in ns :

entirety, rcqlures a §peeific -
conclude, based on our state rules.of ev1dence, that Otﬁcer
Butler's testimony should not have béen admitted as it
constitutedinadmissible hearsay regardless of the fact that

it was offered by the State to explain Officer Butler's
ihvestipation, Hogvever, like the Court of Appeals, we find-
the admission of this testimony constituted harmless error.

‘Finally, in contrast to the Court of Appeals, we hold that

the trial judfe erred in admiitting the recording of King's
detention center_-p]1onevgall.iNeverthe]ess, we concludethe

admission of the recording constituted harmless. error.

Accordingly, the decision of the Court of Appea-lsis

AFFIRMED AS MODIFIED.

Acting Justices DeAndrea Gist Benjamin and J. Mark
Hayes, 11, concur.

Acting Jus‘ﬁ_ce Costa: M., "Pleicones concurring in result
-only. KITTREDGE, E, congurring in.a separate opinion.

JUSTICE KITTREDGE:

“*13 1 concur in result. 1 write separately because 1
construe seclion 16-3-29 of the South Carolina Code !
-differestly thair the majority.

AAAAA

.my compIcte ngrcemcnt with lhe méjority's. analysis: and

conclusion concerning the errotr-in the admission. of-the
chdlleng,ed portions of Officer Jennifer Butler's testimony.

‘While-the. admission of this evidence was h'umlcss das to

the armed robbery and fircarm possession: charges, the
evidénce was not harniless beyond a re_asdnabledbﬁbi-a’s
to the attempted murder charge. I similasly agree with
the majority that the trial court abused its discretion in.
admitting the-entirety of Raheem King's jail telephonie
call recording. Nevertheless, for the reasons. persuasively
advanced by‘the majority, I find the error in.the admission
of the-telephone call recox.d:xlg ham‘les_s 4y to the-armed
robbery and weapon charges.

I turn how to what I view ag the primary issue beforé
the Court, for our construction of-the attempted murder
statute will have significant implicatiOns, ‘at-ledst antil’
the legislature responds and clarifies the ambiguity in,
seclxon 16-3 -29 The quesuon is. easxly smted—-whetherthe

J ushc= .Bedtty ona welI-reasonedr scholarly oplmon, but
I respectfully reach a different conclusion. I do so'on the
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‘basis that our singular focus is to determine the legislative
Jdntent €xpressed in.section 16-3-29.

Section 16-3-29 provides. -that.
intent to kill, attempts to kill another person with malice

aforethought, either expressed or implied; commits the
offense-of attempted imurder.”™ $.C. Code Ann, § 16-3-29:

(2015) (emphasis added). For conduct to fall within the
scope of the statute requites an “intent to kill,” as well as

‘malice aforethought, which may. be “either expressed or
“Jmplied.” Id. Bach of these phrases on ils own is clear, but.

‘when theyate conibined, theintent of thelegislature is not.

“The majority and I agree that the statutory language
‘ereates an ambiguity—"with ifitent to kill” speaks to a
Specific infent crime while “malice aforethought; cither

i

expressed or linphed” points to a general intent crime. T
‘would resort-to: legislative: history to resolve the tension.’

between the two phrases: At this point, however, the
amajoiity’ “expand[$] on ‘the analysis”

»olhex Jjurisdictions 'that follow thie genefal rule. But as T
see it, our sole task is to discern-what the South Carolina

Generdl Assembly intended in section 16:3-29. 12

*14 South Carolina’s common law offensc of “assault
and battery with intent to kill™ (ABWIK) does not follow

the general rule discussed by the majority. For many

years, there wagconfuision as to the intent requirement in
the offense of ABWIK. In. 1996, this Court definitively
answered the question and held the common law offense
‘of ABWIK requires only a showing of general intent, as

encompassed by the requirement;of “malice aforethought,

either express or implied.” Stare v, Foust, 325S.C. 12, 14-
,15 479 S. B.Zd 50,51 (1996) (*As thls Court hasrecognized
fit.is not required to commit murder, the
.l_og_lcal mfcx‘cn(':e is that, likewise; & $pecific intént is not
required to.commit [ABWIK].™ (Footnote omitted)).

Thereafter, in 2010, the legislature repealed the common’

law offense of ABWIK and replaced it with the statutory
offense. of attempted murder in section 16-3:29. As a

miatter of stitutory constiuction, we are to presume the

legislature-knew the law on ABWIK when it repealed the
common law offense and replaced it with the attempted
miurder statute. -See, e.g., Grier v. Amisub.of 5.C., Inc.,
397 S.C. 532, 536, 725 S.E:2d 693, 696 (2012) (“In
ascertaiuing the meaning of language used in a statute, we

“Ia] person who, with;

and reviews: the
majority rule that attempt crimes generally require a.
fic infent. We are further presented with case law-from:

presume the General Assembly is ‘aware of the common
law, and where 4 statute uses a term that, has a well-
recognized meaning i the law, the-presumption. is that
the Genéral. Assembly intended to use ‘the term in that
sense.” ” (quoting State v. Bridgers, 329 S.C. 11, 14, 495
S.E.2d 196, 198(1997))). If ever there was any doubt-as.to
the legislature's intent, the act that created-seetion 16-3:29
surely removed it, stating that, with two exceptions not
applicable here, “wherever in the 1976 Code [of Laws]
reference is madeto assault and battery with intent to kill,

it means attempted murder as defined in Section 16-3-29.”
-Act No. 273, § 7.C, 2010 S.C: Acts 1937, 1950,

At this point in my analysis, I conclude that section
16-3-29 represents the: codification of the common law
offense of ABWIK. In this regard, I am persuaded by the.
legislature’s use of the verbatim definition of ABWIK in
the section. 16-3-29 offense.of attempted murder, I résolve

‘the ambiguity: in. the “with intent to kill” language-and
‘the séemingly contradictory “with malice ‘aforethought,

cither expressed or:implied” language by resorting to our

case law defining the clements of ABWIK, especially the

requisite level of intent. We. know from Foust that it
is sufficient if there is shown some.general intent, such
as_ that heretofore applied in cases of murder in this

State.” Foust, 325 8C at 15, 479 S.E.2d at 51. If the

legislature.intended to create a §jigcifi¢ itéiit crime, why
did it use verbatim the language of the repealéd common
law offense of ABWIK that-had a setiled understanding
as- a general. intént criiné" 1 w’ould ‘therefore conclude:
that & speciié fiteit
offense of attempled murdel found In secuon 1 6-3-29,

notwithstanding that the phirase “with intent to kill” is
included in Lhc statute. Similarly, I know with certainty
that
'although the phrasc ‘with-intent ‘to- kill” isiincluded. in:

t'to kifl is fiot an element of ABWIK;

the name of the common law crime. For these reasons;

" I'would affirm the trial-court's finding and related jury:

instruction that “[a] §Pecific teit:to kill is not an element.

g

of attempted murder but it must be a general infent-to-

commit seriouis bodily harm.” B State'y. King, 412:8:C..

403, 407, 772 S.E.2d 189, 191 (Ct. App. 2015). While the

majomy ] analysxs of the general law concerning attempt.
and §pecifi€ inteiit is enlighténing, I respectfully do not:
believe it reflects our legislature’s intent:in enacting section.
16-3:29—and here, that's the: onlyiritent that matters..

*15 Because my view of the ‘evideiitiary challenges is.
in line with the: majority, I'concur in the remand for a
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new:trial on the attempted murder charge: Accordingly, T All Citations
corcur in resuit.

---8.E.2d -=--, 2017 WL 4800004

Footnotes

1

. See, e.g., 5:C. Code Ann. §:25-1-2895,(2007) {defining *attempts” in:Mififary:Code as "An act; done-with

The offense of attempted murder, as codified in secﬁoh"16-3 29.of the South Cérolina Code, is def ned as follows: “[a}
person who, with intent to kill, attetnpts to kil another person with malice aforethought, elther expressed or implied,
commits the offense ofattempted murder." 8.C. Code:Ann. § 16-3:29 (2015) (emphasis added).

We note thatourinterpretation’of section 16-3-29 Is consistent with other attempt statutes that require:a:

{fo commit-an offense-under this-code,-amounting to-more.than;mere’ preparatlon andténding even though failing'to & ect.
its. commission; is:an attempt to commit that offense.”).
in support of its: position; the concurnng opinion references a-single pravision.of the legislative history. See: Act No..273,
§ 7:€, 2010 S.C. Acts 1937, 1950 (stating; in relevant part, that “whenever in the 1976 Code [of-Laws]: reference is:
made to- assault and battery with intentto kill, it means-attempted murder as defined in’ ‘Section- 16-3-297). We believe the:
concurring opinion misconstrues this phrase. Like the Court of Appeals, we find “the Legislature-inciuded the statement
'[ABWIK] ... means attempted murder’ to'avoid any confusion asto how the new crime of attempted murder affects the.
operation of other statutes that.contain the phrase ‘assault and battery with’intent to kill:” King; 412 8:C. at-411; 772
S.E;2d at 193. ' ' ' '
This-Report'may be found at:
http:l/www.scs_tatehouse.golerchivég/CitizensIntefesiEagelSehtencingReformCommissio‘nl
CombinedFinalRepoit020110SigPage.pdf.
In an argument related to the State's attempted murder charge issus; Kifig posits; ds an-additional sustaining ground,.
the Court of Appeals erred in summarily affirming the trial judge's decisiob to instrugt the jury that malice may be inferred
from the use of deadly weapon. Because we affirm the-decision of the Coturt df_,\Appqalé regarding the requisité mens
rea for attempted murder, we decline 1o address King's additional sustaining ‘ground. ‘Seé 1'Op; L.L.C, v. Town of Mt.
Pleasant, 338-S.C. 408, 420, 526 S.E:2d:716, 723 (2000) {citing Rule 220(c), SCACR:and stating, “The appellate.court
may reviéw respondent's additional reasons and, if conviriced it is proper and fair to do so, rély on them or any other
reason appearing In the record to-affirm the lower court's judgment” (emphasis added)).
Whilewe find it unnecessary to address Klng ‘s additional sustalnmg ground we would. respectfutly suggest to the General
Assembly to re-evaluate the'language. follownng “malice: aforethought” as- the inclusion. of the word “implied” in section
16-3-29 is arguably inconsistentwith a §pi cnme SeeKeys.v. State 104 Nev. 736, 766 P.24 270, 273 (1988)"
{stating, " [o]ne cannot aftempt to kill another with implied:malice because there is no such criminal offense-as.an:attempt:
to.achieve an unintended result” (citation and Internal quotation rarks ommed)) Moreover, if there-is no- -evidence that
one charged with: atternpted murder- ‘had express malice and- a specific intent to kifl, we-believe the crime would involve:
a lower ievel of intent and, thus, would fall within the lesser degrees of the assault and battery offenses codified in section
16-3-600. See S.C. Code Ann. § 16-3-600 (2015 & Supp. 2016) (identifying levels and degrees of assault and"battery
offensges).
See State-v. Kromah, 401 S:C. 340, 737 S.E.2d 480 (2013) {concluding that investigator's:testimony about actions he:
took after conversations he had with three-year-old victim was admissible as the investigator d:d not directly relate to the:
jury. any statemients made by the.child.and the defénse had:-an opp8riunity to.cross-examirie the investigator),
See State v. Weaver, 361 S.C. 73, 802 'S.E.2d 786 (Ct. App. 2004) (holding that investigator's. statement that "all of the’
evidente led to” or pointed to defendant did not-conslituite inadmissible. hearsay given thé investigator hevér repeated’
statements made to Him by Individuals at the crime scene and the testimony was in response to questiohs asked on
cross-examination), aff'd as modified by 374 S.C. 313, 649 S.E.2d 479 (2007) (affirming bt modifying: Court.of Appeals’
analysis that police had probable cause for watrantless search of defendant’s vehicle),
The Court of Appeals noted that Weems v. Sfafe, 269 Ga. 577, 501°S.E:2d. 808 (1998) was decided under & former
provision of the Georgia Code. King, 412 S.C. at414 n.2, 772 8,E.Zd:at 196 n.2. However, in 2013, the Georgia legislature:
"sdbs‘tantlally‘r"eviset_j; the state's rules of evidence, See:Parker.v. State, 296 Ga, 586, 769 S.E.2d 329 (2015) (recognizing.
that Georgia's new.Evidence Code took effect on January 1, 2013).
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10

11
12
13

Uhited. States v. Baker, 432 F.3d 1189 (11th Cir. 2005), abrogated in part by Davis v. Washington, 547 U.8. 813, 126
8.Ct. 2266, 165 L.Ed.2d 224 (2006) (concluding that victim's statements, during 911 phorie call “interrogation,” identifying:
herassajlantwere non-testimonial under Crawford v. Washington, 541 U.S. 36, 124 8,Ct, 1354, 158 L.Ed.2d 177 {2004)).

‘We.reject the State's contention that King walved this“issue: because he ‘declined-the trial judge's offer to redact the

recording prior to publication to the jury. King presented an “all or nothing” objection-to the recording as it would have:
been' futife to redact the objectionable language and content from the recording. Had:a redaction been-possible; the.
recording would have been.of no value to the State.

“A persoh who, with Intent to Kill, altempts to kill another person with malice-aforethought, ‘sither expressed or implied,
commits the offense.of attempted murder.” S.C. Code Ann..§ 16-3-29 (2015),

Because the heart of this case lies at the intersection of Iegislative-ahd.'criminalz'intent in South Caroling, in'my view,
decisions.of other states' colrts intetpreting their own particular laws are of fittle_help.

For the same reasons, }-would affirm the trial court's “permissive inference. of malice‘from the use of a deadly weapon™
instruction; an issue the majority does nat reach. :See:State-v: King, 412:S.C. 403,418, 772 S;E.2d 189, 197 (Ct. App.
2015)..Given that am inthe minority in believing that the attempted murder statite requires:only a general.intent, | would
caution.against any implied malice Instruction in a-future prosecution-under section 16-3-29. Far the'reasons pointed out
by the majority, it seems tome that the'éoncept of implied malice has no place in'a prosecution for a Spegifi ifiteiit crime,
The majority has wisely suggested that the General Assembly reevaluate the implied malice language in the statute in
light of the Court's kolding that attempted murder requires a specific intént {0 kill. The necessity. of legislative action, of
course, depends on the legistature's acceptance or. rejection of this Court's:determination of legislative-intent.

End of Document © 2077 Thomson Reuters. No claim 1o original U.S. Governmert Works.
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