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Leah B. Moody 235 East Main Street, Suite 115
Lbmatty@comporium.net Post Office Box 1015 (29731) JUL ? 0 72016
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July 25,2016

Mr. Daniel E. Shearouse

The Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29221

RE: Braquette Walton, #353118 v. State of South Carolina
Case No.: 2015-CP- 46-0889

Dear Mr. Shearouse:

The York County Court of Common Pleas appointed my office to represent Braquette
Walton in her Post-Conviction Relief action. Please find enclosed for filing the original
and two (2) copies of the Notice of Appeal and Proof of Service in the above-referenced
case. Please return the clocked copies to me in the enclosed self-addressed, stamped
envelope. Also enclosed is a copy of the Order Dismissing Post-Conviction Relief
Application.

Thank you for your assistance with this matter.

cerely,

ah B. Moody

Enclosures

Cc Braquette Walton
Justin Hunter, Esq.
David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID
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NOTICE OF APPEAL

Braquette Walton appeals the order of the Honorable Frank R. Addy, Jr., dated
May 4, 2016 and mailed on July 14, 2016. Appellantreceived written notice of entry of

the final order on July 18, 2016. M /h
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STATE OF SOUTH CAROLINA

.) ..-INTHE COURT OF COMMON PLEAS
) -OF THE SIXTEEN 'H JUDICIAL CIRCUIT
COUNTY OF YORK ) ,,
) 2015-CP-46-889
. Braquette Walton, | ) . S =
S.C.D.C. No. 353118, ) = .
- Applicant, D ' : _ — ¥
_ ). ORDER OF DISMISSAL - w &
 State of South Carolin, ) 23
, - ) o
‘Respondent, )
_ )
This matter comes before the Court by way 6f an. Apphca tion for’ Post-Convrcnon Relief

(PCR) ﬁled March 24 2015. Respondent. made its Return on or about August 6 2015. An

ewdenuary hearmg 1nto the matter was convened on-April 19, 2016, at the Moss Justice Center

in York, South Carohna. Apphcant was present at the hearing and representéd by Leah Moody,

Esqulre Justm Hunter Esquire, of the South: Carolina Attorne * General's Office represented

Respondent At the heanno

_ Smrth Esqulre also testrﬁed This. Court had before it-a copy. of Applicant's records from the

_ York County Clerk of Court, Applicant's records: from ‘the -South: Carolina Department of

o Correctlons the trial transcnpt Apphcant's PCR Application, and Respondent's -Retum.

._:I. ‘ PROCEDURAL HISTORS
Apphcant 1s presently conﬁned m the South Carolina- Departmert of Correctrons pursuant to
| orders of commrtment of the York County Clerk of.Court. On February 16, 2012, a York’ County |
gl'a.nd Jury mdlcted Applicant for murder (2012-GS-46-865), exp.oitation of a vulnerable adult

(2012 GS—46 -866), four counts of forgery and uttering (2012-GS-46-868, -869, -870, -871), and

- abuse or neglect of a vulnerable adult rcsultmg in death (2012-GS- -16-883). On August 16, 2012,

S Pag.e‘il.,Qf.ll-'--r ]

Applicant testified on her own behalf, Applicant's trial counsel, Phil v



the' grand j jury mdwted Applicant for four addmonal counts of forgery and’ uttermg (2012 GS 46-
867, -3016 -3017 -3018) and- bu.rglary 1nthe ﬁrst degtee (2012-GS- 46 3015)

The State called tte case for trial on Octobex 29, 2012 before the Honorable John C.
Hayes III and a jury. Phil Sn:uth and Ashley Anderson, Esquires, represented Applicant. The
jury found Applicant guilty. on« all counts: Judge Hayes sentenced Applicant to life i 1mpr1sonment
for murder, to tlnrty years' imprisonment for burglary, to five years' unpnsonmem on each count
of forgery and uttering, and to five years' imprisonment for ¢X1>101m1101}___9f a vulnerable adult. He
ordered all of the sentences to fun concurrently. |

Following the trial, Aq:phcant madea motion concerning. the legahty of the conwctlon for
abuse or neglect of a vulncrable-adult resulting:in death.'On November 5, 2012 Judge Hayes
reconvened the matter to con51der Applicant's motion- conce,mng the .conv1ct1on of abuse or

negleet of a vulnerable adult-,resultmg in death ‘Judge Hayes de'niedéApplieant's motion and

vdeterrmned that she could:be. conthed and. sentenced for both muirder and death of a vulnerable ‘
- adult based on, abuse and neglect Thereafter, Judge Hayes sentenced Apphcant to thlrty years'

imprisonment for abuse or neglect resulting: in death of a' vulnerable adult and ordered the

sentence to run concurrently wﬂh all other sentences

Applicant timely filed A notice of appeal and- the’ appeal’ was perfeeted ‘by Appelléte

Defender Susan B. Hackett 1iling a brief pursuant to Anders v. California, 386 U.S. 738 (1967).

Applicant filed a pro se response. By an unpublished opinion filed November 5 , 2014, t'heISOuth

Carolina Court of Appeals dismissed ‘Applicant's appeal. 2014-UP-377. The Rermttltur was sent

November 21, 2014, -
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S PCR-Application
On March 24, 201 5, Apphcant filed an: apphcatlon for post-convrctron rehef allegmg the

followmg grounds:

L. Ineffectrve Assistance of Counsel
* a. "Failure to research law."
__ b. "Failure to submit or object jury-charge. " .
. "Failure to develop and present defense."
~d. "Failure to make Pproper motions."
e. "Incffective agreement.”"
~-2. Newly Discovered Evidence .
-3. Failure to grant change of venue

CIL APPLICABLE LAW

In a post-conviction relief actron thc apphcant beats the burden of proving the

.. .allegations in their application. Butler v, State 286 S C. 441 334 S.E. 2d 813 (1985) Where the

application alleges ineffective assistance of counsel as a ground for rehef the Apphcant must

- prove-that "counsel's conduct so undermmed the proper functro ning of the adversanal process

- thatthe trial cannot be relied upon as havmg produced a Just resuit.” Stnckland v. Washington,

466 U.S. 668, 104 S, Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler 3348. E2d 813.
The proper measure of performance is whether the attomey provrded representation

within the range of competence reqmred m crrmmal cases Thc courts presume that counsel

. rendered adequate assrstance <md made all srgmﬁcant decrslons in the exercrse of reasonable

Y professronal judgment. Strickland 466 U. S 668 Apphcant must overcome thrs presumptron in

order toreceive relief, Cherrv v, State 300 S C 115 386 S E 2d 624 (1 989)

Courts use a two-pronged fest in evaluatmg allegatrons of meffecttve assrstance of

.~ counsel. Id. at 117, 386 S.E.:2d at 625 First, the apphcant must prove counsel ] performance was

deficient. Id. Under this prong, courts measure an attorney s performance by its "reasonableness

~under prevailing professional nhnits.;' &(crtmg Strickland, 466 U.S. at 688). Second, any




deﬁci_ent performance must have prejudiced the applicant such that "there is a reasonable |
probabﬂit};f that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.” Id, at 117-18, 386 S.E.2d at 625.
III.  FINDINGS OF FACT AND CON CLUSIONS OF LAW

Thrs Court has rewewed the testunony presented at the evrdentrary hearing, observed the |
‘witnesses presented at the hearing, passed upon therr credrbrhty, and weighed the testimony
accordingly. Further, this Court has revrewed the Clerk of Court records regarding the subject
. convictions, the trial tran: >cr1pt Apphcant’s records from the South Carolina Department of
| Correcttons the application for post-convrctron relief, and the legal 'arguments made by the
~ attorneys. Pursuant to S.C. Code Ann § 17 27 80 (2003) thrs Court makes the following
findings of fact based upon all of the probatrve evrdence presented

As a matter of general i tmpressron, thrs Court ﬁnds Counsel's testimony to be credible-and
persuasive on all matters. These credrbrhty ﬁndmgs have been applied to the Court's findings and
conclusmns set forth below |

Ineﬂ'ectxve Assrstance of Counsel

Tnal Counsel was meffectrve for farhng to research Applicant's case,

Apphcant testrﬁed that she met vvrth Counsel seven to ten times before trial for about
thirty minutes each time. She testrﬁed that she went over the drscovery by herself and asked
Counsel questions. Apphcart testlﬁed that she was never told the elements of ber burglary first-
degree charge She testrﬁed that she was not aware that she was bemg charged with neglect of a
vulnerable adult resulting in death She further testified that Counsel should have researched the
Victim's medical history because her medrcatron was on a time-release that would have helped

determme a time of death. She testified that she did not discuss this with Counsel before or
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- during trial. Apphcant also testified that Counsel failed to mvestrgate an issue wrth her time card,

because her time card was not a card that would give her access (o the facility,
| Counsel testrﬁed that ;he,rece_ived‘the full discovery as it came in and believed that
- Applicant understood the evidence'against her. He testified that he checked"'on the issue of |
| Applicant's time card but it was not a pertment 1ssue. He testified that he went over the elements
I- of burglary ﬁrst-degree and abuse or neglect of-a vulnerable:adult resulting in death. Counsel
: further testlﬁed that the. time- release medrcatron concern'was not an issue in Apphcant's case and
' would not have helped Counsel teshﬁed that he discussed the pros and cons of Applicant's case |

~with her and she got upset. .

.Thrs Court finds that Counsel demonstrated the} normal degree of “skill, knowledge,

~ professional judgment, and representation that are expected:of an attorney who practices criminal

law in SouthA Carolirla. State v. vPende‘r;zras‘s. 270 S.C. 1,239 S:E.2d 750 (1977, §Strickland, 466
US. at 668; Butler, 286 S.C. 441, 334 S.E2d 813. This Court finds that Counse] took all the
neceSsary steps to eusure that Applicaut was.-vstellfinformed.of the State's'Case against her and of
.'the elements of the charged crimes. This Court finds that Counsel reviewsd' discovery and
conducted proper mvestrgatxon to. a1d in. Apphcant's defense. Apphcant Has failed to meet her
burden of provmg that Counsels performance; was deficient in this regard Additionally,
Apphcant has farled to show that the outcome of her trial would have been-different had Counsel
' researched Applrcant's case n a drft'erent ‘manner.. Accordingly, this allégation must be
dlsmrssed

Trlal Counsel was me ﬁfectrve for fallmg to object to the j.ry selection process.

Applrcant teS’trﬁed that Counsel was meffectrve for failing to object to the j jury selection

because six of the twelve jurors had farmly in assrsted hvmg facil mes She further testified that

<
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one juror told the court that he could not'be. fair: Apphcant testified that she d1d not tell Counsel
about this issue at the time. | | |
- Counsel testified that.one juror that Applicant‘ had an iSSue with was stricken from the
jury and another Juror who- could not be fair-or impartial was also stncken from the j Jury pool He
 testified that all seated jurors were appropnately seated under the law The record reﬂects that
‘ only one Juror who had family:in an assisted living facﬂlty said that she could not be fair -or
impartial and that juror was excused. See Trial- Transcnpt 26 1L. 1 8. Addltlonally, nine jurors
| who mdlcatec_t that they had family in an assxsted living facility and could be fair a.nd impartial
were part of the final jury I'st and Counsel used a strike on four of them. No jurors who could not
be fair or impartial were seuteti. , | . U
ThlS Court finds that.Counsel was not deficient i in regard to the Jury selectlon process
- This Court finds that no juror was seated who indicated that he or she could not jbe fair or -
~ impartial. "[A] criminal defendant has no right-to av.trial byany pai'ticular jut'y, but oniy a_rtght to _

a trial by a competent and impartial jury." Palacio'v. State. 333 S.C. 506, 517 S.E.2d 68 (1999),

To the extent that Applicant alleges that Counsel should have used strikes on certain jurors, thts
Court finds that Applicant has failed to meet her burden of réhowin‘g that Counsel was iueffective
S_e Id. (Jury selection is a process that mherently falls within the expertlse of counsel and trial
~counsel is not meffectlve for failing to exercise’ peremptory stnke as mstructed by apphcant)

This Court also finds that Applicant has failed to show that she was prejudiced by
Counsel's actions regarding jury. selection. "In PCR proceedings, a defendant must provide.

credible evidence that the tial attorney's reﬁlsal to. strlke a juror preJudlced the defense " Id.

Applicant has not provided any credible evidence' and this aIlegauon must be dlsmlssed
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Tnal Cpunselg was:ineffec‘tive‘ for fai.-li'ni.r to present a defense, |

Applicant testified that Counsel falled to p1esent a tlmelme of her whereabouts around

 the time of the crime. She testified that she gave thlS timeline fo Counsel but he did not check on
it. She testified that she was in the vicinity of the-nm'siﬁg home but not on thé'premises; She also
testified that Counsel Sho,”l.d, have presented abetter timeline of her interaction with the Victim.

Applicant further testified. that ,Coﬁnsel did not discuss a defense strategy with her and that their
meetings were only to collect information. ‘She testified that Counsel should have pi'esented a
better defense,_,conc_e_rnjng the fact that a hﬁndpr'mt and piece of hair found at;the séene_: was not
atiributable to' her. Applicant further testified  that Counsel should have found out exactly to
whom the handprint and hair belonged.

Counsel testified ﬂiat he spoke 0 all’ witnesses that  Applicant provided to him and
| ’checked}‘_her'_ alibi tin:;eling.nHe_‘testiﬁcd that there was a hole in‘her alibi timeline which made the
- witnesses she provided not actually alibi witnesses: He testified that he relayed this information
o Applicant, Qoun_sgl testified that ile reviewed-the discovery with-Applicant and explained to

her the difficulties il}lﬁ'rher Case hI-I:e;tes'tiﬁedL:;thgt Applicant wc:ulda-gct frustrated but that he never

thought'tha_t shg did not understand - what was going on in her case. Counsel‘testified that the

handprinfc and hair was found not to be attributable to :Applicant and his defense was that there
wereno forensics tying Applicant to the c'r(ime' scene.

This Court finds that Counsel was not ineffective in failing to présent a defensé.- This

Court ﬁpds, and the record r_ef‘}cgg_t_js,:..tha_t Counsel iﬁvestigated Applicant's case; the potential
witnesse_s, and her timqline of events.. "[C]riminal defense attorneys :havefa duty to undertake‘é
- reasonable invesﬁgaﬁon, which- at-a. minimum - includes interviewing potential witnesses and

making an independent inves't_igat'ion_of the facts and circumstances of the case." Edwards v.
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State, 392 S.C. 449, 456, 710 S.E.2d 60, 64 (2011). Applicant has failed to show that any of

Counsel's act;ons were deii 1c1ent in.defending -Applicant. She has also failed to show that the
- | wiosld hove been g
outcome of hcr tnal v.ilmnbeb different if Counsel had employed a dlfferent defense strategy :
- Accordingly, ghls allegatxorx_must be dismissed. - |

Tnal Counsel ‘was ineffective for fallmg to make proper mo’uons

N Apphcant tesuﬁed that. Counsel failed. to. make a IIlOthIl to' keep out her statement
) because.l_.t was_pse_d. against her and consisted of hearsay.‘-. g
Counsel testified, and the record reflects; that he made the proper Jackson v Denno'

motion to suppress all three statements and.a héaring was ‘held. See Trial Transci‘ipt 53-153.

After the Denno hearing, Counsel again moved to suppress Applicant's second .and third
_statement, h_ovgever the trial judge allowed in-all three statements; e

This. Court finds that Counsel was not ineffective ‘and’ made’ the proper motions to
suppress Applicant's statements. As Counsel- did make these: motions, Couﬁsél’ was not

meffectlve and no prejudice can be shown. Accordingly, this allegation must be dlSmISSCd

Trial Counsel was ineffective concerning the plea ag;eement

Applicant testified tl.at there-was an-agreement in place for her to plead guilty t;) abuse or
‘neglect of a vulnerable adu't causing death for twenty-five years. She testified that she did not
want to plead and turned down the offer. She testified that there were no negotiations "regarding

_this plea offer. |
Counsel testified that Applicant d'idlnot want to plead' guilty to any charge. HE testified
that the State spent a longer iime negoﬁating- ths‘ forgery charges. Counsel further testified thaf he
kept Applicant and her fami'y aware o.f the twenty-five year offei‘ to plead to abuse or negléct of

a vulnerable adult causing ceath, but ultimately-Applicant did not want to accept a pléa to this
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charge. Counsel also testified that he made Applicant fully awarc of the amount of time she ‘was
~ facing if she was found guilty.. = | |

This Court finds that Applicant hés,faiied-» to shdw that Counsel was inéffective regarding
her plea ag'reement._i.This Court finds that:Counsel made Applicant and her family well aware of
the twenty-five year offer to plead to abuse of ne'glect'of a vulnerable adult causing death..It was
ultimately Applicant's decision whether or not to take the plea offer and, by her own admission,
- she declined the offer. This Court finds, that -Applicant has failed to .show-that Counsel was
ineffective and this Court finds that Counsel provided credible testimony that he relayed the plea |
- offer to Applicant. Additionally,. Applicant. has. failed to show that she was prejudiced by
Counsel's actions. Accordingly, this allegation.must be dismissed.

| . Newly Discovered Evidence -
- Applicant téstiﬁe_d that the-handprint found at the scene was not hers and this evidence,
-along with othgér evidence not submitted,.should be analyzed as new.evidence. -

‘Counsel testified that. the :handprint and ‘hair. found at the- scene: was found to .be not
attributable to Applicant. He testified that there was no conclusive way to determine to-whom it
belonged. |
| A dcfendant;;cquestiﬁgdnéw -ﬁ‘ialvbaSéd on after discovered,evidence rﬁust»show that the

Aevidegc’;e: (D Is suc}i as W{)uld; probably. éliang'e the result-if a ncw trial -was had;v(Z) Has been
' _;discovefed~~:smce the trial; (3) Coul'd_;hOt: by the :eXercise_of due diligence ‘have beendiscovered
.before the trial; (4):Is material to fhe,i.ssue of gtlilt;_gr, innocence; and (5) Is not merely cumulative

,orz.limpe'aching. Ha#.d'en v. State,: 278" S.C.. 610; 611-'12; 299 S.E.2d 854,:855 (1983). The

applicant has to meet each prong in order: to prevail on this claim. This Court finds that Applicant

has failed to show that a new trial is warranted based on newly discovered evidence. The

Ve
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evidence she refers to-was part of the- original investigation and-available at the time of trial.
Additionally, such evidence would not change the result of the trial because it was established by.
the defense that this print and hair did not belong to Applicant. Thus; Applicant ha_s. failed to
show that a new trial is warrantgd:;basedon'ne_:wly-di‘scovcred evidence and this allegation miust
be dismisse?d.-: | o
Failure to grant a-change of venue:
Applicant admitted in her'testimony_:_"fhat Counsel did move for a Qliange of yeriue but this

‘motion was denied by the trial j ﬁdge‘.

. Counsel testified, and'thg record reﬂecté‘, that he did: make a motion for a change of venue
but this motion was denied by the trial judge: See Trial Transcript 14-15, 46.

This Court finds that this allégation‘f must be dismi‘ss"éd as._Counsel_;did make a motion for
a change of venue and the motion Wasrdeniéd'by? thé trial-b”d;irt’-. Tﬁé trial-court has the discretion
to grant or deny a motion for a change of -yfer'mé'and -any allegatiorff of the cOurt’é'. abuse of
discretion in this regard is not proper for post-conviction: relief. Accdrdingl_y,-this allegation must
be dismissed. '
| IV.  CONCLUSION |

~ Based on the .foregoin'g facts, ‘the Court finds and conéludes? that Applicant has not
established any constitutiona! violations or deprivations that'would require tlns Court tb grant her
application for post-convicticn relief; Applicaﬁt failed to dexrionstrate that Counsel's performance
was unreasonable under prevailing professional norms. Cherry, 300-S:C: at'1 17-18, 386 S.E.2d at
625; Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592, 594 (2009). Therefore, this application

for post-conviction relief must be:denied: and dismissed:with prejudice.
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The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from PCR counsel's receipt of written notice of éntry of judgment to secure the appropriate

. appellate review.. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453, 409 S.E.2d

395 (1991), Applicanf has a right to appellate counsel's assistance in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant's behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

- 2. Applicant shall remain in the custody of the South Carolina
‘Department of Corrections to complete service of her sentence.

£ i Moy
-— .
AND IT IS SO ORDERED this day of __ g,’u} . , 2016.
| =;
J
/KM&{"“ g . 4

FAANK R. ADDY, IR, J /AN
Presiding Judge
Sixteenth Judicial Circuit

, South Caro]izia
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Law Office of Leah B. Moody, LLC

Leah B, Moody 235 East Main Street, Suite 115
Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344.

July 25,2016

The Honorable David Hamilton
York County Clerk of Court
Post Office Box 649

York, South Carolina 29745

RE: Braquette Walton, #353118 v. State of South Carolina
C.A. No.: 2015-CP-46-0889

Dear Mr. Hamilton:

The York County Court of Common Pleas appointed my office to represent Braquette
Walton in her Post-Conviction Relief action. Please find enclosed a copy of the Notice of
Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you.

Sincerely,
ah B. Mo'om ul%
Enclosures

cc Braquette Walton
Justin Hunter, Esq.

Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Sharon Graham, SCCID




Law Office of Leah B. Moody, LLC

Leah B. Moody 235 East Main Street, Suite 115

Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

July 25,2016

Justin Hunter, Esquire

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, South Carolina 29211

RE: Braquette Walton, #353118 v. State of South Carolina
Case No.: 2015-CP- 46-0889

Dear Mr. Hunter:
The York County Court of Common Pleas appointed my office to represent Braquette
Walton in her Post-Conviction Relief action. Please find enclosed a copy of the Notice of

Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you.

\ncerely,

Leah B. Moody QWT

Enclosures

Cc Braquette Walton :
Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID




Law Office of Leah B. Moody, LLC

Leah B. Moody 235 East Main Street, Suite 115
Lbmatty@comporium.net Post Office Box 1015 (29731)
Rock Hill, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

July 25, 2016

Sharon Graham

SC Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11433

Columbia, South Carolina 29211-1433

RE: RE: Braquette Walton, #353118 v. State of South Carolina
Case No.: 2015-CP-46-0889

Dear Ms. Graham:

The York County Court of Common Pleas appointed my office to represent Braquette
Walton in her Post-Conviction Relief action. Please find enclosed a copy of the Notice of
Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you.

Enclosures

Cc Braquette Walton
Justin Hunter, Esq.
Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
David Hamilton, Clerk of Court, York County
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The Supreme Court of South Carolina
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