STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Berkeley County .& E C E
The Honorable Kristi Lea Harrington, Circuit Court Judge E VE M
Lot

Noy 02 2077 ’
Appellate Case No. 2017-001704 SC Coury of 2
00

| e&ls
THE ST ATE, ..o e, RESPONDENT

DEVARRAVENELL,... ...ttt e, APPELLANT

INITIAL BRIEF OF RESPONDENT

Matthew Buchanan
General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

ATTORNEY FOR RESPONDENT



TABLE OF CONTENTS

. Table of authorities............................ e e e et ii
Statement of issue on appeal.............ovvvviiiiiiiiiiiiienienn, e, ii
Statement 0f the CASE.........ouiiiii i 1
Arguments

1. The Court did not violate the Appellant’s constitutional rights during the probation
violation hearing, because violation hearings are not criminal trials and offenders have
reduced expectations of privacy while under supervision.............cc.cooevveenernnnnnn... 1

2. The Court has statutory authority to order probation agents to conduct investigations,
therefore the Court’s request for a drug test was permitted...............ooevveriurenninnnn., 4

3. The Court has complete discretion to revoke a suspended sentence in full upon a finding
of violations of probation.............................. e et e 6

CONCIUSION. L1 vt e, 3
)



TABLE OF AUTHORITIES
CASES |
Miranda v. Arizona, 384 U.S. 436 (1966)
State v Allen, 370 S.C. 88, 634 S.E.2d 653, (2006)
State v. Edwards, 415 S.C. 401, 782 S.E.2d 124 (Ct. App. 2016)

State v. Franks, 276 S.C. 636,281 S.E.2d 227 (1981)....ccvirieiiiiiiiieiei e 4
State v."Hamilton, 333 S.C. 642, 511 S.E.2d 94 (Ct.App. 1999)
State v. Hill, 368 S.C. 649, 630 S.E.2d 274, 280 (2006)

State v. Hiott, 276 S.C. 72,276 S.E.2d 163 (1981)

State v. Miller, 122 S.C. 468, 115 S.E. 742 (1923)

State v. Proctor, 345 S.C. 299, 546 S.E.2d 673 (Ct.App.2001)

State v. White, 218 S.C. 130, 61 S.E2d 754 (1950) .....ccevviiriiiniiiiiin i,
STATUTES

S.CCode Ann. § 24-21-280 ...coimiiiiii i e
S.C Code ANt § 24-21-290 ... uniniiiinin i e e 3
S;C. Code Ann § 24-21-430

S.C.Code Ann § 24-21-450. . .c.iniuiiniiii 5

CONSTITUTIONS .

K O o 411 AR 1 AR 2

LS, Const. amEnd. V...t e e e e e e 2

ii



STATEMENT OF ISSUES ON APPEAL

1. Whether the sentencing judge violated the Appellant’s constitutional rights when
she ordered him to be drug tested and inquired about his drug use during a
probation violation hearing?

2. Whether the senfencing judge violated the doctrine of separation of powers by

ordering the Department of Probation, Parole and Pardon Services to drug test the
Appellant during his violation hearing? ‘

3. Whether the Court erred in using the information about the Appellant’s failed drug
test and in-court admissions to revoke the Appellant’s suspended sentence in full?

iii



STATEMENT OF THE CASE

On March 18, 2016, the Appellant plead guilty to habitual traffic offender and received a
sentence of four years incarceration suspended on three years of probation. On May 4, 2017, the
Appellant appeared before the Honorable Kristi Lea Harrington for a hearing on a violation of that
probation. Also at the hearing, the court sentenced the Appellant on two additional offenses to
which he had pled earlier, though sentencing was deferred until the probation violation hearing.
Those offenses, leaving the scene of an accident and an additional habitual traffic offender, had
been committed while the Appellant was on supervision.

| At the May 4 hearing, the violation court inquired into the Appellant’s ability to pass a
drug test. Based on his answer of having been around marijuana, the court instructed the probation
agents in the cour£room to test the Appellant. After a brief recess, the agent reported that the
Appellant tested positive for both marijuana and cocaine. At the conclusion of the hearing, which
included testimony from the Appellant’s,employer and from the mother of one of his children, the
court revoked his suspended sentence in full and ran it concurrent with the sentence on the new
offenses.

The Appellant filed a motion for reconsideration on May 15, which the court denied on

June 16, 2017. This appeal follows.



ARGUMENT
1. The Court did not violate the Appellant’;s constitutional rights against self-
incrimination during the probation violation hearing, because violation hearings
are not criminal trials and offenders have reduced expectations of privacy while
under supervision.

The crux of this ;:ase is whether a circuit court judge, while presiding over a probation
violation hearing, can su'a sponte begin an investigation intb an offender’s performance on
supervision when that offender is before her. In the instant case, although the judge was also -
conducting a sentencing of a prior guilty plea, the Appellant’s main objections lie within the
context of the probation violation hearing. In fact, the senfencing was deferred from the plea date
so that the new sentence and the probation revocation could be run together. *March 10, 2017
Tr. p.4, 11. 2-8. Thus, the May 4, 2017 hearing consisted of both the senténcing and the probatjon
violation hearing. *May 4, 2017 Tr. p.3, 11. 5-7.! |

The Appellant makes the argument tha‘; the judge violated his constitutional rights against
self-incrimination, citing both the Fifth Amendment of the U.S. Constitution and Article I,
Section 12 of the South Carolina Constitution. However, these rights do not apply to the
Appellant in the probation revocation context, because probation violation hearings are not
criminal trials.

The Fifth Amendment states that no person “shall be compelled in any criminal case to be a
witness against himself.” U.S. Const. amend. V (emphasis added). Furthérmore, the South
Cafolina Constitution prohibits “any person be compelled in any criminal case to be a witness

against himself.” S.C. Const. art. I, 12 (emphasis added).

! The Appellant is appealing the actions of the trial court in the context of the probation violation hearing.
Although the court also sentenced the Appellant at the same time as the probation revocation, the Appellant is not
appealing the sentence of the new criminal offenses. Therefore, this Reply Brief is only addressing this Appeal from
the context of the probation violation hearing. '
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Probation violation hearings are not criminal trials. State v. Hill, 368 S.C. 649, 659, 630
S.E.2d 274, 280 (2006). As such, the trial court’s inquiry into the Appellant’s drug use was
appropriate' and did not violate the Appellant’s constitutional rights against self-incrimination.

The Appellant insists that the Fifth Amendment protections apply to both during the guilt and
the penalty phase of a capital trial, which can therefore be extrapolated to a non-capital case.
Whether this conclusion is correct is immaterial, because the probation violation hearing in
question was neither a guilt phase, nor a sentencing phase of the original offense, which had been
adjudicated on March 18, 2016. “Probation revocation, by comparison, occurs after a criminal
sentence is imposed.” Id. at 657, 279.

Similarly, the trial court was not required to issue Miranda? warnings as the Appellant insists.
As a preliminary matter, while the questions posed to the Appellant implicated his performance
while on supervision, the questions were not intended to elicit a confession to a new criminal
offense. Having a failed drug screen is not a criminal offense. The Appellant was not charged
with any néw crimes for his admissions to being around other individuals while they used illegal
drugs. Again, the Appellant’s constitutional rights against self-incrimination lie within the
context of a criminal case. Miranda is designed to ensure a custodial detainee is aware of his
rights to remain silent when being questioned regarding new criminal offenses.

Furthermore, an offender is expected to make truthful accounts to his probation agent. *R. at
. These reports are required as conditions of probation, but the offender also enjoys a
privilege regarding his communications with his probation agent. See S.C. Code § 24-21-290.
An offender is therefore required to share details of his behavior while on supervision, including

lapses and non-compliance, while being protected from the threat of additional prosecution for

2 Miranda v. Arizona, 384 U.S. 436 (1966).




every failed drug test. Thus, Miranda does not apply in the probation contéxt. The trial court’s
inquiry into.the Appellant’s drug use pertained to his perfoirmance while under supervision, not
as an investigation into a new criminal offense. |

The Appellant also argues that the trial court violated his Fourth Amendment rights when she
ordered him to undergo a drug screening. He claims that doing so was an unlawful and
warrantless search.

Itis w¢ll-séttled, however, that a person on probation has fewer rights by virtue of his
conviction and ongoing sentence. “We think that while a person convicted of a crime is still
restrained within the conﬁnes of his probation, he does no;c enjoy the same unfettered
constitutional i)rivileges available to those not so confined. It is elementary that while conviction

‘and imprisonment do not strip the violator of his rights, those privileges are severely

diminished.” State v. Franks, 276 S.C. 636, 639, 281 S.E.2d 227, 228 (1981), citing State v.

Hiott, 276 S.C. 72,276 S.E.2d 163 (1981). _
Specific to the Fourth Amendment protections, the courts have held that probationers have a

diminished right to privaby. State v. Edwards, 415 S.C. 401, 782 S.E.2d 124 (Ct. App. 2016).

The Appellant argues that the trial court ordered the drug test to influence sentencing. While
there was a sentencing that also took place, this drug test was ordered aé a part of the probation
violation hearing. As such, by virtue of the Appellant having a redﬁced expectation of privacy
because he was on probation, the trial court’s ordering of the drug test was not in violation of his

Fourth Amendment rights against unreasonable searches and seizures.



2. The Court has statutory authority to order probation agents to conduct
investigations, therefore the Court’s request for a drug test was penrmitted.

The Appellant makes the argument that due process was violated when the court ordered the
probation agent to drug test him, and that action violated tl;e separation of powers doctrine by
having a member of the judicial branch dictate how a member of the executive branch
investigates and supervises offenders.

The South Carolina Code of Laws refutes this argument, however, by specifically granting
the court the authority to order and change conditions of probation at any time. “The court may
impose by order duly entered and may at any time modify-l the conditions of probation and may
include among them any of the following or any other condition not prohibited in this section.”
S.C. Code § 24-21-430.

Furthermore, an agent’s duties include investigating all cases as required by both the director
of the agéncy and the court. S.C. Code § 24-21-280(A) reads, “A probation agent must
investigate éll cases referred to him for investigation by the judges or director and report in
writing.”

. Lastly, the court has the authority to issue its own warrant for a violation of probation at any
pbint during the life of the supervision. S.C. Code § 24-21-450 states, “At any time during the
~ period of probation or suspension of sentence the court, or the court within the venue of which
the violation occurs, or the probation agent may issue or cause the issuing of a warrant and cause
the defendant to be arrested for violating any of the conditions of probation or suspension of
sentence.”

Read together, the trial court has ongoing authority over the probation conditions, and can

direct the probation agents to provide whatever information it deems necessary and appropriate,
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or issue warrants on its own volition. This authority can be exercised “at any time,” including
during a violation hearing. |

The Appellant also states that th§: court should not have been allowed to require the drug test
due to the fact that drug use was not alleged as a violation of probation. This neglects the fact
that periodic drug tests are a standard condition of probation, meaning that at any time the

probationer could be made to submit to a drug test. *R. at

3. The Court has complete discretion to revoke a suspended sentence in full upon a
finding of violations of probation.
“The determination of whether to revoke probation in whole or in part rests within the sound
discretion of the trial court.” State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653, 655, (2006), citing

State v. Miller, 122 S.C. 468, 474-75, 115 S.E. 742, 745 (1923) and State v. Proctor, 345 S.C.

299, 301, 546 S.E.2d 673, 674 (Ct.App.2001).
“An appellate court will not reverse the trial court's decision unless that court abused its
discretion.” Allen at 94, 656, citing State v. White, 218 S.C. 130, 135, 61 S.E.2d 754, 756 (1950)

and State v. Hamilton, 333 S.C. 642, 647, 511 S.E.2d 94, 96 (Ct.App. 1999).

In this case, the Appéllant was revoked in full for committing a habitual traffic offender and
leaving the scene of an accident while on probation for a previous conviction of habitual traffic
offender. The convictions for criminal acts committed while on probation — including the same
offense as the original that placed the Appellant on probation — are violations that would be

considered reasonable grounds for a revocation.



The Appellant argues that it was because of the failed drug test that gave the court the
grounds to revoke his probation in full. He has therefore att:acked the appropriateness of the
court’s questioning and ordering of the drug screen.

However, even if his arguments are well-taken by this Court, the trial court had additional
grounds to find the Appellant had violated his probation. Furthermore, the court has discretion in
its decision to revoke the suspended sentence. In light of the violations, the trial court did not

abuse its discretion to revoke the Appellant’s probation in full.

CONCLUSION

A trial court overhearing a probation violation has statutory authority to call for
investigations into how the offender has performed while under supervision. By the same token,
the offender has diminished rights because he is stili serving his sentence so the court does not
violate his rights when questioning him during a hearing. And when addressing the violations,

the court may exercise its sound discretion in deciding the amount of the revocation.

Respectfully submitted,

Matthew C. Buchanan
General Counsel

South Carolina Department of Probation
Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

Attorney for the Respondent

Columbia, South Carolina
October 31, 2017
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