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STATE OF SOUTH CAROLINA JUDGMEN 1 IN A CIVIL CASE
COUNTY OF RICHLAND » .
IN THE COURT OF CO_MMOI}{ PLEAS ’ CASE NUMBER: 2016CP4002470
U S Bank National Association ‘ AW MAGPIG LLC
Bank Of AmericaN A HW MAGBIG LLC

“'PLAINTIFF(S) : DEFENDANT(S)
Submitted by:

Attorney for : [] Plaintiff [[] Defendant or [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

O DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard ahd a
decision rendered.
D ACTION DISMISSED (CHECK REASON): [JRule 12(b), SCRCP;  [J Rule 41(a), SCRCP (vﬁ; No@m),

[ Rule43(k), SCRCP (Settled); [ Other 2

- [J ACTION STRICKEN (CHECK REASON): [J Rule 40(), SCRCP; (] Bankruptey; - =
. jﬂndmbm:anm .subject to right to.restore.10.confirm, vacate or-modify. arbitration. awardrfﬁ)ther:“ﬂﬁm-_ff«-

-[]7-DISPOSITION OF APPEAL TO THE CIRCUIT COURT-(CHECK APPLICABLE BOX): T o F 5

' ] Affirmed; © [JReversed; [ ] Remanded; [ Other R g Friom

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGEN@FH@RCW@URT

RULING IN THIS APPEAL Z
ITIS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [ ] Statement of Judgm’em b{}ihe Cou:z

ORDER INFORMATION m

&
This orderD ends&doesnotendthecase 7776/ m0t70)’) o OUSVW/SS or I/I Hf’f 0(,/*6/4/2&7‘7(,
Additional Information for the Clerk : TV QCIC/ a e C/ét(f aV\Ij yp W / j Om/ €d

INFORMATION FOR THE JUDGMENT INDEX
- Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) Judgment Amount To be Enrolled

5 R

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amoums contained ‘in this form may be

~-rmaddressed:bysway-ofi .motion-pursuant to-the SC-Rules of-Civil Procedure; Amounts-to be-computed-such-as-interest or-additional-taxable-costs niof -

 attorney’s box on this @ day of

availablé at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court orgr judgment details.

Circuit Court-Judge Judge Code 2 /4 4  Date N 6v { 7/ 2'0/ b

For Clerk of Court Office Use Only

This judgment was entered on the day of ; , 20 and a copy mailed first class or placed in the appropriate
;1—5 ,20 [ b to attorneys of record or to parties (when appearing pro se) as follows:

David Hughes Simpkins™ ) Robert Danicl Dodson

ATTORNEY(S) FOR THE PLAINTIFF(S) ' ATTORNEY(S) FOR THE DEF‘ENDANT (6]

7o /; w“/"'&dw
;’ ot L3
SCRCP Form 4C (10/2011) Q® | 001

Court Reporter
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If applicabie, describe the property, including tax map information and address, referehéed in the order:
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addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or addmonal taxable costs-not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers .

should refer to the official court order gment details,
Circuit Court Judge @Q Judge Code Lléz Date \! 2,2..4 ] ta
For Clerk of Court Office Use Only ) ‘
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

U.S. BANK NATIONAL ASSOCIATION,
AS TRUSTEE, AS SUCCESSOR-IN-
INTEREST TO BANK OF AMERICA,
N.A., AS SUCCESSOR BY MERGER TO
LASALLE BANK NATIONAL
ASSOCIATION; AS TRUSTEE FOR THE
REGISTERED HOLDERS OF BEAR

Case No. 2016-CP-40-02470

ORDER REQUIRING‘-‘ =

STEARNS COMMERCIAL MORTGAGE TURNOVER OF COLLATERAIZ
SECURITIES, INC., COMMERCIAL AND SEQUESTERING R‘EN,’!’S =
'CERTIFICATES; SERIES 2007-TOP26, el

" Plaintiff, “""é ;
VS, 15 m @

 AW-MAGPIG, LLC; HW-MAGPIG, LLC;
and MW-MAGPIG, LLC,

vyvvvvvuvvvvvvvwvvvvvvvv

Defendants.

This matter came before the Court for a hearing on the Motion for Order Requiring

Turnover .of Collateral and Sequestering Rents (the “Motion™) filed by the plaintiff, U;._S'. Bank
National, Assocxauon as Trustee, successor-in-interest to Bank of America, N.A. as successor by

merger to LaSalle Bank National Association, as Trustee for the registered holders of Bear

r]f’:é"’%

ALH000 G

1

g
4

i
W

- Stearns Commercxal Mortgage Securities, Inc., Commercxal Morigage Pass-Through Cemﬁcates,

Series 2007-TOP26 ("Plamnﬁ’r').

_ Having considered the Motion, the affidavits and memorandum submitled in. support
thereof by Plaintiff, the memorandum in opposition submitted by the defendants AW-B@AGPIG,
LLC, waMA_GPlG, LLC and MW-MAGPIG, LLC (individually or collectively, as «théj coniext
requires, “Borrowers”), and the.arguments of counsel, the Court finds that the Motion ;;}ould be
. granted. AiQCDId,ingl‘Y: I make the following ﬁndiggg of fact:. |

.........
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FINDINGS OF FACT

1. This is a foreclosure action. Borrowers own the Property (defined beloxj{r) that is
the subject of this action. Plaintiff is the current owner and holder, by assignment, of a
$4,500,000.00 commercial mortgage loan (the “Loan”) made10 Borrowers on March 1, 2007, by
Bear Stearns Commercial Mortgage, Inc., a New York corporation (“Original Lender”). The
I;oan is evidenced and/or sccxired by, without ;irniaation:

(a)’ Promissory Note dated March 1, 2007, executed by Borrowers and payable to
Original Lender in the original principal amount of the Loan {the “Note™);

(b) Mortgage, Fixture Filing and Security Agecmenx daied March 1, 2007, v.gxaemed

' by Borrowers  and recorded in the Richland County Register of Deeds (the
“Register”) in Book 1288 at Page 3842 (the “Mortgage”);

(c) Assignment of Leases and Rents dated March 1, 2007, executed by Borrowers
and recorded in the Register in Book 1288 at Page 3902 (the “ALR™);

(d) Cash Management Agreement dated March 1, 2007, between Borrowers, Original
Lender and The Bank of New York Trust Company, N.A. (the “Cash
~ Management Agreement”); and

(¢) Replacement Reserve and Security Agreement dated as of March 1, 2007,
“between Borrowers and Original Lender (the “Reserve Agreement™);

(f) Conditional Assignment of Management Agreement dated March 1, 2007,

between Borrowers, Whatfor, LLC, -a New York limited liability company
(“Property Manager™) and Original Lender (the “CAMA™).! B

2. The Morigage encumbers the Property (as defined therein), which is compnsad of .
- certain land and improvements forming Magnolia Pointe retail shopping centef, 'Iocatcd:\;at_‘ZO{}O*
. 3020 Clemson Road, Columbia, South Carolina. The Property also includes certam other
collateral more fully déscribed in’ ihe Mortgage, notably including the Leases and the-;ilemls,, as

“such terms are defined in Section 1.1(f) thereof.

! Copies of the Note, Mortgage, ALR, Cash Manggement Agreement and Reserve Agreement-are
_attached ‘to the Complaint as Exhibiis A, B, D E and G, respectively. A copy of the M%{;ggqmm

| Agreement Assigoment is attached as Exhibit 5 10 the Dickerson Affidavit.

- 12080429V 3.05090209480 " RN Xz b 004



3. Further, pgrsuani to both the Morigage and the ALR, Borrowers assigned and
conveyed to Plaintiff, without limitation, all of Borrowers’ nights, title and interests in and to the
- Leases and the Rents, as such terms are defined in Section 1.1(f) of the Mortgage and Sections

1.1(a)-(c) of the ALR.?> Upon such assignment, Borrowers were granied a revocable license to,
inter alia, collect and receive the Rents (the “License”). Upon an Event of Default or a;I}efault
(as defined in the ALR), the License is automatically revoked and Plaintiff becomes knnéédiately
entitled to collect and receive the Rents even if Plaintiff does not enter or control the Property.

4. Property Manager is the property mapager for the Property -and, according to the
Dickerson Affidavit, is an affﬂiate of Borrowers and controlled by one or more of tﬁe same
principals. Pursuant to the CAMA, upon notice from Plaintiff following a default, Property
Manager must directly remit to Plaintiff an amount equal to all Rents received less the Property’s
operating expenses. Further, during any time that any amount due and owing under mg‘Note or

Mortgage is not p‘aid when due, Property Manager is not eatitled to any fee, commission or other
amount payable to Property Manager under the related managemcm agreement (collectively,
‘“Management Fees™). |

5. Under the Cash Management Agreement, upon a Cash Ménagement;iiiﬁ\'znts‘-”

Borrowers must, inter aha, establish a Cash Management Account and cause all Rents to be

transferred therein from the Clearing Account on a daily basis. Cash Management Account '

2 “Rents” is broadly defined fo encompass, without limutation, all renis, income, revenue or profits from
the Leases or the Property. It is expressly noted that Rents include (without limitation) any amounts
received by any Borrower Parties (defined below) from any lease guarantors or current or former

.

tenants of any portion of the Property by virtue of any collection efforts, 0 mclude,.wiihout%irﬁiiaxidn,
any threatened, existing or future litigation and/or judgment obtained against any such lease guarantors.
or current or {ormer tenants. :

3 Capitalized terms used but pot defined' herein shall have the meanings ascribed or referenced in the

Cash Management Agreement.

4 A “Cash Management Event” includes ““(a) the occurrence of an Event of Default,..., [or] (d) the date
Piggly Wiggly ceases operations at the Property, vacates the Property or otherwise ‘goes:dark,” or
terminates its lease.” Cash Management Agreement § 1.1, p. 2.- :

12080429V 3 050902 % B . :
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funds are to be disbursed each month for amounis owed under the Loan Documents -and for
- operating expenses, and all remaining funds (Excess Cash Flow) are 10 be disbursed to Plaintiff.

6. As indicated by the above-referenced provisions of the Loan Documents, it is
readily apparent that Rents were intended to be and are a critical component of Plaintiff’s
security. The significance of the Rents as security is further heighiened by the fact that

_ Borrowers’ only asset is to be the Property (including L_he Rents), which would be divested
through foreclosure. |

7. In addition, Borrowers are required under the Mortgage to deliver to _?laiﬁtiff,.
inter alia, (a) monthly rent rolls, operating statements and annual balance sheets and p:rofit and
loss statements, and (b) upon Plaintiff’s request, a prdperty management report, an accounting of
tenant securit-y deposits and an annual budget (collectively. “Required Documentation™).

8. During the spring or summer of 2014, Piggly Wiggly ceased operatiogs_ at the

-Property and went “dark”, which Borrowers have pot disputed. A Cash Management Eﬁrpnt (the
;‘PW Event’j) thus occurred.

9. On August 1, 2014, Plaintiff notified Borrowers of the PW Event and demanded
compliance with their resulting obligations under the Cash Management Agreement (the “Au,g.A
2014 Demand™). Borrowers failed to do so within 60 days and coniinuing thereafter, .r_e.sulting
in one or more Events of Defauli (individually or collectively, the “CM Default”).

10.  As a result, Plaintiff has been deprived of benefits and security affordggi by the
Cash Management Agreement and the Morigage, notably including all Excess Cash FIOW, since
the PW Event occurred over two, years ago. |

11.  As evidenced by the Dickerson Affidavit, shortly after the PW Event and the Aug.

2014 Demand, Borrowers ceased providing Required Documentation to Plaintiff, effectively

-4 -
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concealing the Property’s financial performance - including the amount of Excess Cash Flow.
Borrowers® failure to provide subsequent Required Documentation, deépite Plaintiff’s multiple
written requests, constitutes one or more further Events of Default.

12.  Asevidenced by the Dickerson Affidavit, the Property has likely been generating
sign,iﬁcam. -Rvents and Excess Cash Flow for the past two years. In the first three quarters.of 2014
the Property generated $719,363.19 in total income and $391,222.42 in net operating;gjgcome. ,
Plaintiff believes the Property is currently leased similar to September 2014, and Borrowérs have
offered no evidence to the contrary.

13. Following notice from Plaintiff on December 19, 2014, Borrowers have:failued to
pay the ,monthiy replacement reserve deposits’ as required under the Reserve Agreement
beginning in Jgnuafy 2015 and each month thereafter, resulting in adéilionai Events of Default.

14.  Pursuani to the CAMA, Plaintiff notified Borrowers and Property Manager that
Property Manager should begin remitting to ?laintiff all Rents less operating e;xpenses

(excluding Management Fees) but Property Manager has failed to do so.

CONCILUSIONS OF LAW

Based on the foregoing Findings of Fact, this Court concludes as follows:

A The Findings of Fact are denominated Conclusions.of Law to the extent that they
constitute the same.

B. Upon any above-referenced default, Borrowers’ License to-collect and receive the
Rents was agtomatically revoked, and Plaintiff immediately became and is contracmal};r entitled
to collect-and receive the Rents.

C.  Further, the assignments of Rents contained in the Morigage and the ALR

(collectively, the “Assignments™) and Plaintiff’s rights with respect to same are perfected and

12080429V.3 050 T
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enforceable under S.C. Code Ann. § 29-3-100.

| (1)  The Mortgage and the ALR each constitute an “assignment of leases,
rents, issues, or profits” as defined in S.C. Code Ann. 29-3—100(A)(2) (such an
assignmerﬁ is a “document assigning, transferring, pledging, mortgaging, or conveying an
interest in leases...and rents, issues, or profits arising from real property...”). As such,
upon recording of the Morigage and ;he ALR, the Assignments became “cnforccgple.. 10
pass the interest granted, pledged assigned, or transferred as against
[Borrowers),...perfected from the time of recording against subsequent ass‘ignies, lien
creditors, and purchasers for a valuable consideration fromr [Borrowers].” S.C: Code
Ann. § 29-3-100(B).
| (2)  Each of the Assignments cqnstitutcs a “collateral assignment™ under S.C.
Code Ann. §29-3-100(A)(3) because each was “delivered in conpection with the,,-grant of
[the Mo;tgage]...where the [Borrowers] retain the right to collect or to'appiy thg.{Rents}
after assignment and prior to defauit.”

3) Therefore, upon any above-referenced default, Plaintiff became statutorily
entitled “to collect and feceive any accrued and unpaid or subsequeinly'accmig% [Rents]
subjed to the [A]séignmem{s}, without need for the appointment of a receiver, any act to
take possession of the {P]roperty, or any further demand on [Borrowers].” S.C. Code
Ann. § 29-3-100(C).

D. . Plaintiff is entitled to an Order (i) directing that all Rents pressnﬂ:y in the
possession, custody or contrél of Borrowers and/or their respective managers, member%éfﬁcers,
~e;np]ovyees,, agents (including, without limitation, Property Manager), affiliates or attorneys (with

. Borrower, collectively “Borrowers Parties” and each a “Borrower Party™) be imgxediateiy

. i g% c
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tarned over to Plaintiff, (ii) sequestering all Rents hereafter collected or received .by any
Borrower Parties, and (iii) prohibiting any distribution or disbursement of Renis except as

ordered_ hereunder..

NOW, THEREFORE, based upon the foregoing Findings of Fact and Concig;siions of
Law, it is hereby ORDERED, ADJUDGED and DECREED.

A, Borrowers and all othér Borrower Parties are hereby ordered and directed to remit
and provide to Plaintiff, within five (5) days of ihe entry of this Or;ier, (i) all Rents (tolinc]ude'
* funds in the amount of any Rents collected or received) currently on deposit, collected,, retamed
or held by such Borrower Party and not previously remitied to Plaintiff, together with a complete
and accurate accounting thereof, (ii) a complete listing of all account numbers for all bank or
other accounts held by or for the benefit of such Borrower Parties and into which Rent§_,§vere or
‘are bciné depo.site«_d, helid, received, collecied or iransferred, along with the names and agidresses
of any ﬁnanci_al institutions at which such accounis are held.

B. Within five (35) days of the entry of this Order, Borrowers shall also deliver 1o
Plaintiff (1) complete copies of all Leases (including any amendments, extensions, renewals,
modifications, supplements or terminations thereof) that were and/or are currently in effect for
any portion of the period beginning August 2014 and running through the date this-Order is
entered, (2) an accounting of all tenant security deposits currently held by any Borrower Parties,
(3) monthly rent rolls and monthly operating statements for October 2014 and each. month-
théreafter through and including the month in which this Order is entered, and (4) an:antiual
balance sheet and profit and loss statement for 2014 and 2015. Said rents rolls, “c‘»_perating
lst_a’t_emems and béianpe sheet and profit and loss statements shall satisfy the requ,irefz};ents, of

Sections 3.11(a)(i), (ii) and (iii) of the Mortgage, respectively.

009



C.

On or before December 10, 2016, on the tenth day of each calendar month

thereafter and on the Friday preceding any foreclosure sale (if any), Borrowers are hereby

ordered to remit and provide to Plainuff:

i.

i

D.

by wire transfer in immediately available funds all Net Operating Income for the
prior calendar month. “Net Operating Income” shall mean all Rents received or
held by any Borrower Parties less current (and not past due), actual,,’érdinary,

necessary and reasonable expenses required for the operation and management of

the Property {(collectively the “Qperating Expenses”; Operating Expenses shall

not include, by way of example and not limitation, Management Fees, a}tqmeys’

fees or other legal costs of any Borrowers Pares, and/or pay#zents- or

&s@uﬁons_ to any Borrower Parties); and

a monthly rent roll and monthly operating statement for the prior calenqgé, month
which satisfy the requirements of Sections 3.11(a)(i) and (ii) of the M‘prtgagé:.
respectively, along with copies of invoiccs, checks and receipts, and any o.thexf

information or documentation reasonably requested by Plaintiff to s;pport or
explain a completing accounting of the receii)t, collection, use and dist?grsemem

of Rents for such month. |

During the pendency of this action, Borrowers shall deliver or cause to be

delivered to Plaintiff (i) copies of all Leases and/or any amendments, exiensions,,,rcnewals,

modxﬁcauons supplements or terminations of any Leases entered into on or after the date hereof

within two (2) days of same being executed, and (i) an annual balance sheet and proﬁt and loss

statement as and when required by Section 3.1 1(a)(iti) of the Mortgage.

E.

1208429V'3 0509021094453 %@%@ . (e
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Order on any financial institutions that maintain or may maintain any bank accounts that are into
which Rents were or are beiqg deposited or otherwise related to the management and operation
of Property. Any financial institution maintaining such accounts shall provide to Plaintiff a
complete listing of account numbers under the name of Borrowers, Property Manage; or any.
other Borrower Parties, including accounts previously closed. For.each such account the
financial iﬁstirution shall provide the then-current balance and upon request by Plaintiff shall
provide monthly. bank statements (and details or copies for any transactions, including check
copies, as requésted) for the period béginm‘ng August 2014 through the date this Order is served
on such financial institution. |
F. Except as provided hereinabove, no disbursement or distribution of Rents shall be
- made. Borrowers and any other Borrower Parties shall take no action to divert the payment o1

receipt of Rents or otherwise to frustrate the intent and purposes of this Order.

IT IS SO ORDERED. ‘ {:{mﬁv

Hon. Robert E. Hood .
Circuit Court Judge, Fifth Judicial Circuit

November _ ig , 2016

Columbia, South Carolina

011
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prejudice : W i
; ] ACTION STRICKEN (CHECK REASON): ] Rule 40(j), SCRCP; ] Bankruptcy; 2 ™ © ‘m p l
' [ Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; ﬁ,ﬁfher ?; = = ;
[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): hE =
[1Affirmed; [ Reversed; []Remanded; [JOther <@ -

= =
‘ NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIROUIT COURT

RULING IN THIS APPEAL.

i' IT IS ORDERED AND. ADJUDGED: [ ] See attached order (formal order to follow) {7 statement of Judgment

r'."\
by the Court:

~ ORDER INFORMATION

‘ This order ] endS‘%docs not end the case. |1}, Defendants Motion Ty KeCons fdﬁmﬂ:ah or

Additional Information for the Clerk :

Deyiied

n e Almcave. &t%mg) Snforcement i

INFORMATION FOR THE PUBLIC INDEX ‘
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there

low.

\ is no _jud'@em information, indicate “N/A” in one of the boxes be
i Judgment in F; avor of (List name(s) below)

Judgment Against (List name(s) below)

Judgment Amount To be Enrolled |

$

$

$

The judgmeni information above has been provided by the submitling

addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts 1o be computed such as interest or additional taxable costs not

available at the time the form and final order are submitied 10 the judg

party. Disputes concerning the amounts contained in this form may be

¢ may be provided 1o the clerk. Note: Title abstractors and researchers

-should refer to the official court offfeg for judgment details.
Circuit Court Judge
~

For Clerk of Court Office Use Only
, 20

This judgment was entgred on the day of

.Y

Judge Code L/ 4F Date 1_27@/46_

and a copy mailed first class or placed in the appropriate

attorney’s box on this day of\/j

.20 1T 1o attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) |
) Case No. 2016-CP-40-02470
U.S. BANK NATIONAL ASSOCIATION, )
AS TRUSTEE, AS SUCCESSOR-IN- )
INTEREST TO BANK OF AMERICA, )
N.A., AS SUCCESSOR BY MERGERTO )
LASALLE BANK NATIONAL ) -
ASSOCIATION, AS TRUSTEE FOR THE ) . ._
REGISTERED HOLDERS OF BEAR ) = =N
STEARNS COMMERCIAL MORTGAGE ) OF e
SECURITIES, INC., COMMERCIAL ) An I
) (e i
MORTGAGE PASS-THROUGH ) ORDER 7 T
CERTIFICATES, SERIES. 2007-TOP26, ) o 3 O
) Y @
Plaintiff, ) = Y
R
) ™
VS. . . ) :
AW-MAGPIG, LLC; HW-MAGPIG, LLC; ;
and MW-MAGPIG, LLC, )
Defendants / Third-Party Plaintiffs, g
' )
vS. )
WELLS FARGO BANK, N.A.; and %
- MERIDIAN CAPITAL GROUP, LLC, )
Third-Party Defendahts. ;

This matter came before the Court on the Motion for Reconsideration or in the

Alternative Requiring that Plaintiff Post a Bond or in the Alternative Staying Enforcement filed

by the by the defendants AW-MAGPIG, LLC, HW-MAGPIG, LLC and MW-MAGPIG, LLC on

December 8, 2016 (the “Motion™). Having considered the Mbtion and the record in this case, the

Court finds no need for oral argument on the Motion, a otxzd is DENIED.
Decembeg_ 16

Hon. Robert E. Hood

- Columbia; S.C. Circuit Court Judge, Flfth Judicial Circuit

12264769V.1:050902/0944530
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
" . COUNTY OF RICHLAND ;
U.S. BANK NATIONAL ASSOCIATION, AS ) 2016-CP-40-_470O
TRUSTEE, as successor-in-interest to Bank of ) '
America, N.A., as successor by merger to LaSalle Bank )
National Association, as Trustee for the registered
holders of Bear Steamns Commercial Mortgage ; CIVIL ACTION COVER SHEET
Securities, Inc., Commercial Mortgage Pass-Through )
Certificates, Series 2007-TOP26, )
Plaintiff, ) ZE
VS. o ) g
AW-MAGPIG, LLC; HW-MAGPIG, LLC; AND ) =
MW-MAGPIG, LLC, : ) A
Defendants. ) o e -
{Please Print) . SC Bar #: 69528 T . Tz
Submitted By: David H, Simpkins Telephone &: 704-338-5287 5
Address: Kilpatrick Townsend & Stockton, LLP Fax # 704-3716416
214 N. Tryon Street, Suite 2400 Other: 704-338-5000. T
Charlotte, North Carolina 28202 E-mail: dsimpkins@ﬁ!pat?ﬁktownsend.com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the flling and service of pleadings or other papers as

required by 1sw. This form is required for

the use of the Clerk of Court for the purpose of docke ing. 1t must be filled out completely,

A copy of this cover sheet must be served on the defendant(s) slong with the Summons and Compiaint,

signed, and dated.

JURY TRIAL demanded in complaint.

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgmeny/Setilement do not complete.

O X NON-JURY TRIAL demanded ir| complaint.
[} This case is subject 1o ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This case is subject to MEDIATION pursuant to the Court Annexed Altemative Dispgte Resolution Rules.
{71 This case is exempt from ADR. (Proof of ADR/Exemption Attached)
" " NATURE OF ACTION (Check One Box Below)
Contracts Torts - Professional Maipractice Torts — Personsl Injury Rea) Property
[J °~ Constructions (100) [0 - Dental Malpractice (200) [J  AssaultSlander/Libel (300). [ Claim & Delivery (400)
[] DebtColiection (110) O Legal Malpractice (210) O Conversion {310} [} Condemnation (410)
1 Employment (120} [0 Medical Malpractice [1 Motor Vehicle A¢cident Foreclosure (420},
[0 General (130) {0 Notices File Med Mal [0 Premises Liability 330) | ] Mechanic’s Lien (430)
0 Breach of Contract O Other (299) o Products Liability (340) i Partition (440)
. (140) : .
1 . Other (199) 0 Personal Injury (350) [0 Possession (450)
. [ Wrongful Death {360) {7 Building Code Violation
(460)
[0 Other(399) "Other: Receiver (499)
Inmate Petitions Judgments/Settlements Administrative Law/Reliel Appeals
[ PCR(500) 0O Death Settiement {700} [ Reinstate Driver’s License 3 Arbitration (900)
0 Mandamus (520) O Foreign Judgment (710) [ Judicial Review (8(0) [0 Magistrate-Civil (910)
[ Habeas Corpus (530) [ Magistrate's Judgment ] Relicf(820) : 0 Magistrate-Criminal (920)
[0 Other{59%) 0 Minor Settlement (730) [0 Permanent Injunctipn (830) 3 Municipal (930) .
3 Transcript Judgment| [} Forfeiture-Petition 840) [T} Probate Court (340}
[0 LisPendens{750) O Forfeiture—Consent Order ] sCDOT (950},
O Transfer of Structurcd [l Other (899) O Worker's Comp (960)
Seutlement Payment | 1 Zoning Board (970)
Rights Application (760) .
O  Other (799 {3 Administrative Law Judge
- ; (980)
Special/Complex /Other : {3 Public Service Commission
] Environmental (600) [0 Pharmaceuticals (630) 0 Employment Security Comm
O  Automobile Asb. ] Unfair Trade Practices 1 Other(99%9)
(610) !
[0 Medical (620) O arr-Begositi
O Other (699 a
Submitting Party Signature: Date: _April 15,2016
SCCA /234 (03/09) Page 1 of 2 014
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Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRQP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. §1 5-36-10 et. seq.

FOR MANDATED ADR COUNTIES|ONLY
Allendale, Anderson, Beaufort, Colleton, Florerjce, Greenville,
Hampton, Horry, Jasper, Lexington, Pickens (Family Court Only), and Richland

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIIL. CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. .

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form onj or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary-and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held; within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

malpractice mediation is mandatory statewide.)
v |
4. Cases dare exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seieking extraordinary relief puch as mandamus, habeas corpus, or
- prohibition; ;

b. Requests for temporary relief; :’

c. Appeals |

d. Post Conviction relief matters;

¢. Contempt of Court proceédings;i

f. Forfeiture proceedings brought l:3y governmental entities;

g Mortgage foreclosures; and '

h. Cases that have been previously%subjected to an ADR conftrence, unless otherwise required by
Rule 3 or by statute. o o

5. In cases not subject to ADR, the Chief Ji}dge for Administrative Pdrposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from pa)?ment of neutral fees due t¢ indigency should be filed with the
Court within ten (10) days after the ADR conference has been congluded.

Please Note:  You must comply with the Sxflprem_e Court Rules regarding ADR.
Failure to do so may affect your case or may resulf in sanctions.
|

1
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY.OF RICHLAND |
U.S. BANK NATIONAL ASSOCIATION,
AS TRUSTEE, AS SUCCESSOR-IN-
INTEREST TO BANK OF AMERICA,.
N.A., AS SUCCESSOR BY MERGER TO
LASALLE BANK NATIONAL f
ASSOCIATION, AS TRUSTEE FOR THE

Case No. 2016-CP-40-

REGISTERED HOLDERS OF BEAR | SUMMONs |

STEARNS COMMERCIAL MORTGAGE Won-Jury) = =

SECURITIES, INC., COMMERCIAL (Mortgage F orecfbsure} =

MORTGAGE PASS-THROUGH (Appointment of Recesyer Reqneste dj,

CERTIFICATES, SERIES 2007-TOP26, oE o FE
RE :

Plaintiff, o = U
T2
vS. :. gg .

o |
AW-MAGPIG, LLC; HW-MAGPIG, LLC;
and MW-MAGPIG, LLC,

Defendants. -

TO THE DEFENDANTS ABOVE-NAMED:

|
YOU ARE HEREBY SUMMONED and required to appear and defend by answering the -

pe

Complaint in this action, a copy of which is herewith served upon you, and to serve a copy of

your answer to the said Complaint on the subscribers étvtheir offices located at Kilpatrick
Townsend & Stockton LLP, 214 Norﬁ} Tryon Street, Suite 2400, Charlotte, North Carolina,
28202 within thirty (30) days after the sérvic,e hereof, exclusive of the day-of such service; and if
you 'f'ail to answer the Complaint withinithe time aforesaid, judgment by default will be rendered
against you for the relief demanded in the Cdmplaint |

YOU WILL ALSO TAKE NOTICE that the Plaintiff may move for an Order of
Reference. or that the Court may',issue algeneral Ordef of Reference of this action to the Master-

in-Equity, special master, or a special referee, pursuant to Rule 53, S.C.R.CP.

11243178V..1 050902/0944530,
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April 15,2016
Charlotte, N.C.

1. 11243178V.1 050902/0944530

Ot &

James H. Pulliam, Esq.

- David H. Simpkins, Esq.

Kilpatrick Townsend & Stockton LLP
214 North Tryon Street, Suite 2400
Charlotte, North Carolina 28202
Phone: 704-338-5288 (Jim)

Phone: 704-338-5287 (David)
jpulliam@kilpatricktownsend.com
dsimpkins@kilpatricktownsend.com
Attorneys for Plaintiff




IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

‘ Case No. 2016-CP-40-
U.S. BANK NATIONAL ASSOCIATION, -
AS TRUSTEE, AS SUCCESSOR-IN-
INTEREST TO BANK OF AMERICA,
N.A., AS SUCCESSOR BY MERGER TO
LASALLE BANK NATIONAL

ASSOCIATION, AS TRUSTEE FOR THE .
COMPLAINT

REGISTERED HOLDERS OF BEAR
STEARNS COMMERCIAL MORTGAGE (Non-Jury)
SECURITIES, INC., COMMERCIAL (Mortgage Foreclosure)

MORTGAGE PASS-THROUGH (Appointment of Receiver Requested)

. CERTIFICATES, SERIES 2007-TOP26,

Plaintiff,
Vs.

AW-MAGPIG, LLC; HW-MAGPIG, LLC; .
and MW-MAGPIG, LLC, -

Defendants.

NOW COMES U.S. Bank National Associaiion, as Trustee, successor-in-inieres’f to Bank
‘ c;f America, N.A., as successor by merger td LaSalle Bank National Association, as Trustee for -
_ the registered holders of Bear Stearns Commercial Mortgage Securities, Inc., Commercial
Mortgage Pass-Through Certificates, Series 2007-TOP26 (the “Plaint'iff’?), by its un’dersigned'

attorneys, complaining of the above-named defendants, and alleges and says as follows:

- PARTIES AND JURISDICTION
1. This action seeks foreclosure of é mortgage.
2. Plaintiff owns and holds the Loan (defined below) secured by the Property’

located in Richland County, South Carolina and is the subject of this proceeding.

‘ Cap.ita_lized terms used but not defined herein shall have the meanings ascribed or referenced in the
“Mortgage,” as defined in paragraph 9 of this Complaint.

Complaint (AW-MAGPIG, LLC et al)
Page 1 of 1]
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3. Upon information and belief, the defendants AW-MAGPIG, LLC, HW-MAGPIG,
LLC and MW—MAGPIG, LLC, each a Delaware limited liability corﬁpany (collectively,
;‘Borrowers” and each a “Borrower”), own the Property as tenants in common. Each Borrower
is subject to the jurisdiction of this Court.

4. Venue is proper in this Court.

5. Upon information and belief, the Prope.rty is not a primary residence, and the
Home Affordable Moéiﬁcation Program is inapplicable. Upon information and belief, the
Administrative Order of the Supreme Court of South Carolina dated May 2, 2011 (2011-05-02-
01) does not apply in this case because no portion of the Property is an “Owner-Occupied

dwelling” as defined in said Administrative Order.

BACKGROUND

6.  On or about March 1, 2007, Bear Stearné Commercial Mortgage, Inc., a New

York corporation (“Original Lender”), made a loan (the “Loan™) to Borrowers in the amount of

Four Million Five Hundred Thousand and No/ 100 Dollars (34,500,000.00).
7. Té evidence the Loan, Borrowers, for consideration, made, executed and
delivered to Original Lender a certain Promissory Note dated March 1, 2007 (the “Nio’te’?) '

payable to the order of Original Lender in the principal amount of the Loan, with non-default

interest payable at the rate of 5.4140% per annum (the “Apphcab]e Interest Rate ” as defined in - '

the Note). A true and accurate copy of the Note is attached hereto as Exhibit A and incorporated -
herein by reference.

8.  Although the Loan is generally nonrecourse to Borrowers, upon the occurrence t_>r -
nonoccurrence of certain events or conditions speciﬁéd in Article 14 of the Note, Borrowers are

personally liable for certain amounts, including, without limitation, the Debt.

Complaint (AW-] MAGP]G LLC et al)
Page 2.0f I




9. To secure payment and performance of the Obligations, Borrowers made,

executed and delivered to Mortgage Electronic chistpation Systems, Inc., a Delaware stock
" corporation as nominee for Original Lender (iri such cépacity, “MERS”), a certain Mortgage,
Fixture Filiné and Security Agreement dated March 1, 2007, and recorded in the Office of the
Richland County Register of Deeds (the “Register”).on March 6, 2007 in Bc;ok 1288 at Page
3842 (the “Mortgage™), whereby Borrowers mortgaged, pledged, absolutely assigned, and
granted security interests to Original Lender in and to any and all of Borrowers’ title, rights,
lihterests and estates in and to the Property, then owned or thereafter acquired. A true and
accurate copy of the Mortgage is attached hereto as Exhibit B and incorporated herein by
reference.

10. The Property includes, without limitation, the Land, the Irﬁprovements, the
Leases, the Rents, and the Personal Property. A true and accurate description of the Land is
attached hereto as Exhibit C and incorporated herein by reference.

11.  The Property is primarily comprised of a retail shopping center commonly known
as Magnplia Pointe Shopping Center, generally located at 2000-2020 Clemson Road; Columbiaz
Richland County, South Carolina. |

12. Upon information and belief, the Mortgage is valid and effective as a fixture ﬁling
‘_ pursuant to S.C. Code Ann. §§ 36-9-101 et. seq. _

13.  To further’ secure payment and performance of the Obligations, Borrowers
executed and delivered to MERS that certain Assignment of Leases and Rents dated Marcb 1,
2007, and recgrded §vith the Register on March 6, 2007, in Book 1288 at Page 3902 (the

. Al . - :
“ALR™), in which Borrowers conveyed to. Original Lender, all of their right, title and interest in

Complaint (AW-MAGPIG, LLC et a)
. Page3ofll - :
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and to, amoﬁg other rights and collateral, the “Rents” and the “Lea\ses"’,2 as such terms are
defined therein. A true and correct copy of the ALR is attached hereto as Exhibit-D and
incorporated herein by reference. ‘

14.  To further secure payment and performance of the Obligations, and to further
perfect Original Lender’s first priority security interésts in the Personal Property and pther
‘applicable collateral, UCC Financing Statements naming Borrowers as debtor thereunder were
recorded with the Register in Book 1288 at Pagés 89 and 3919, as amended at Book 1300 at
Page 3907, and filed with the Delanare Department of State (said Financing Statements, together
with all continuations, assignments and amendments thereto and thereof, céllectively herein the

“Financing Statement”).

15.  To further secure péyment and performance of the Obligations, Borrowers

executed and delivered to Original Lender -that certain Replacement Reserve and Security .

Agreement dated as of March 1, 2007 (the “Reserve Agrec'rﬂn'ent"’), which evidences, i_nt_e;;z_ﬂ_ia_l,
Borrowers® obli gation to make the Monthly Deposit, as defined therein, in accordance with the
terms of the Reserve Agreement. A true and correct copy‘of the Reserve Agreemeﬁt is attached
hereto as Exhibit E and incorporated herein by reference.

16.  To further secure payment and performance of the .Obligations, Borrowers,
Original Lender and North Fork Bank entered into that certain Clearing Account Agreement

dated as of March 1, 2007 (the “Clearing Account Agreement”), and Borrowers, Origlina]‘

Lender and The Bank of New York Trust Company, N.A. (“Cash Management Bank”) entéred» ‘

into that certain Cash Management. Agreement dated as of March 1, 2007 (thef“Cz’IVShv'l

Management Agreement”). True and correct copies of the Clearing Account Agreement and

v

~ : j ' ) oo S
2 Unless otherwise indicated, as used hereinafier the capitalized terms ] eases” and “Rents” shall mean T

and refer to such terms as:collectively defined in the Mortgage and the ALR.

* Complaint (AW-MAGPIG, LLC et al)
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the Cash Management Agreement are attached hereto as Exhibits F and G, respectively, and
incorporatéd herein by reference.

17.  Pursuant to certain provisions of the Mortgage and the ALR, and subject to the
provisions of the Cash manégemcnt Agreement, upon Borrowgrs’ assignment of the Leases, the
Rents, the Lease Guaranties and the Bankruptcy Claims, Borrowers were granted a revocable
license (the “License”) to collect and receive the Rents and other .su.ms due under the Lease
Guaranties and Bankruptcy Claims, said License to be automatically revoked upon the
occurrence of an Event of Default or a Default (as defined in the ALR).

18.  Plaintiff is the present owner and holder of all right, title and interest in and to the

Obhganons and all documents executed or delivered in connectxon with the -Loan (collectlvely

the “Loan Documents”) including, wnhout limitation, the Note, the Mortgage, the ALR, the

Reserve Agreement, the Clearing Account Agreement and the Cash Management Agreement.
As such, Plaintiff is (i) fhe “Tender” as referenced in all app_licable Loan Documents, including,
without limitation, the Note, the Mortgage, the ALR, the Reserve Agreement, the Cash
Management Agreement and the Clearing Account Agreement, (ii) the “Mortgagee” as
referenced in the Mortgage, and (iii) the “Assignee” as referenced in the ALR.

19.  Plaintiff owns and holds a valid first priority morigage lien and first priority

security interests against and in the Property by virtue of th¢’ Mortgage and the Financing

Statement.

20. Pursuant to Article 13 of the Note and Section 14.6 of the Mortgage, Borrowers

voluntarily waived any right to a jury trial regarding the matters set forth herein.

Complaint (AW-MAGPIG, LLC et al)
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FIRST CAUSE OF ACTION
Foreclosure of Mortgage

21.  Each of the foregoing allegations is hereby realleged as if fully set forth herein
verbatim.

92, . Pursuant to the Cash Management Agreement, during the term of the Loan,
Borrowers are obligated to deposit, or cause to be deposited, all Rents and other revenue from
the Property into the Clearing Account, as defined therein, being the samé account as the

Property Account, as defined in the Clearing Account Agreement (the Clearing Account and the

Property Aécount, collectively herein the “Clearing Account”).
"23.  Further pursuant to the Cash Management Agreement, upon the occurrence of a

“Cash Management Event,” as defined therein, Borrowers are obligated to, among other things,

(i) establish with Cash Management Bank the “Cash Management Account,” as defined
o .

therein, into which Borrowers are obligated to deposit, or cause to be deposited, all sums on

deposit in the Cléaring Account and all sums r,equired to be deposited in the Cash Management

Account, and (ii) submit to Plaintiff an annual budget. (the “Annual Budget”) within thirty days

of receiving notice that a Cash Management Period (as defined therein) has commenced
, 24. A Cash Management Event occurs upon, among other events, “the date Piggly
Wiggly [as defined therein] ceases operations at the Property, vacates the Property or otherwise

goes dark,” or terminates its lease.”

25. During 2014, Piggly Wiggly vacated the Property, resulting in the occurrence ofa

Cash Management Event (the “Subject CM Event”).

26. By letter dated August 1, 2014 sent by overnight delivery (the “CM Notlce and

Demand™), Plamnff by and through Wells Fargo Bank, N.A., as Master Servicer, nouﬁed

Borrowers of the Subject CM Event, demanded that Borrowers implement the: reqmre_cj,cash

- Complaint (AW-MAGPIG, LLC etal)
_Page6of 1 1
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management arrangement (to include establishing the Cash Management Account), execute all

“documents necessary for same and submit an Annual Budget, and notified Borrowers that failure
to cooperate in 1mplementmg the required cash management arrangement would be an Event of
Default. A true-and correct copy of the CM Notice and Demand is attached hereto as Exhibit H
and incorporated herein by reference. |

27. A Cash Management Period (the “Subject CM Period”) commenced upon

August 2, 2014 (the “CM Start Date”), the date the CM Notice and Demand was deemed

received pursuant to the Cash Management Agreement. The Subject CM Period ie conﬁnuing as
of the date hereof.

28.  Pursuant to Section 10.1 of the Mengage an Event of Default shall occur upon,
- among other events the followmg @) for srxty days after notice from Lender Borrowers shall
continue to be in default under any other term, covenant or condition of the Note, thls Secunty
Instrument or‘ the Other Security Documents, or (ii) a default beyond applicable notice or cure
penods (if any) shall occur under, among other documents, the Cash Management Agreement

29. Borrowers failed to (1) subrmt an Annual Budget to Plaintiff within thirty days of
the CM Start Date, (ii) estabhsh the Cash Management Account within sixty days of the CM
Notice and Demand and cause all sums 1o be deposited. therein in accordance with and as
required by the Cash Management Agreement and (iii) cause all Rents and. other receivables
related 1o the Property to be paid directly to the Clearirig Account for application in accordanee
With. the Cash Management Agréement; aecordingly, Events of Default occurred (herein, the
“Defaults” and eaclr a “Default™). The Defaulte are continuing as of the date hereof.

30. By letter dated December 18, 2014, Plaintiff notified Borrowers of the Defaults
and the resulting accrual of interest at the Default Rate (as defined in the Note) beginning and

_Complaint (AW-MAGPIG, LLC et al)y
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running from the CM Notice and Demgnd. A true and correct copy of said letter is attached
hereto as Exhibit I and incorporated herein by reference. |
31.  Plaintiff has exercised its right to declare the entire unpaid Debt imrhediately due
and pa'yable and hereby demands payment of same.
32.  Pursuant to the Note and, as applicable, the Mortgage, Borrowers are'obligated to
pay ‘Plaintiff, among other amounts, (A) a late charge equal to five percent (5.0%) of each
amount ,not paid within five days of the date same is due (“Late Charge™), (B) a prepayment

‘charge, following any Default and calculated pursuant to the terms of the Note, upon Borrowers

tendering payment of the ‘Debt prior to a foreclosure sale (the “Prepayment Charge™), and-
(C) upon or by virtue of any Default: (1) interest on the Debt at the Default Rate, being the
Applicable Interest Rate plus five percent (5.0%) per annum; accrued and unpaid interest at the

: |
differential 5.0% per annum rate, herein “Default Interest”), and (2) certain costs and expenses

(including, without limitation, attorneys’ fees and costs) incurred, paid or advanced by Plaintiff

(collectively “Costs and Expenses”) in conneqtion with, m alia, (i) qol'lecting the Debt, -
(i) protecting or foreclosing Plaintiff’s interest in the Property, (iii) enforcing Plaintiff’s rights
under the Morigage and other Loan Documents, (iv) appraising the Property, and_
(v) administration costs upon transfer of the Loan to .a special servicer. Late Charges, the
Prepayment Chérge, Default Interest and Costs and Expenses comprise a portion of the Debt.

33. Further pursuant to the Mortgage, Borrowers are obligated to indemnify and( hold
Plaintiff énd. all other Indemnified Parties harmless for all Losses incurred by Indemnified
Parties in connection with, im_e_r alia, Plaintiff’s enforcement of its rights under the Loan
Documents. and any ~fai]gre of Borrowers to perform or be incompliance with the terms of the
Mortgage.
© Complaint (AW-MAGPIG, LLC et al)
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34,  Upon information anq belief, Plainﬁff is entitled to a declaration that the
Mortgage and the Financing Statement constitute a perfected lien and perfected security interests
dgainst and in the Property, s;:nior in priority to any other person, party or entity (including,”
without limitation, any Borrower). By virtue of any Default, Plaintiff is cnﬁtled to foreclosure of
such lien and security interests and a sale of the Property pursuant to the Mortgage and South

' Carolina law, with the proceeds of such'sale to.be applied toward the Debt.

35.  Pursuant to the ALR and by virtue of any Default, Plaintiff is entitled to, émpng
other remedies set forth in the Loan Documents, the appointment of a receiver to ﬁxanage and
operate the Property and to collect and hold the Rents and any other income or amounts col]ecte;d
in connection with the Property, pending further Order of the Court.

36.  Plaintiff is not waiving any right to a deﬁcieﬁcy judgment or any other any rights,
éIaims or remedies that Plaintiff may-have under the Loan Documents or pursuant to applicable

| ‘law, whether agéinst any Borrower, any guarantor, or ény other individual or éntity obligated to

Plaintiff under any Loan Documents or under applicable law. .

WHEREFORE, Plaintiff prays to this Honorable Court as follows:

A. that the Debt due to Plaintiff under the Note, the Mortgage and all other Loan
Documents, including, without limitation, the entire unpaid principal balance of the Note,
Regular Interest, Default Interest, Costs and Expenses, and any Prepayment Charge, if
applicable, be ascertained and determined under the direction of the Court;

B. for entry of a judgment against Borrowers, jointly and severally, for any and all
amounts for which this Court determines Borrowers to be personallyg liabie under the Note, the

Mortgage and any other applicable Loan Documents;

C. that the Mortgage and the Financing Statement be declared a perfected mortgage

Complaint A(A(W-MAGP!G, LLC et al)
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lien and perfected first priority security interests in and against the Property, senior in priority to
any other person or party, including, without limitation, any Borrower, and that Plaintiff have a
judgment of foreclosure for the amount of the Debt;
D. that the Property be sold pursuant to an Order of this Court, the cquxty of
redemption barred, and the proceeds of sale applied as follows:
1) first, to Costs ‘and Expenses incurred in connection with this action;
2) second, to the payment and discharge of the Debt due to Plaintiff; and

3) third, that any surplus of said sale be distributed according to law,

E. = that | each Borrower and all pe’rsons whomsoever claiming an interest by or
through any Borrower be forever barred of all right, iiﬂe and interest in and to the Property, and
each and every part thereof;

F. for the immediate appointment:of a receiver to take possession of the Property in
accordance with the provisions of the Mortgage and tﬁe ALR, and to collect, hold and disburse
all Rents and gther income or revenue of or from the ?roperty pursuant to an Order of this Court;

G.  that such receiver be authorized, upox; request of Plaintiff, to list or otherwise
advertise fo'r sale and to-solicit offers to purchase the Property, and to sell the Property, on such
tefms as are acc¢ptable to. and approved by Plaintiff in writing prior to such sale, by way of
public or private sale or other disposition free and clear of all security interests, liens, claims and
other interests with all valid security interests and liens to attach to the proceéds of such sale(s);

H. in the event that Borrowers are not the successful purchaser at said foreclosure
sale or receiver sale, for an Order directing and empowering the Sheriff of Richland County, -‘
South Carolina to remove from the Property any and all of Bor}*owers, any of their agents,’.

k]

representatives, members, managers, property managers and affiliates, and any individuals or

Complamt (AW- MAGPlG LLC et al)
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entities claiming an interest in the Property by, through or under any Borrower, and to place the
successful purchaser at said foreclosure sale or receiver sale in possession of the Property, should
the same become necessary; and

L. for such other and further relief as this Court deems just and proper.

JOHAN 2.

James H. Pulliam, Esq.
,-Davxd H. Simpkins, Esq. :
Kilpatrick Townsend & Stockton LLP
214 N Tryon Street, Suite 2400
Charlotte, North Carolina-28202-2381
Phone: 704-338-5288 (JHP) 704-338-5287 (DHS)

NON-JURY TRIAL DEMANDED.

. Fax: 704-338-5125
' ' JPulliam@kilpatricktownsend.com
April , 2016 DSimpkins@kilpatricktownsend.com

Charlotte, North Carolina Artorney for Plaintiff

Complaint (AW: MAGPIG LLC et al)
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MERS MIN: 8000101-0000004106-0

PROMISSORY NOTE
$4,500,000.00 . New York, New York
' March 1, 2007

FOR VALUE RECEIVED, AW-MAGPIG, LLC, HW-MAGPIG, LLC, and MW-
MAGPIG, LLC, each a Delaware limited liability company, as maker, each having its principal
place of business at 11 East Hawthomne Avenue, Valley Stream, New York 11580 (collectively,
“Borrower”), hereby unconditionally promises, on a joint and several basis, to pay to the order of
BEAR STEARNS COMMERCIAL MORTGAGE, INC,, a New York corporation, as payee,
having an address at 383 Madison Avenue, New York, New York 10179 (“Lender”), or at such
other place as the holder hereof may from time to time designate ini writing, the principal sum of
FOUR MILLION FIVE HUNDRED THOUSAND AND 00/100 DOLLARS ($4,500,000.00), in
lawful money of the United States of America with interest thereon to be computed from the date
of this Note at the Applicable Interest Rate (defined below), and to be paid in installments as

- follows:

ARTICLE 1 - PAYMENT TERMS

(a) Unless this Note is dated the first day of a month, a payment on the date hereof on
account of all interest that will accrue on the principal amount of this Note from and after the
date hereof through and including the last day of the present month (the “Month-End Date™);

(b) A constant payment of 825,308.23 (the “Monthly Payment”) on the first day of
April 1, 2007 and on the first day of each calendar month thereafter up to and including the first
day of February 1, 2017 (each such date to be hereinafter referred to as a “Monthly Payment
Date”); - ”

each Monthly Payment to be applied as follows:

()  first, to the payment of interest which has accrued during the preceding
calendar month computed at the Applicable Interest Rate; and

(i)  the balance toward the reduction of the principal sum;

and the balance of the principal sum and all interest thereon shall be due and payable on the first
day of March'1, 2017 (the “Maturity Date”). Interest on the principal sum of this Note: shall be
calculated by multiplying the actual number of days elapsed in the period for which interest is
being calculated by a daily rate based on said 360-day year. '

ARTICLE 2 - INTEREST

The term “Applicable Interest Rate” as used in the Security Instrument (defined below)
and this Note shall mean an interest rate equal to Five and Four hundred Fourteen thousandths
percent (5.4140%) per annum.
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ARTICLE 3 - DEFAULT AND ACCELERATION

(a) The whole of the principal sum of this Note, (b) interest, default interest, late

- charges and other sums, as provided in this Note, the Security Instrument or the Other Security

Documents (defined below), (c) all other monies agreed or provided to be paid by Borrower in
this Note, the Security Instrument or the Other Security Documents, (d) all sums advanced
pursuant to the Security Instrument.to protect and preserve the Property (defined below) and the
lien and the security interest created thereby, and (e) all sums advanced and costs and expenses
incurred by Lender in connection with the Débt (defined below) or any part thereof, any renewal,
extension, or change of or substitution for the Debt or any part thereof, or the acquisition or
perfection of the security therefor, whether made or incurred at the request of Borrower or Lender
(all the sums referred to in (a) through (e) above shall collectively be referred to as the “Debt”) -
shall without notice become immediately due and payable at the option of Lender if any payment
required in this Note is not paid within five (5) days of the date the same is due or on the
Maturity Date or on the happening of any other default, after the expiration of any applicable
notice and grace periods, herein or under the terms of the Security Instrument or any of the Other
Security Documents (collectively, an “Event of Default”).

ARTICLE 4 - DEFAULT INTEREST

Borrower does hereby agree that upon the occurrence of an Event of Default, Lender shall

~ be entitled to receive and Borrower shall pay interest on the entire unpaid principal sum at a rate
equal to the lesser of (a) five percent (5%) plus the Applicable Interest Rate and (b) the

maximum interest rate which Borrower may by law pay (the “Default Rate™). The Default Rate

" shall be computed from the occurrence of the Event of Default until the earlier of the date upon

which the Event of Default is cured or the date upon which the Debt is paid in full: Interest

. calculated at the Default Rate shall be added to the Debt, and shall be deemed secured by the

Security Instrument. This clause, however, shall not be construed as an agreement or privilege to
extend the date of the payment of the Debt, nor.as a waiver of any other right or remedy accruing
to Lender by reason of the occurrence of any Event of Default.

ARTICLE 5 - PREPAYMENT; DEFEASANCE

Borrower shall not have the right or privilege to prepay all or any portion of the unpaid
principal balance of this Note.

After the date that is the earlier of (a) two years following the effective Startup Date (as
such term is defined in Section 860(G)(a)(9) of the Internal Revenue Code of 1986, as amended)
of the issuance of Securities (as defined in Article 12 herein) or (b) the third anniversary of the
Month-End Date, Borrower may obtain a release of the Property (as hereinafter defined) from the
lien of the Security Instrument and the Other Security Documents provided that the following
conditions have been satisfied: :

(i) . Borrower shall have provided not less than 30 and not more than 60 days
prior written notice (the “Defeasance Notice™) to Lender specifying the scheduled date on

CLTO1_50364349_4
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which. the Defeasance Collateral (as hereinafter defined) is to be delivered in the manner
hereinafier provided (the “Release Date™); '

(i)  No Event of Default shall have occurred;
(iii)  Borrower shall have delivered to Lender on or before the Release Date:

(2)  direct, non-callable obligations of the United States of America that provide for
payments prior, but as close as possible, to all successive Monthly Payment Dates occurring after
. the Release Date and the Maturity Date, with each such payment being equal to or greater than
the amount of the corresponding Monthly Payment required to be paid under this Note for the
balance of the term. hereof and the amount required to be paid on the Maturity Date (the
“Defeasance Collateral”), each of which shall be duly endorsed by the holder thereof as directed
by Lender or accompanied by a written instrument of transfer in form and substance wholly
satisfactory to Lender (including, without limitation, such instrument as may be required by the
depository institution holding such securities or the issuer thereof, as the case may be, to
effectuate book-entry transfers and pledges through the book-entry facilities of such institution)
in order to perfect upon the delivery of the Defeasance Security Agreement (as hereinafter
defined) the first priority security interest therein in favor of the Lender in conformity with all
applicable state and federal laws goveming the granting of such security interests. The
Defeasance Collateral may be purchased by Lender on Borrower's behalf, in which case
Borrower shall deposit with Lender on the Release Date a sum sufficient to purchase the
Defeasance Collateral.

(b) a pledge and security agreement, in form and substance satisfactory to Lender in
its sole discretion, creating a first priority security interest in favor of Lender in the Defeasance
Collateral (the “Defeasance Security Agreement”), which shall provide, among other things, that
any excess received by Lender from the Defeasance Collateral over the amount payable by
Borrower hereunder shall be refunded to Borrower promptly following each Monthly Payment
Date and the Maturity Date;

: (¢)  a certificate by an independent . certified public accountant acceptable to Lender
certifying that all of the requirements set forth in paragraphs (a) and (b) above have been fully
satisfied;

(d)  an opinion in form and from a counsel reasonably acceptable to Lender in all
respects that Lender has received a perfected first priority security interest in the Defeasance

Collateral and that the substitution of the Defeasance Collateral for the Property will not
adversely affect the status of the holder of this Note as a REMIC under the Code; and

(e) such other certificates, documents or instruments as Lender may reasonably
require; ‘

(iv)  all accrued and unpaid interest and all other sums due under this Note, the
Security Instrument and other Security Documents up to the Release Date, including,
without limitation, all costs and expenses incurred by Lender or its agents pursuant to this

CLT01_90364345_4
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Article 5 in connection with such release (including, without limitation, the review of the

.proposed Defeasance Collateral and the preparation or review of the Defeasance Security
Agreement and the related documentation and opinions, and the cost of obtaining the
written confirmation of the rating agencies), shall have been fully paid on or before' the
Release Date; and '

(v)  Lender shall have received written confirmation from the rating agencies
that have rated the Securities (as defined in the Security Instrument) that such substitution
of Defeasance Collateral will not result in a downgrade, withdrawal or qualification of the
ratings then assigned to any of the Securities. ‘

~ Upon compliance with the foregoing requirements relating to the delivery of the
Defeasance Collateral, the Property shall be released from the lien of the Security Instrument and
the Other Security Documents and the Defeasance Collateral shall constitute collateral which
shall secure this Note and the Debt. Lender will, at Borrower's expense, execute and deliver any
agreements reasonably requested by Borrower to release the lien of the Security Instrument from
the Property.’

‘In addition to the foregoing, Lender shall have the right in connection with the
Borrower’s exercise of its rights under this Article 5 to require an entity designated by Lender to
acquire the Defeasance Collateral and to assurne that portion of the obligations of Borrower
which is secured by such Defeasance Collateral, in which event Borrower shall thereafter be
released from such obligations. :

Following an Event of Default and acceleration of this Note, if Borrower or anyone on
Borrower's behalf makes a tender of payment of the amount necessary to satisfy the indebtedness
evidenced by this Note and secured by the Security Instrument at any time prior to foreclosure
sale (including, but not limited to, sale under power of sale under the Security Instrument), or
during any redemption period after foreclosure, the tender of payment shall constitute an evasion-
of the prepayment prohibition contained in this Article 5 and shall, therefore, to the maximum
extent permitted by law, include an amount equal to the greater of (i) three percent (3%) of the
then principal amount of this Note and (ii) an amount equal to the excess of (A) the sum of the

" present values of a series of payments payable at the times and in the amounts equal to the
payments of principal and interest (including, but not limited to the principal and interest payable
on the. Maturity Date) which would have been scheduled to be payable after the date of such
tender under this Note had this Note not been accelerated, with each such payment discounted to
its present value at the date of such tender at the rate which when compounded monthly is
equivalent to the Prepayment Rate (as hereinafter defined), over (B) the then principal amount of
this Note. ‘

* The term “Prepayment Rate” means the bond equivalent yield (in the secondary market)
on the United States Treasury Security that ‘as of the Prepayment Rate Determination Date
(hereinafter defined) has a remaining term' to maturity closest to, but not exceeding, the
remaining term to the Maturity Date, as most recently published in the “Treasury Bonds, Notes
and Bills” section in The Wall Street Journal as of the date of the related tender of payment. If
more than one issue of United States Treasury Securities has the remaining term to the Maturity

_ 4
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Date referred to above, the “Prepayment Rate” shall be the yield on the United States Treasury
Security most recently issued as of such date. The term “Prepayment Rate Determination Date”
shall mean the date which is five (5) Business Days prior to the prepayment date. The rate so
published shall control absent manifest error. As used herein, “Business Day” shall mean any
day other than Saturday, Sunday or any other day on which banks are required or authorized to

close in New York, New York.
3 .

If the publication of the Prepayment Rate in The Wall Street Journal is discontinued,
Lender shall determine the Prepayment Rate on the basis of “Statistical Release H.15 (519),
Selected Interest Rates,” or any successor publication, published by the Board of Govemors of
the Federal Reserve System, or on the basis of such other publication or statistical guide as
Lender may reasonably select. ' o

ARTICLE 6 - SECURITY

N

This Note is secured by the Security Instrument and the Other Security Documents. The
term “Security Instrument” means the Mortgage, Fixture Filing and Security Agreement dated
the date hereof in the principal sum of FOUR MILLION FIVE HUNDRED THOUSAND AND
00/100 DOLLARS ($4,500,000.00) given by Borrower to (or for the benefit of) Mortgage
Electronic Registration Systems, Inc., a Delaware stock corporation, as Lender’s nominee
(“MERS”), having an address at 1595 Spring Hill Road, Suite 310, Vienna, Virginia 22182, as
security for the Debt (hereinafter defined) and other obligations covering the fee simple estate of
Borrower in certain premises located in Richland County, State of South Carolina, and other
property, as more particularly described therein (collectively, the “Property”) and intended to be
duly recorded in said County. The term “Qther Security Documents™ as used in this Note shall
mean all and any of the documents other than this Note or the Security Instrument now or
hereafter executed by Borrower and/or others and by or in favor of Lender or MERS, which
wholly or partially secure or guarantec payment of this Note.- All of the terms, covenants and
conditions contained in the Security Instrument and the Other Security Documents are hereby
made part of this Note to the same extent and with the same force as if they were fully set forth
herein. All capitalized terms not defined herein shall have the meanings ascribed to them in the

Security Instrument and the Other Security Documents.
ARTICLE 7 - SAVINGS CLAUSE

This Note is subject to the express condition that at no time shall Borrower be obligated
or required to pay interest on the principal balance due hereunder at a rate which could subject -
Lender to either civil or criminal liability as a result of being in excess of the maximum interest
rate which Borrower. is permitted by applicable law to contract or agree to pay. If by the terms of
this Note, Borrower is at any time required or obligated to pay interest on the principal balance -
due hereunder at a rate in excess of such maximum rate, the Applicable Interest Rate or the
Default Rate, as the case may be, shall be deemed to be immediately reduced to such maximum
rate and all previous payments in excess of the maximum rate shall be deemed to have been .
paymients in reduction of principal and not on account of the interest due hereunder. All sums
paid or agreed to be paid to Lender for the use, forbearance, or detention of the Debt, shall, to the

extent permitted by applicable law, be amortized, prorated, allocated, and spread throughout the -
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full stated term of the Note until payment in full so that the rate or amount of interest on account
of the Debt does not exceed the maximum lawful rate of interest from time to time in effect and
applicable to the Debt for so long as the Debt is outstanding.

ARTICLE 8 - LATE CHARGE

If any sum payable under this Note is not paid prior to the fifth (5th) day after the date on
which it is due, Borrower shall pay to Lender upon demand an amount equal to the lesser of five
percent (5%) of the unpaid sum or the maximum amount permitted by applicable law to defray
the expensés incurred by Lender in handling and processing the delinquent payment and to
compensate Lender for the loss of the use of the delinquent payment and the amount shall be
secured by the Security Instrument and the Other Security Documents.

ARTICLE 9 - NO ORAL CHANGE

This Note may not be modified, amended, waived, extended, changed, discharged or
terminated orally or by any act or failure to act on the part of Borrower or Lender, but only by an
agreement in writing signed by the party against whom enforcement of any modification,
amendment, waiver, extension, change, discharge or termination is sought. :

. ARTICLE >10 - JOINT AND SEVERAL LIABILITY

The obligations and liabilities of each person or party comprising Borrower shall be joint
and several. , -

ARTICLE 11 - WAIVERS

Borrower and all others who may become liable for the payment of all or any part of the
Debt do hereby severally waive presentment and demand for payment, notice of dishonor, protest
and notice of protest and non-payment and all other notices of any kind. No release of any
security for the Debt or extension of time for payment of this Note or any installment heréof, and
no alteration, amendment or waiver of any provision of this Note, the Security [istrument or the -
Other Security- Documents made by agreement between Lender or any other person or party shall
release, modify, amend, waive, extend, change, discharge, terminate or affect the liability of
Borrower, and any other person or entity who may become liable for the payment of all or any
part of the Debt, under this Note, the Security Instrument or the Other Security Documents: . No
notice to or demand on Borrower shall be deemed to be a waiver of the obligation of Borrower or
of the right of Lender to take further:action without further notice or demand as:provided for in
this Note, the Security Instrument or the Other Security Documents. If Borrower is a partnership,.
the agreements herein contained shall remain in force and applicable, notwithstanding.any =
changes in thé individuals comprising the partnership. [If Borrower is a corporation, the'.
agreements contained herein shall remain in full force and applicable notwithstanding any
changes in the shareholders comprising, or the officers and directors relating to, the corporation.
If Borrower is a limited liability company, the agreements contained herein shall remain in full
force and applicable notwithstanding any changes in the members comprising, or the managers,
officers or agents relating to, the limited liability company. The term “Borrower”, as used herein, .
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shall include any alternate or successor partnership, corporation, limited liability company or
other entity or person to the Borrower named herein, but any predecessor partnership (and their
partners), corporation, limited liability company, other entity or person shall not thereby be
released from any liability. Nothing in this Article 11 shall be construed as a consent to, or a
waiver of, any prohibition or restriction on transfers-of interests in such partnership, corporation,
“or limited liability company which may be set forth in the Security Instrument or any Other
Security Document.

ARTICLE 12 - TRANSFER

Lender may, at any time, sell, transfer or assign this Note, the Security Instrument and the
Other Security Documents, and any or all servicing rights with respect thereto, or grant
participations therein or issue mortgage passthrough certificates or other securities evidencing a
beneficial interest in a rated or unrated public offering or private placement (the “Securities™).
Lender may forward to each purchaser, transferee, assignee, servicer, participant, investor in such
Securities or any Rating Agency rating such Securities (collectively, the “Investor”) and each
- prospectivé Investor, all documents and information which Lender now has or may hereafter
acquire relating to the Debt and to Borrower, any guarantor and the Property, whether furnished
by Borrower, any guarantor or otherwise, as Lender determines necessary or desirable. Borrower
and any guarantor agree to cooperate with Lender in connection with any transfer made or any
Securities created pursuant to the Security Instrument, including, without limitation, the delivery
of an estoppel certificate in accordance therewith, and such other documents as may be
reasonably requested by Lender. Borrower shall also furnish and Borrower and any guarantor
_ consent to.Lender fumnishing to such Investors or such prospective Investors any and all
- information concerning the Property, the Leases, the financial condition of Borrower and any
© guarantor as may be requested by Lender, any Investor or any prospective Investor in connection-
with any sale, transfer or participation interest. Lender may retain or assign responsibility for
servicing the Loan, including this Note, the Security Instrument, and the Other Security
_ Documents, or may delegate some or all of such responsibility and/or obligations to a servicer
including, but not limited to, any subservicer or master servicer. Lender may make such .
assignment or delegation on behalf of the Investors if this Note is sold or the Security Instrument
or the Other Security Documents are assigned. All references to Lender herein shall refer to.and .
include any such servicer to the extent applicable. ‘ a

ARTICLE 13 - WAIVER OF TRIAL BY JURY

BORROWER HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
LAW, THE RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING

DIRECTLY OR' INDIRECTLY TO THE LOAN EVIDENCED BY THIS NOTE, THE. -

APPLICATION FOR THE LOAN EVIDENCED BY THIS NOTE, THIS NOTE, THE
SECURITY INSTRUMENT OR THE OTHER SECURITY DOCUMENTS OR ANY ACTS

OR OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS .
IN CONNECTION THEREWITH.

ARTICLE 14 - EXCULPATION
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Except as otherwise provided herein, in the Security Instrument or in the Other Security

" Documents, Lender shall not enforce the liability and obligation of Borrower, to perform and

observe the obligations contained in this Note, the Security Instrument or the Other Security
Documents by any action or. proceeding wherein a money judgment shall be sought against
Borrower or any partner or member of Borrower, except that Lender may bring a-foreclosure
action, an action for specific performance or any other appropriate action or proceeding to enable
Lender to enforce and realize upon this Note, the Security Instrument, the Other Security
Documents, and the interests in the Property; and any other collateral given to Lender pursuant to
the Security Instrument and the Other Security Documents; provided, however, that, except as
specifically provided herein, any judgment in any such action or proceeding shall be enforceable
against Borrower or any partner or member of Borrower only to the extent of Borrower's interest
in the Property and in any other collateral given to Lender, and Lender, by accepting this Note,
the Security Instrument and the Other Security Documents, agrees that it shall not sue for, seek or

. demand any deficiency judgment against Borrower or any partner or member of Borrower, inany

such action or proceeding, under or by reason of or in connection with this Note, the Security
Instrument or the Other Security Documents. The provisions of this paragraph shall not,
however, (i) constitute a waiver, release or impairment of any obligation evidenced or secured by
the Security Instrument or the Other Security Documents; (ii) impair the right of Lender to name

Borrower as a party defendant in any action or suit for foreclosure and sale under the Security

. Instrument; (iii) affect the validity or enforceability of any guaranty made in connection with this

Note, the Security Instrument or the Other Security Documents; (iv) impair the right of Lender to

obtain the appointment of a receiver; (V) impair the enforcement of any assignment; or (vi)

constitute a waiver of the right of Lender to enforce the liability and obligation of Borrower or -
any partner or general partner of Borrower, by money judgment or otherwise, to the extent of any

loss, damage, cost, expense, liability, claim or other obligation incurred by Lender (including

attorneys' fees and costs reasonably and actually incurred) arising out of or in connection with the

following: ' '

(a) fraud or miérepr‘e_sentation by Borrower in 6onnectio‘nzwith this Note, the Security

- Instrument or the Other Security Documents;

(b)  thegross negligence ér willful misconduct of Borrower;
© material physical waste of the Property;

(d)  the breach of provisions in this Note, the Security Instrument or the Other Security
Documents concerning Environmental Laws and Hazardous Substances and any indemnification

. of Lender with réspect thereto in any document;

(¢) the rémoval or disposal of any portion of the Property after an Eveﬁtdf qugplt
under this Note, the Security Instrument or the Other Security Documents; o

(f)  the misapplication or conversion by Borrower of (i) any insurance proceeds paid
by reason. of any loss, damage or destruction to the Property, (ii) any awards or other amounts
received in connection with the condemnation of all or a portion of the Property, or (iiiy any




Rents following default under this Note, the Security Instrument or the Other Security
Documents;

(8) failure to pay Taxes (provided that the liability of Borrower shall be only for
amounts in excess of the amount held by Lender in escrow for the payment of Taxes),
assessments, charges for labor or materials or other charges that can create liens on any portion of
the Property; and

M) any security deposits collected with respect to the Property which are not
delivered to Lender upon a foreclosure of the Property or action in lieu thereof, except to the
extent any such security deposits were applied in accordance with the terms and conditions of
any of the Leases prior to the occurrence of the Event of Default that gave rise to such
foreclosure or action in lieu thereof. '

Notwithstanding anything to the contrary in this Note, the Security Instrument or the
Other Security Documents (i) the Debt shall be fully recourse to Borrower; and (ii) Lender shall
not be deemed to have waived any right which Lender may have under Section 506(a), 506(b),
1111(b) or any other provisions of the U.S. Bankruptcy Code to file a claim for the full amount
of the Debt or to require that all collateral shall continue to secure all of the Debt owing to
Lender in accordance with this Note, the Security Instrument or the Other Security Documents, in
the event that: (A) the first full Monthly Payment is not paid when due; (B) Borrower fails to
permit on-site inspections of the Property, fails to provide financial information, or fails to
comply with the terms of Section 4.3 of the Security Instrument; (C) Borrower fails to obtain
Lender's prior written consent to any subordinate financing or other voluntary lien encumbering
the Property; (D) Borrower fails to obtain Lender's prior written consent to any assignment,
transfer, or conveyance of the Property or any interest therein as required by the Security
Instrument. ' :

ARTICLE 15 - AUTHORITY

Borrower (and the undersigned representative of Borrower, if any) represents that
Borrower has full power, authority and legal right to execute and deliver this Note, the Security -
Instrument and the Other Security Documents and that this Note, the Security Instrument and the
Other Security Documents constitute valid and binding obligations of Borrower. '

ARTICLE 16 - APPLICABLE LAW

" This Note shall be deemed to be a contract entered into pursuant to the laws of the State
of New York and shall in all respects be governed, construed, applied and enforced in accordance
with the laws of the State of New York. .

ARTICLE 17 - SERVICE OF PROCESS

(a)  Borrower will maintain a place of business or an agent for service of process in.
the State of South Carolina and give prompt notice to Lender of the address of such place of

.

business and of the name and address of any new agent appointed by it, as appropriate.. Borrower-
further agrees that the failure of its agent for service of process to give it notice of any service of . .

9
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process will not impair or affect the validity of such service or of any judgment based thereon. If,
despite the foregoing, there is for any reason no agent for service of process of Borrower
available to be served, and if it at that time has no place of business in the State of South
Carolina then Borrower irrevocably consents to service of process by registered or certified mail,
postage prepaid, to it at its address given in or pursuant to the first paragraph hereof.

Borrower initially and irrevocably designates William P. McElveen, Jr., with offices on the date
hereof at Ellis, Lawhorne & Sims, P.A., 1501 Main Street, 5th Floor, Columbia, South Carolina
29201, to receive for and on behalf of Borrower service of process in the State of South Carolina
with respect to this Note, '

ARTICLE 18 - COUNSEL FEES

In the event that it should become necessary to employ counsel to collect the Debt or to
protect or foreclose the security therefor, Borrower also agrees to pay all reasonable fees and
expenses of Lender, including, without limitation, reasonable attorney's fees for the services of
such counsel whether or not suit be brought. '

ARTICLE 19 - NOTICES

All notices or other written communications to Botrower, Lender or MERS hereunder
shall be deemed to have been properly given (i) upon delivery, if-delivered in person with receipt
acknowledged by the recipient thereof, (ii) one (1) Business Day (defined below) after having
been deposited for overnight delivery with any reputable overnight courier service, or (iii) three
(3) Business Days after having been deposited in any post office or mail depository regularly
maintained by the U.S. Postal Service and sent by registered or certified mail, postage prepaid,
return receipt requested, addressed to Borrower, Lender or MERS at their addresses set forth in
the Security Instrument or addressed as such party may from time to time designate by written
notice to the other parties. Either party by notice to the other-may designate additional or
different addresses for subsequent notices or communications. ‘ ‘

ARTICLE 20 - MISCELLANEOUS

(a)  Wherever pursuant to-this Note (i) Lender exercises any right given to it to
approve or disapprove, (ii) any arrangement or term is to be satisfactory to Lender, or (iii) any
other decision or determination is to be made by Lender, the decision of Lender to approve or
disapprove, all decisions that arrangements or terms are satisfactory or-not satisfactory and all
other decisions and determinations made by Lender, shall be in the sole.and absolute discretion
of Lender and shall be final and .conclusive, except as may be otherwise expressly and
specifically provided herein. o

(b)  Wherever pursuant to this Note it is provided that Borrower pay any costs and
expenses, such costs and expenses shall include, but not be limited to, reasonable and actual legal
fees and disbursements of Lender, whether retained firms, the reimbursement for the expenses of

in-house staff, or otherwise.

10
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© Whenever used, the singular number shall include the plural, the plural number
shall include the singular, and the words “Lender” and “Borrower” shall include their respective
Successors, assigns, heirs, executors and administrators.

" ARTICLE 21 - DEFINITIONS

All capitalized terms not otherwise defined herein shall have the meanings ascribed to
such terms in the Security Instrument.

ARTICLE 22 - LOCK BOX PROCEDURES

Upon the commencement of a Cash Management Period (as defined in the Cash
Management Agreement), all Rents (as defined in the Security Instrument) and other receivables
related to the Property shall be paid directly by the parties paying such Rents (including, without
limitation, tenants under the Leases (as defined in the Security Instrument)) to the Clearing
Account (as defined in the Cash Management Agreement). Lender or the Agent (as defined in
the Cash Management Agreement) shall (and is irrevocably authorized by Borrower to) apply all
funds in the Clearing Account in accordance with the provisions of the Cash Management
Agreement.. :

[rernainder of page intentionally left blank; signature page follows]
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[SIGNATURE PAGE TO PROMISSORY NOTE]
IN WITNESS WHEREOF, Bomrower has duly executed this Note as of the day and year
first above written.
BORROWER:

AW-MAGPIG, LLC, a Delaware limited lability
company .

By: AW-MAGPIG OWNER, LLC, a Delaware
Yimited Hapfij Empany, ifs sole member

By:

Neme: Alzn B, e
Title: Metiber

HW-MAGPIG; LLC; a Delaware hmlted Lebility -

By: HW MAGPIG OWNER, LLC, a Delaware
limited lability compsny, its sole member

;Zfﬂ????}\__/’

Name: Harold Wasserman
Title: Member '

MW-MAGPIG, LLC, a Delaware limited lisbility
company

By: MW-MAGPIG OWNER, LLC, a Delaware
limited liability company, its sele member

Title: Member
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AW-MAGPIG, LLC, HW-MAGPIG, LLC and MW-MAGPIG, LLC, as mortgugor
{Borrower)

to

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, as mortgagee
(Mongagee)

MORTGAGE, FIXTURE FILING AND SECURITY AGREEMENT

This document serves as a fixture filing under the Uniform Commercial Code.

Dated: ! March 1, 2007

Location: Columbia, South Carolina

County: Richland

Bemouet'sFederal T LD, No. [
PREPARED BY AND UPON- S

' RECORDATION RETURN TO:
Katten Muchin Rosenman LLP
401 South Tryon Street, Suite 2600
Charlotte, North Carolina 28202
Attention: Daniel S. Huffenus, Esq.

. THIS MORTGAGE FIXTURE FILING AND SECURITY AGREEMENT COVERS
FIXTURES AND CONSTITUTES A FIXTURE FILING FINANCING STATEMENT IN
- ACCORDANCE WITH THE PROVISIONS OF 36-9-502(c) OF THE CODE OF LAWS OF

SOUTH CAROLINA.

'fO THE EXTENT PROVIDED IN THE NOTE, INTEREST OR DISCOUNT WILL BE
DEFERRED ACCRUED OR CAPIT AUZIZD
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THE BORROWER MAY HEREAFTER BECOME INDEBTED TO THE LENDER FOR AN
l ADDITIONAL SUM OR SUMS FOR ANY PURPOSE, INCLUDING FUTURE ADVANCES
t AND RE-ADVANCES IN ACCORDANCE WITH SECTION' 29-3-50, S.C. CODE ANN.

(1976). AS AMENDED, AND FOR SUCH FURTHER SUMS AS MAY BE ADVANCED TO
E OR FOR THE BORROWER’S ACCOUNT FOR TAXES, INSURANCE PREMIUMS, PUBLIC
! ASSESSMENTS AND NECESSARY REPAIRS. THE INDEBTEDNESS SECURED BY
; THIS SECURITY INSTRUMENT SHALL NOT EXCEED AT ANY ONE TIME THE
1 MAXIMUM PRINCIPAL AMOUNT OF 34,500,000.00 PLUS INTEREST THEREON,
i REASONABLE ATTORNEYS' FEES AND COURT COSTS. AND PLUS TAXES,
INSURANCE PREMIMUMS, PUBLIC ASSESSMENTS AND NECESSARY REPAIRS
MADE BY LENDER. INTEREST ON THE INDEBTEDNESS SECURED HEREBY WILL BE
DEFERRED, ACCRUED, OR CAPITALIZED, BUT LENDER SHALL NOT BE REQUIRED
TO DEFER, ACCRUE, OR CAPITALIZE ANY INTEREST EXCEPT AS PROVIDED IN THE
NOTE. ~ '

THIS MORTGAGE, FIXTURE FILING AND SECURITY AGREEMENT (this
“Security Instrument”} is made as of the 1* day of March, 2007, by AW-MAGPIG, LLC, HW-
MAGPIG, LLC, and MW-MAGPIG, LLC, each a Delaware limited liability company and each
having its principal place of business at 11 East Hawthome Avenue, Valley Stream, New York,
11580 as mortgagor (collectively, “"Borrower™), to MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a Delaware stock corporation, having an address at 1595
Spring Hill Road, Vienna, Virginia, as morigagee and Lender’s nomiaee ("Morngagee").

‘ ' RECITALS:

Borrower by its promissary note of even date herewith given to Bear Steamns Commercial
Mortgage, Inc., 2 New York corporation, having an address at 383 Madison Avenue, New York,
New York 10179 {together with its successors and assigns, “Lender”) is indebted to Lender inthe
principal sum of FOUR MILLION FIVE-HUNDRED THOUSAND AND 00/100 DOLLARS
($4,500,000.00) in lawful money of the United States of America (the note together with all
extensions, renewals, modifications, substitutions and amendments thereof shall collectively be
referred 1o as the "Note™), with interest from the date thereof at the rates set forth in the Note,
principal and interest to be payable in accordance with the terms and conditions provided in the
Note, and for final payment of principal and interest thereunder, if not sooner paid or. payable as
provided therein, to be due on March 1, 2017.

Botrower desires (o secure the payment of the Debt (as defined in Article 2) and the
performance of all of its obligations under the Note and the Other Obligations (as defined in
Anticle 2).

ARTICLE 1 - GRANTS OF SECURITY

Section 1.1 PROPERTY MORTGAGED. Bormrower does hereby imevocably
mortgage, grant, bargain, sell, pledge, assign, warmant, transfer and convey 1o Morigagee, as
‘Lenider's nominee, its successors and assigns, and grant a security interest to Mortgagee, as
Lender’s nominee, all of Borrower's rights, title and interest in and to the following property,

CLIOI 91164344 4
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owned, or hereafter acquired by Borrower (collectively, the "Property”):

(a) the real property described in Exhibit A attached hereto and made a part hereof (the
"Land");

(b)  all additional lands, estates and development rights hereafter acquired by Borrower for
use in connection with the Land and the development of the Land and all additional lands and estates
therein which may, from time to time, by supplemental mortgage or otherwise be expressly made subject
to the lien of this Security Instrument;

(c) the buildings, structures, fixtures, additions, enlargements, extensions, modifications,
repairs, replacements and improvements now of hereafter erected or located on the Land (the
"Improvements”);

(d)  all casements, rights-of-way or use, rights, strips and gores of land. streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development rights,
and all estates, rights, titles, interests, privileges, liberties, servitudes, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way now or hereafter belonging, relating or pertaining Lo
the Land and the Improvements and the reversion and reversions, remainder and remainders, and all land
lying in the bed of any street, road or avenue, opened or proposed, in front of or adjoining the Land, to
the center Jine thereof and all the cstates, rights, titles, interests, dower and rights of dower, curtesy and
rights of curtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Bormrower of, in and to the Land and the Improvements and every part and parcel thereof, with the
appunenances thereto;

(&) all machinery, cquipment, fixtures (including, but not limited to, all heating, air ;
conditioning, plumbing, lighting, communications and elevator fixtures) and other property of every ,
kind and nature whatsoever owned by Borrower, or in which Borrower has or shall have an interest, now
or hereafter located upon the Land and the Improvements, or appunenant thereto, and usable in
connection with the present or future operation and occupancy of the Land and the Improvements and all
building equipment, materials and supplies of any nature whatsoever owned by Borrower, or in which

. Borrower has or shall have an interest, now or hereafter located upon the Land and the Iraprovements, or ;
appurtenant thereto, or usable in connection with the present or future operation and occupancy of the :
Land and the Improvemerits (collectively, the “Personal Property"), and the right, title and interest of ' 5 s
Borrower in and to any of the Personal Property which may be subject to any security interests, as '
defined in the Uniform Commercial Code, as adopied and enacted by the state or states where any of the
Property is located (the “"Uniform Commercial Code®), superior in lien to the lien of this Security
Instrument and all proceeds and products of the above;

()] all leases and other agreements affecting the use, enjoyment or occupancy of the Land and
the Improvements heretofore or hereafler entered into, including a guaranty of any such lease (a "Lease”.
or "Leases”) and all right, title and interest of Borrower, its successors and assigns: therein and
thereunder; including, without limitation, cash or securities deposited thereunder to secure the
performance by the lessees of their obligations thereunder and all rents, additional rents, revenues, issues ¢
and profits (including all oil and gas or other mineral royalties.and bonuses) from the Land and the

Improvements {the "Rents”) and all proceeds from the sale or other disposition of the Leases and the

TS ST SO NS
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right 10 receive and apply the Rents to the payment of the Debt;

(g)  all awards or payments, including interest thereon, which may heretofore and hereafler be
made with respect to the Property, whether from the exercisc of the right of eminent domain (including
but not limited 1o any transfer made in lieu of or in anticipation of the exercise of the right), or for a
change of grade, or for any other injury to or decrease in the value of the Property;

(h) all procéeds of and any uncamed premiums on any insurance policies covering the
Property, including, without limitation, the right to receive and apply the proceeds of any insurance,
judgments, or settiements made in Jieu thereof, for damage to the Property,

(i) all refunds, rebates or credils in connection with a reduction in real estate taxes and
assessments charged against the Property as a result of tax certiorari or any applications or proceedings -
for reduction;

Q) all proceeds of the conversion, voluntary or involuntary, of any of the foregoing
including, without limitation, proceeds of insurance and condemnation awards, into cash or liquidation
claims; ) : - o

(k) the right, in the name and on behalf of 'Borrower. to appear in and defend any action or
proceeding brought with respect to the Property and to commence any action or proceeding (o protect the '
interest of Mortgagee or Lender in the-Property:

() . all agreements, contracts, certificates, instruments, franchises, permits, licenses, plans,
specifications and other documents, now or hereafier entered into, and all rights therein and thereto,
rcspectirig or peraining 1o the use, occupation, construction, management of operation of the Land and
any part thereof and any Improvements or respecting any business or activity conducted on the Land and

" any part thereof and all right, title and interest of Borrower therein and thereunder, including, without
limitation, the right, upon the happening of any default hereunder, to receive and collect any sums
payable to Borrower thereunder; ’ ’

(m) all tradenames, trademarks, servicemarks, logos, copyrights, goodwill, bookg and records
and all other gencral intangibles relating to or used in connection with the operation of the Property;

(n) all tetter-of-credit rights-(whether or not the letter of credit is evidencéd by a writing)
Borrower now has or hereafter acquires relating to the properties, rights, titles and interest referred to in
this Section 1.1; . ) : .

{o0) all commercial tort claims Borrower now has or hereafter ‘acquit'es relating to the
properties, rights, litles and interests referred to in this Section 1.1; :

(3] " the Cash Management Account (as defined in the Cash Man'ageniem ggreemgnr) agd the
Lockbox. Account (as defined in the Cash Management. Agreement) and all deposits' at any. time
contained in such accounts and the proceeds thereof; '

(q)  the Replacement Reserve (as defined in the Replacement Reserve and Security
Agreement executed by Borrower and dated of even date hereof) and any and all monies now or
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hereafter deposited in the Replacement Reserve;

() all rights in and to that certain Co-Tenancy Agreement by and among AW-
MAGPIG, LLC, HW-MAGPIG, LLC and MW-MAGPIG, LLC (together with any amendment,
modification or extension, the “TIC Agreement™), : ’

(s} alf tenancy in comunon interests currently beld or hereinafter acquired by any
Borrower with respect to the Property;

- () allrights, remedies, interests and title {including, but not limited 1o (i) any and
all rights of first refusal, (ii) option to purchase an interest in the Property, and (iii) any and al}
similar right of first refusal, including 363(i) of Section 11 of the United States Bankruptcy
Code) of Borrower now or hereinafter arising under or pursuant to the TIC Agreement; and

(u)  any and all other rights of Borrower in and o the items set forth in Subsections (a)
through (1) above. R

Section 1.2 ASSIGNMENT OF RENTS. Borrower hereby absolutely and unconditionally
assigns to Morigagee Borrower's right, title and interest in and to all current and future Leases, Rents,
Léase Guaranties and Bankruptey Claims; it being intended by Borrower that this assignment constitutes
a present, absolute assignment and not an assignment for additional security only. Nevertheless, subject
to the terms of this Section 1.2 and Section 3.7 and the terms of that certain Cash Management
Agreement among Borrower, Lender and The Bank of New York Trust Company, N.A., dated as of even
date herewith (the “Cash Management Agrecment”), Mortgagee grants to Bomrower 2 revocable license
to collect and reccive the Rents, Leasc Guaranties and Bankruptcy Claims. Borrower shall hold the
Rents, Lease Guaranties and Bankruptey Claims or a portion thereof sufficient to discharge all current
sums due on the Debt, for use in the payment of such sums. For purposes of this Section 1.2, the terms
“Lease Guaranties” and “Bankruptcy Claims” shall have the meanings ascribed to such terms in that

_ certain Assignment of Leases and Rents by and between Bormower and Mortgagee dated as of even date
herewith.

Section 1.3  SECURITY AGREEMENT: FIXTURE FILING . This Security Instrument is a

“security agreement” with respect to such components of the Property as to which a security interest may

antach under the meaning of the Uniform Commercial Code. The Property includes both real and

personal property and all other rights and interests, whether tangible or intangible in nawre, of Borrower

in the Property. By executing and delivering this Security Instrument, Borrower hereby grants to

Mortgagee, as security for the Obligations (defined in Section 2.1), a security inierest in the Property to

© thefull extent that the Property may be subject to the Uniform Commercial Code and authorizes Lender
e 16 file this  Security Instrument as a fixture filing in the real property records of Richland County, South

) Carclina in accordance with Sections 36-9-502 of the South Carolina Code and to file a financing
 statement in any other location, including without limitation the: office of the Secretary of State of the

State of South Carolina, necessary under the Uniform Commercial Code to evidence Lender’s security

interest in the Personal Property. The information contained in this Section 1.3 is provided in order that

Lo ~this- Security Instrdment shall comply. with the requirements of the Uniform Commercial Code for
~ e o security deeds to be effective as financing statements filed as 2 fixture filing. The name of the *Debtor”
<=~ . is the name of Borrawer as set forth in the introductory paragraph of this Security Instrument; and the
‘hame of the “Secured- Panty” is the name of Lender as set forth in the introductory paragraph of this
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Security Instrument: the mailing address of the “Secured Party™ from which information concerning the
sccurity interest may be obtained and the mailing address.of the “Deblor” are as set forth in the preamble
to this Security Instrument. The types, or the items, of collateral covered hereby consist of the Personal
Property and all other items set forth hereinabove in Section 1.1 which constitute fixtures or personal
propenty. Borrower is the record owner of the Land. :

’ Section 1.4 PLEDGE OF MONIES HELD. "Borrower hereby pledges to Morigagee and,
grants (o Mortgagee a security interest in, any and all monies now or hergafter held by Lander, including,
without limitation, any sums deposited in the Escrow Fund (as defined in Section 3.5), Net Proceeds (as
defined in Section 4.4) and condemnation awards or payments described in Section 3.6 and any accounts
established pursuant to the Cash Management Agreement; as additional security for the Obligations until
expended or applied as provided in this Security Instrument. '

Section 1.5 GRANTS TO MORTGAGEE. This Sccurity Instrument and the grants,
assignments and transfers made to Mortgagee in this Anticle ) shall inure to Mortgagee solely in its
capacity as Lender’s nominee. .

* CONDITIONS TO GRANT

* .TO HAVE AND TO HOLD the Property unto Morgagee, its successors and assigns,

forever, subject, however, to the Permitted Exceptions (defined below); PROVIDED,

- HOWEVER, these presents are upon the express condition ibat, if Bomrower shall well and truly

pay to Lender the Debt and other obligations at the time and in the manner provided in the Note,

this Security Instrument or the other Security Documents, shall well and truly perform the Other.
Obiigations as set forth in this Secunty Instrument and shall well and truly abide by and comply

with each and ever covenant and condition set forth herein and in the Note, this Security

Instrument and the Otber Security Documents, these presents and the estate hereby granted shall
. cease, tefminate.and be void; provided, however, that Borrower's obligation to indemnify and
hold harmless Lender pursuant to the provisions hereof shall survive any such payment or
release. - And Borrower does hereby bind Borrower, Bommower’s successors and assigns 1o

warrant and forever defend the said premises unto the said Mortgagee, its substitutes or i

successors and assigns forever, against the claim, or claims, of all persons claiming or to claim
the same or any part thereof.. ' '

ARTICLE 2 - PAYMENTS

Section 2.1 DEBT _AND OBLIGATIONS SECURED. This Security Instrument and the
grants, assignments and transfers made i Article 1 are given for the purposc of securing the following,
in such order of priority s Lendetr may determine in its sole discretion (the “Debt"): (a) the payment of
the indebtedness evidenced by the Note in lawful money of the United States of America; (b) the
payment of interest, prepayment premiums, defauh interest, late charges and other sums, as provided in

the Note, this Securily Instrument or the Other Security Documents {defined below); (c) the payment of

all other moneys agreed or provided 1o be paid by Borrower in the Note, this Security Instrument or the
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Other Security Documents; (d) the payment of all sums advanced pursuant 1o this Security Instrument to
protect and preserve the Propeny and the lien and the secunity interest created hereby; and (¢) to secure
in accordance with Section 29-3-50, Code of Laws of South Carolina (1976), as amended, all future
advances and re-advances that may subsequently be made to Borrower by Lender, evidenced by the
aforesaid Note or other instruments, and all modifications, renewals and extensions thereof (provided.
however, that nothing contained herein shall create an obligation on the part of the Lender to make
future advances or rc-advances to Borrower), plus interest thereon, and all charges and expenses of
collection incurred by Lender or Mortgagee, including coun costs and attomey’s fees. This Security
Instrument and the grants, assignments and transfers made in Article 1 are also given for the purpose of
securing the performance of all other obligations of ‘Borrower contained hercin and the performance of

" each obligation of Bomower contained in any renewal, extension, amendment, modification,
consolidation, change of, or substitution or replacement for, all or any part of this Security Instrument,
the Note or the Other Security Documents (collectively, the “Other Obligations™). Borrower's
obligations for the payment of the Debt and the performance of the Other Obligations shall be referred to
collectively below as the "Obligations.”

Section 22 PAYMENTS. Unless payments are made in the required amount in immediately
available funds at the place where the Note is payable, remittances in payment of all or any part of the
Debt shall not, regardless of any receipt or credit issued therefor, constitute payment until the required
amount is actually received by Lender in funds immediately available at the place where the Note is
payable (or any other place as Lender, in Lender's sole discretion, may have established by delivery of
written notice thereof to Borrower) and shall be made and accepted subject 10 the condition that any
check or draft may be handled for collection in accordance with the practice of the collecting bank or
banks. Acceptance by Lender of any payment in an amount less than the amount then due shall be
deemed an acceptance on account only, and the failure to pay the entire amount then due shall be and
continue to be an Event of Default (defincd below). :

1

ARTICLE 3 - BORROWER COVENANTS
Bomrower covenants and agrees that:

Section 3.1 PAYMENT OF DEBT. Bomower will pay the Debt at the time and in the manner
provided in the Note and in this Securiry Instrument. : . ;

Section 3.2 INCORPORATION BY REFERENCE. All the covenants, conditions and ;
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or this _
Security Instrument now or hereafter executed by Borrower and/or others and by or in favor of Lender;
which wholly or partially secure or guaranty payment of the Note (the "Other Security Documents”), are
hereby made a part of this Security Instrument to the same extent and with the same foree as if fully-set
forth herein. -

PR

Section' 3.3 INSURANCE.

(a)  Borrower, al its sole cost and expense, for the mutual benefit of Borrower and Lender,
shall obtain and maintain, or cause to be maintained, during the entire term of this Security Instrument
policies of insurance for Borrower and the Property providing at least the foilowing coverages: -

+
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(i) comprehensive all risk insurance (“Special Form™) including, but not
limited to, loss caused by any type of windstorm or hail on the Improvements and the Personal
Property, (A) in an amount equal to onc hundred percent (100%) of the “Full Replacement Cost,”
which for purposes of this Agreement shall mean actual replacement value (exclusive of costs of
cxcavations, foundations, underground utilities and footings) with a waiver of depreciation, but
the amount shall in no event be less than the outstanding principal balance of the Note;
(B) containing an agreed amount endorsement with respect to the Improvements and Personal
Property waiving all ‘co-insurance provisions or to bc written on a no co-insurance form;
(C) providing for no deductible in excess of Ten Thousand and No/100 Dollars ($10,000.00) for
all such insurance coverage and (D) .if any of the Improvements or the use of the Propenty shall
at any time constitute legal non-conforming structures or uses, coverage for loss due to operation
of law in an amount equal to the Full Replacement Cost, coverage for demolition costs and
coverage for increased costs- of construction. In addition, Borrower shall obtain; (x) if any
portion of the Improvements is currently or at any time in the future located in a federally
designated “special flood hazard area”, flood hazard insurance in an amount equal to the lesser of
(1) the outstanding principal balance of the Note or (2) the maximum amount of such insurance
available under the National Flood Insurance Act of 1968, the Flood Disaster Protection Act of
1973 or the National Flood Insurance Reform Act of 1994, as each may be amended or such
greater amount as Lender shall require; (¥) |intentionally omitted]: and (z) earthquake insurance
in amounts and in form and substance satisfactory to Lender in the event the Property is Jocated
in an area with a high degree of seismic activity:

(11) business income insurance (A) with loss. payable to Lender; (B) covering
al] risks required to be covered by the insurance provided for in subsection (i) above; and (C) in
an annual aggregate amount equal 1o all rents or estimated gross revenues from the operation of
the Properties (as reduced 10 reflect expenses not. incurred during a period of Restoration) and
covering rental losses or business interruption, as may be applicable, for a period of at least
twelve (12) months, after the date of the casualty, and notwithstanding that the Policy may expire
prior to the end of such period. The. amount of such business income insurance shall be
determined prior to the date hereof and at least once each year thereafter based on Borrower’s
reasonable estimate of the gross income from the Property for the succeeding twelve (12) month
period. All proceeds payable to Lender pursuant to this subsection shall be held by Lender and.
shall be applied to the Obligations from time to time due and payable hereunder and under the
Note; provided, however, that nothing herein contained shall be deemed to relieve Borrower of
its obligations to pay the Obligations on the respective dates of payment provided for in the Note,
this Security Instrument, and the Other Security Documents except to the extent such amounts
are actually paid out of the proceeds of such business income insurance:

(iii)  at all times during which structural construction, repairs or alterations are
being made with respect to the Improvéments, and only if the Property coverage form does not.
otherwise apply, (A) owner’s contingent or protective liability insurance, otherwise known as
Owner Contractor's Protective Liability, covering claims not covered by or under the. terms or

provisions of the commercial general liability insurance policy in (v) below; and (B)the

insurance provided for in subsection (i) above written in a so-called builder’s risk completed.
value form (l1)on a non-reporting basis, (2)against all risks insured against pursuant to
subsection (i) above, (3)including permission to occupy the Property, and (4) with an agreed
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amount endorsement waiving co-insurance provisions;

. (iv) comprehensive boiler and machinery insurance, if steam boilers or other
pressurc-fixed vessels are in operation, in amounts as shall be reasonably required by Lender on
terms consistent with the commercial property insurance pohcy reqmrcd under subsection (i)
above; X

{(v)  commercial general Hability insurance against claims for pcrsonal injury,
bodily injury, death or property damage occurring upon, in or about the Property, such insurance
(A) to be on the so-called “occurrence™ form with a combined limit of not less than Two Miilion
and Nof100 Dollars (SZOOOOOOOO) in the aggregate and One Million and No/100 Dollars -
($1.000,000.00) per occurrence; (B) to continue at not less than the aforesaid limit until reqmtcd
to be changed by Lender in writing by reason of changed economic conditions making such
protection inadequate; and (C)to cover at least the following hazards: (1) premises and
operations; (2) products and completed operations on an “if any” basis; A3) independent.
contractors; "(4) blanket contractual liability for all legal contracts and (5) contractual liability
covering the indemnities contained in Article 13.1 to the extent the same is available;.

(vi) automobile liability coveragc for all owned and non-owned vehicles,
mcludmg rented and leased vehicles containing minimum limits per oceurrence of One Million
and No/100 Dollars ($1,000,000.00),

(vii) worker’s compensation and employee’s Ixabthxy subject 1o the worket 8
compgensation laws of the apphcable state

(vm) umbrella hab:hl) insurance in an amount not less than Three Million and

No/100 Dollars ($3,000,000.00) per occurrence on terms consistent with the commercial general

habnixty insurance policy required under subsection (v)abave, including, but not limited 1o,

. supplemental coverage for workers’ compensation and automobile ixabxhty, which umbrella
- Liability coveragc shal! apply in excess of the automobile lability covcragc in clause (vi) abovc,

(nc) upon sixty (60) days written nouce such other reasonable insurance such
as sinkhole orfand subsidence insurance, and in such reasonable amounts as Lender from time 10
time may’ rcasonably request against such other insurable. hazards which at the time are
commouly insured against for property similar to the Property located in or around the region in
which the Property is located; and .

) (x)  Borrower shall use commercially reasonable efforts, consistent with those

~ of prudent owners of commercial real estate to maintain insurance against damage resulting from-
acts of terrorism, or an insurance policy without a terrorism exclusion, on terms consistent with
the commercial property insurance policy required under subsection (a) above and. oﬂzerwxsev

‘ rcasonably satisfactory to Lender; provided, however, if such terrorism insurance is obtainable
from any insurer or the United States of America or any agency or instrumeritality thereof and the
lack of such insurance in and of itself will resuit in a downgrade by any rating agency issuing any
statistical rating in any Secondary Market Transaction to the then current ratings assigned, or to-
be ass:gned o thc Securities (as hereinafier defined) or any class thereof, Borrower shall obtain
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such insurance.

1)) All insurance provided for in Section 3.3(a) shall be obtained under valid and enforceable
policies (collectively, the "Policies” or in the singular, the “Policy”), shall be satisfactory in form and
substance to Lender and shall be subject to the approval of Lender as to insurance companies, amounts,
deductibles, loss payees and insureds.” The Policies (i) shall be issued by financially sound and
responsible insurance companies approved by Lender and authorized or licensed to do business in the
staté ‘where the Propenty is located, with a claims paying ability rating of "A" or better by Standard &
Poor's Corporation or a rating of "A:VI" or better in the current Best's Insurance Reports; (ii) except for
the -Policy referenced in Section 3.3(a)(vii) shall name Borrower as the insured and Lender as an
additional insured, as its interests may appear; (3#i) in the case of property damage, boiler and machinery,
flood and earthquake insurance, shall contain 3 so-called New York Non-Contrbutory Standard
Mortgagee Clause and {other than those strictly limited to liability protection) a Lender's Loss Payable
Endorsement (Form 438 BFU NS), or their cquivalents, naming Lender as the person to which alt
payments made by such insurance company shall be paid; (iv) shall contain a waiver of subrogation
against Lender; (v) shall be maintained throughout the term.of this Security Instrument without cost o

" Lender; (vi) shall be assigned and the originals (or duplicate onginals certified to be true and correct by
the related insurer) delivered to Lender; and (vii) shall contain such provisions as Lender deems
reasonably necessary or desirable to protect its interest including, without limitation, endorsements .
providing that neither Borrower, Lender nor any other party shall be 2 co-insurer under said Policies and
that Lender shall receive at least thirty (30) days prior written notice of any modification, reduction or

_cancellation. Any blanket Policy shall specifically allocate to the Property the amount of coverage from
time to time required. hercunder and shall otherwise provide the same protection as would a separate
Policy insuring only the Property in compliance with the provisions of Section 3.3(a). Bomower shall
pay the premiums for such Policies {the "Insurance Premiums”) as the same become due and payable and :
shal) furnish 1o Lender evidence of the renewal of each of the new Policies with receipts for the payment
of the Insurance Premiums or other ‘evidence of such payment reasonably satisfactory to Lender
(provided that such Insurance Premiums have not been paid to Lender or Lender's servicing agent
pursuant to Section 3.5 hereof). ' If Borrower does not furnish such evidence and receipts at least thirty
(30) days prior to the expiration of any apparently expiring Policy, then Lender may procure, but shall

i ‘not be obligated 10 procure, such insurance and pay the Insurance Premiums therefor, and Borrower
’ agrees to reimburse Lender for the cost of such Insurance Prémiums prompily on demand. Withip thinty

(30) days after request by Lender, Borrower shall obtain such increascs in the amounts of coverage
3 required hereunder as may be:reasonably requested by Lender, taking into consideration changes in the
" value of money over time, changes in liability laws, changes in prudent customs and practices, and the

like, ' :

(&)  If the Property shall be damaged or destroyed, in whole or in par, by fire or other
_casualty, Borrower shall give prompt notice of such damage to Lender and shall promptly commence _ ‘ i
and diligently. prosecute the completion of the repair and restoration of the Property as nearly as possible

to the cgnditioh; the Property was in immediately prior to such fire or other casvalty, with such

alterations as may be reasonably approved by Lender (the “Restoration”) and otherwise in accordance

with Section 4.4 of this Security Instrument. Borrower shall pay all costs of such Restoration whether or o
not such costs are covered by insurance. In case of loss covered by Policies, Lender may either (1) seitle e
and adjust any claim without the consent of Borrower, or (2) allow Bomrower to agree with the insurance '
company or companies on the amount to be paid upon the loss; provided, that (A) Borrower may adjust:

CLYDI_S0364344_6 : 9




'v,-m, r\eﬂ 'ambel 200703 88.‘4 Qos:/—‘:ge Q 1?88!"&5" Aaie Time; OWORI0D? 1042730813

losses apgregating not in excess of $100,000 if such adjustment is carried out in a competent and tlimely
manner and (B) if no Event of Defaull shall have occurred, Lender shall not settle or adjust any such
claim without the consent of Borrower, which consent shall not be unreasonably withheld or delayed. In
any case Lender shall and is hereby authorized to collect and receipt for any such insurance proceeds;
and the reasonable expenses incurred by Lender in the adjustment and collection of insurance proceeds
shall become part of the Debt and be secured hereby and shall be reimbursed by Borrower to Lender
upon demand.

Section34 PAYMENT OF TAXES, ETC.

(a) Borrower shall pay all taxes, assessments, water rates, sewer rents, governmental
impositions, and other charges, including without Jimitation vault charges and license fees for the use of
vaults, chutes and similar areas adjoining the Land, now or hereafter levied. or assessed or imposed
against the Property or any part thereof (the “Taxes"), all ground rents, maintenance charges and similar

"charges, now or hereafter levied ar assessed or imposed against the Property or any part thexeot; {the
"Other Charges®), and ail charges for utility services provided to the Property prior to the same becoming
delinquent. Borrower will deliver to Lender, promptly upon Lender's request, evidence reasonably
satisfactory to Lender that the Taxes, Other Charges and nuility service charges have been so paid or are
not then delinquent. Borrower shall not suffer and shall promptly cause to be paid and discharged any
Jien or charge whatsoever which may be or become a lien or charge against the Property. Except to the
extent sums sufficient to pay all Taxes and Other Charges have been deposited with Lender in
accordance with the terms of this Security Instrument, Borrower shall fumish to Lender paid receipts for
the payment of the Taxes and Other Charges prior to the date the same shall become delinquent.

) After prior written notice to Lender, Borrower, at ifs own expense, may contest by
appropriate legal proceeding, promptiy initiated and conducted in good faith and with due diligence, the
amount or validity or application in whole or in part of any of the Taxes, provided that (i) no Event of
Defauli has occurred under the Note, this Security Instrument or any of the Other Security Documents,

" (i) Borrower is permitied to do so under the provisions of any other mongage, deed of trust or deed to
secure debt affecting the Property. (iii) such proceeding shall suspead the collection of the Taxes from
Borrower and from the Property or Borrower shall have paid all of the Taxes under protest, (iv) such
“proceeding shall be permitted under and be conducted in accordance with the provisions of any other
instrument to which Borrower is subject and shall oot constitute a default thereunder, (v) neither the
Property nor any part thereof or interest therein will be in danger of being sold, forfeited, tcnmnated

" cancelled or lost, (vi) Borrower shall have deposited with Lender adequate reserves for the. payment of
the Taxes, together with all interest and penalties thereon, unless Borrower has paid all of the Taxes
under protest, and (vii) Borrower shall bave furnished the security as may be required in the proceedmg.
or as may be requcstcd by Lender to insure the payment of any comestcd Taxes, together with all interest
and psnalnes thereon.

Section.3.5 ESCROW FUND. In addition to the initial deposits with respect to Taxes and
Insurance Premiums made by Bomrower to Lender on the date hereof to be held by Lender in escrow, .
Borrower shall pay to Lender on the first day of each calendar month (a) one-twelfth of an amount which
would be sufficient to pay the Taxes payable, or reasonably estimated by Lender to be payable, dunng .
the next ensuing twelve (12) months and (b) one-twelfth of an amount which would be sufficient (o pay
the Insurance Premiums due for the renewal of the coverage afforded by the Policies upon the expiration
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thereof (the amounts in (a) and (b) above shal] be called the "Escrow Fund"). Borrower agrees to notify
Lender immediately of any changes to the amounts, schedules and instructions for payment of any Taxes
and Insurance Premiums of which it has obtained knowledge and authorizes Lender or its agent to obtain
the bills for Taxes and Other Charges directly from the appropriate taxing authority. The Escrow Fund
and the payments of interest or principal or both, payable pursuant to the Note shall be added together
and shall be paid as an aggregate sum by Borrower to Lender. Lender will apply the Escrow Fund to
payments of Taxes and Insurance Premiums required to be made by Borrower pursuant to Sections 3.3
and 3.4 hereof. If the amount of the Escrow Fund shall’exceed the amounts due for Taxes and Insurance
Premiums pursuant to Sections 3.3 and 3.4 hereof, Lender shall, in its discretion, retumn any excess to
Borrower or credit such excess against future payments to be made to the Escrow Fund. In allocating
such excess, Lender may deal with the person shown on the records of Lender to be the owner of the
Property. If the Escrow Fund is not sufficient 1o pay the items set forth in (a) and (b) above, Borrower
shall promptly pay to Lender, upon demand, an amount which Lender shall reasonably estimate as
sulficient to make up-the deficiency. Lender will place the Escrow Fund in a money market account, if
available. The Escrow Fund shall not constitute a trust fund and may be commingled with other monies
held by Lender. Any interest earned on the Escrow Fund shall accrue for the benefit of Borrower but
shall remain a part of the Escrow Fund. '

Section 3.6 CONDEMNATION. Borrower shall promptly give Lender notice of the actual or
threatened commencement of any condemnation or eminent domain proceeding and shall deliver to
Lender copies of any and all papers served in connection with such proceedings. Lender is hereby
irrevocably appointed as Borrower's attorney-in-fact coupled with an interest, with exclusive powers o
collect, receive and retain any award or payment for any taking accomplished through a condemnation or
eminent domain proceeding and 10 make any compromise or settlement in connection therewith. All -
condemnation awards or proceeds shall be either (2) paid to Lender for application against the Debt or
(b) applied to Restoration of the Property in accordance with Section 4.4 hereof. Notwithstanding any
taking by any public or quast-public authority through eminent domain or otherwise {(including but not
limited to any transfer made in lieu of or in anticipation of the exercise of such taking), Borrower shall
continue to pay the Debt at the time and in thc manner provided for its payment in the Note and in this
Security Instrument and the Debt shall not be reduced until any award or payment therefor shall have
been actually received and applied by Lender, after the deduction of expenses of collection, to the
«reduction or discharge of the Debt. Lender shall not be limited to the interest paid on the award by the
condemning authority but shall be entitled to receive out of the award interest at the rate or rates
provided herein or in the Note. Any award or payment to be applied without penalty to the reductionor
discharge of the Debt or any portion thereof may be so applied whether or not the Debt or such portion
thereof is then.due and payable. If the Property is sold, through foreclosure or otherwise, prior 1o the.
receipt by Lender of the award or payment, Lender shall have the right, whether or not a deficiency
judgment on'the Note shall have been or may be sought, recovered or denied, to receive the award or
payment, or a portion thereof sufficient to pay the Debt. . '

Section 3.7 LEASES AND RENTS.

(a) - Borrower does hereby absolutely and unconditionally assign to Lender, Borrower's right,
title and interest in afl current and future Leases and Rents, it being intended by Borrower that this
assignment constitutes a present, absolute assignment and not an assignment for additional security only. -
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Such assignment to Lender shall not be construed to bind Lender to the performance of any of the
covenants, conditions or provisions contained in any such Lease or otherwise impose any obligation
upon Lender. Borrower agrees to execute and deliver to Lender such additional instrurents, in form and
substance reasonably satisfactory to Lender, as may hereafter be requested by Lender to further evidence
and confirm such assignment. Neverheless, subject 1o the terms of this Section 3,7, Lender grants to
Borrower a revocable license to operate and manage the Property and to collect the Rents. Borrower
shall hold the Rents, or a portion thereof sufficient to discharge all current sums due on the Debt, in trust
for the benefit of Lender for use in the payment of such sums. Upon an Event of Default, without the
need for notice or demand, the license granted to Borrower herein shall automatically be revoked, and
Lender shall immediately be entitled to possession of all Reats, whether or not Lender enters upon or
takes control of the Properly. Lender is hereby granted and assigned by Borrower the right, at its option,
upon revocation of the license granted herein, to enter upoa the Propesty in person, by agent or by

count-appointed receiver to collect the Rents. Any Rents collected after the revocation of the license -

may be applied toward payment of the Debt in such priority and proportions as Lender in its sole
discretion shall deem proper. :

@) All Leases entered into from and after the date of this Security Instrument shall be written
on the standard form of lease which has been approved by Lender. No changes may be made to the
Lender-approved standard Jease without the prior written consent of Lender except for commercially
reasonable changes agreed to in the ordinary course of Borrower's business. All Leases shall provide that
they are subordinate to this Security Instrament and that the tenant thereunder agrees 1o attorn to Lender.

{c) Borrower (i) shall observe and perform all the material obligations imposed upon the

lessor under the Leases and shall not do or permit to be done anything to impair the value of the Leases
as security for the Debt; (ii) shall promptly send copies to Lender of all notices of default which
Borrower shall receive thereunder; (iii) shall not collect any of the Rents more than one (1) month in
advance; and (iv) shall not execute any other assignment of the lessor's interest in the Leases or the
Rents. Borrower shall promptly send copies to Lender of all notices of default which Borrower shall
send under any Lease in excess of 5,000 square feet; and, (A} shall enforce all of the material terms,
covenants and conditions contained in the Lease upon the part of the lessee thereunder to be observed or
performed short of termination thereof; (B) shall not alter, modify or change the terms of thc Leases in
any material respect without. the prior written consent of Lender, which consent shall mot be
unreasonably withheld; (C) shall not convey or transfer or suffer or permit a conveyance or transfer of

the Property or of any interest therein so as to effect a merger of the estates and rights, or a termination -

or diminution of the obligations of, tenants under the Leases; (D) shall noL consent 1o any assignment of
ar subletting under the Leases not in accordance with the terms of the Leases, without the prior written
consent of Lender; and (E) shall not cancel or terminate the Leases or accept a surrender thereof, except
that any Lease of less than 5,000 squarc feet may be canceled if at the time of the canccl!anon xhcmof a

new Lease is entered into on substantially the same terms or more favorable terms as the cancclcd Lease..

() Borrower, as the lessor thereunder, may. enter into proposed lease renewals and new
leases without.the prior written consent of Lender, provided each such proposed lcasc (i) is nof for
greater than or equal to 5,000 square feet of the net rentable area of the Property; (i) shall Hiave an initial
term of not less than three (3) years or greater than ten (10) years; (iii} shall provide: for rental rates
comparable to then-existing local market rates and shall be an arm’s-length transaction; (iv) shall not
contain any options for renewal or expansion by the tenant thereunder at rental rates whxch are either
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below comparable market levels or less than the rental rates paid by the tenant during the initial lease
term; (v) shall be 0 a tenant which is experienced, creditwonhy and geputable; and (vi) shall comply
with the provisions of subsection (b) above. Borrower may enter into a proposed lease which does not
satisfy all of the conditions set forth in clauses (i) through (v) immediately above, provided Lender
consents in wriling 10 such proposed lease, such conscnt not to be unreasonably withheld or delayed.
Borrower expressly understands that any and all proposed leases are included in the definition of "Lease”
or “Leases” as such terms may be used throughout this Security Instrument, the Note and the Other
Security Documents. . Borrower shall furnish Lender with. executed copies of all Leases and any
amendments or other agreements pertaining thereto within ten (10).days of the execution thereof.

(e)  All security deposits of tenants, whether held in cash or any other form, shall not be
commingled -with any other funds of Bomrower and, if cash, shall be deposited by Borrower at such
commercial or savings bank or banks as may be reasonably satisfactory to Lender. Any bond or other
instrument which Borrower is permitted 10 hold in lieu of cash security deposits under any applicable
legal requirements shall be maintained in full force and effect’ in the full amount of such deposits unless
replaced by cash deposits as hereinabove described. shall be issued by an institution reasonably
satisfactory to Lender, shall, if permitted pursuant to any legal requirements, name Lender as payee or
lender thereunder (or at Lender's option, be fully assignable to Lender) and shall, in all respects, comply
with any applicable legal requircments and otherwise be reasonably satisfactory to Lender. Borrower
shall, upon request, provide Lender with evidence reasonably satisfactory to Lender of Borrower's
compliance with the foregoing. Following the occurrence and during the continuance of any Event of
Default, Borrower shall, upon Lender's request, if permitted by any applicable legal requirements, turn
over to Lender the security deposits (and any interest theretofore eamed thereon) with respect 1o all or
any portion of the Property, to be held by Lender subject to the terms of the Leases.

Section 3.8 MAINTENANCE OF PROPERTY. Borrower shall cause the Property to be
maintained in a good and safe condition and repair. The Improvements and the Personal Property shall
not be removed, demolished of materially altered (except for normal replacement of the Personal
Property) without the consent of Lender. Borrower shall promptly repair, replace or rebuild any pant of
the Property which may be destroyed by any casualty, or become damaged, worn or dilapidated or which
may be affected by any proceeding of the character referred to in Section 3.6 hereof and shall complete
and pay for-any structure at any time in the process of canstruction or repair on the Land. Borrower shall
not initiate, join in, acquiesce in, or consent to any change in any private restrictive covenant, zoning law
ot other public or private restriction, limiting or defining the uses which may be made of the Property or
any part thereof which may have a material adverse affect on the use, operation or value of the Property.
If under applicable zoning provisions the use of all or any portion of the Property is or shall become a
nonconforming use, Borrower will not cause or permit the nonconforming use to be discontinued or-
abandoned without the cxpress written consent of Lender, which consent shal! not be unreasonably
withheld.

Section 3.9 WASTE. Bomower shall not commit or suffer any waste of the Property or make
any change in the use of the Property which will in any way materially increase the risk of fire or other
hazard asising out of the operation of the Property, or take any action.that might invalidate or give cause
for canteltation of any Policy, or do or permit to be done thereon anything that may in any way nmpaxr
the value of the Property or the security of this Security Instrument. Borrower will not, without the prior
written consent of Lender, permil any drilling or exploration for or extraction, removal, or producuon of
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any minerals from the surface or the subsurface of the Land, regardless of the depth thereof or the
method of mining or extraction thereof. ’ .

Section 3.10 COMPLIANCE WITH LAWS. Borrower shall promptly comply with all existing
and futdre federal, state and local laws, orders, ordinances, governmental rules and regulations or court
orders affecting or which may be interpreted to affect the Propenty, or the usc thereof ("Applicable
Laws"). Bomower shall from time to time, upon Lender’s request, provide Lender with evidence
reasonably satisfactory to Lender that the Property complies with all Applicable Laws or is exempt from
compliance with Applicable Laws, Borrower shall give prompt notice to Lender of the receipt by
Borrower of any naotice related to a violation of any Applicable Laws and of the commencement of any
proceedings or investigations which relate to compliance with Applicable Laws.

Section 3.11 BOOKS AND RECORDS.

(a) Borrower shall keep adequate books and records of account in accordance with methods
reasonably acceplable to Lender in its sole discretion, consistently applied and furnish to Lender:

(i) . monthly rent rolls signed, dated and certified by Borrower (or an officer,
general partner or principal of Borrower if Borrower is not an individual) under penalty of
perjury lo be true and complete 1o the best knowledge of such person after having made due
inquiry, detailing the names of all tenants of the Improvements, the portion of Improvements
occupied by each tenant, the base rent and any other charges payable under each Lease and the

- term of each Lease, including the expiration date, and any other information as is reasonably
required by Lender, within fifteen (15) days after the end of each calendar month;

(i)  a monthly operating statement of the Property certified by Borrower (or an
officer, general partner or principal of Borrower if Borrower is not an individual) under penalty
of perjury to be true and complete to the best knowledge of such person after having made due
inquiry, detailing the total revenues received, total expenses incurred, total capital expenditures
(including, but not limited to, all capital improvements (including, but not limited to, tenant
improvements)), leasing commissions and other leasing costs, total debt service and total cash
flow, and if available, any quarterly operating statement prepared by an independent centified
public accountant, within thirty (30) days after the close of each culendar month; and

(i)  an annual balance sheet and profit and loss slatement of Borrower, in the
form reasonably required by Lender, prepared. and certified by Borrower, and, if available, any
financial statements prepared by an independent certified public accountant within ninety (90)
days after the close of each fiscal year of Borrower.

(b)  Upon request from Lender, Borrower and its affiliates shall fumnish to Lender: Ma
property management report for the Property, showing the number of inquiries made and/or rental
applications received from tenants or prospective tenants and deposits received from tenants and any
other information requested by Lender, in reasonable detail and certified by Borrower (or an officer,
general partner or principal of Borrower if Borrower is not an individual) under penalty of perjury to be
true and complete to the best knowledge of such person, but no more frequently than quarterly; (i) an
accounting of all security deposits held in connection with any Lease of any part of the Propeny,
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including the name and identification number of the accounts in which such security deposxts are held,
the name and address of the financial institutions in which such security deposits are held and the name
of the person to contact at such financial institution, along with any authority or release necessary for
Lender to obtain information regarding such accounts directly from such fi nancial institutions; and (iii)
an annual operating budget presented on a monthly basis consistent with the annual operating statement
described above for the Property and all proposed capital replacements and improvements at Jeast fifteen
(15) days prior to the start of each calendar year. -

{©) Borrower and its affiliates shall furnish Lender with such other additional financial or
management information as may. from time to time, be reasonably required by Leader in form and

. substance reasonably satisfactory to Leader.

Section 3.12 PAYMENT FOR LABOR AND MATERIALS. Borrower will promptly pay
when due all bills and costs for labor, materials, and specifically fabricaied materials incurred in
connection with the Property and never permn to exist beyond the due date thereof in respect of the
Propenty or any part thereof any lien or security interest, even though inferior to the liens and the secunity
interests hereof, and in any event never permit to be created or exist in respect of the Property or any part
thereof any other or additional lien or security interest other than the liens or security interests hereof,
except for the Permitted Exceptions (defincd below). Nothing contained hercin shall affect or impair
Borrower's ability to diligently and in good faith contest any lien or biil for labor or materials, provided
that any lien placed upon the Property must be fuily and irrevocably discharged (by bond or otherwise)
within 60 days after the date the same is first placed upon the Property. .

Section 3.13 PERFORMANCE OF OTHER AGREEMENTS. Borrower shall observe and
perform each and every material term to be observed or performed by Borrower pursuant to the terms of
any agreement or recorded instrument -affecting or pertaining 1o the Property, or given by Borrower to
Lender for the purpose of further securing an obligation secured hereby and any amendments,
modifications or changes thereto. A

Section 3.14 PROPERTY MANAGEMENT. In the event that Lender determines that the
Property is not being managed in accordance with generally accepted management practices for
properties similar to the Property, Lender shall deliver written notice thereof to Borrower, which notice
shall specify with particularity the grounds for Lender's determination. If Lender determines that the
conditions specified in Lender's notice are not remedied to Lender’s reasonable satisfaction by Borrower
within thirty (30) days from receipt of such notice or that Borrower has failed to diligently undertake
correcting such conditions within such thirry (30) day period, Borrower shall, at Lender's direction,
terminate any existing management agreement for the Property and enter into a property management
agreement acceptable to Lender with a management company reasonably acceptable to Lender.

Section 3.15 EXCESS CASH FLOW RESERVE FUND. Borrower authorizes Agent (as

* defined in the Cash Management Agreement) to deposit Excess Cash Flow (as defined in the Cash

Managemem Agreemem) in an account established with Lender (the “Excess Cash Flow Reserve Fund”)
for funds feceived in accordance with Section 4.1(g) of the Cash Management Agreement. Interest
thereon shall accrué for the benefit of Borrower, but shall remain in and constitute part of the Excess
Cash Flow Reserve Fund. Such Excess Cash Flow Reserve Fund shall be ‘additional collateral for the
Debt and may be applxg:d_ by Lender in any manner as Lender may so elect. The balance of such account
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shall be promptly released to Borrower (i) upon payment in full of the Debt and release of this Security
Instrument, (ii) upon the defeasance of the Loan, or (iii) within fourteen (14) Business Days- of Agent’s
: confirmation that Agent has received notification from Lender of the occurrence of a Cash Management
‘ Termination Event.

ARTICLE 4 - SPECIAL COVENANTS |
Borrower covenants and agrees that:

Section4.] PROPERTY USE. The Property shall be used only for retail purposes and for no
other use without the prior written consent of Lender, which consent may not be unreasonably withheld.

Section4.2  ERISA.

(a) Borrower shall not engage in any transaction which would cause any obligation, or action
taken or to be taken, hereunder (or thé exercise by Lender of any of its rights under the Note, this
Security Instrument and the Other Security Documents) to be a non-exemipt (under a stawmtory of
administrative class excmpuon) probibited transaction under the Employee Retirement Income Security
Act of 1974, as amended ("ERISA").

: (b) Borrower further covenants and agrees to deliver to Lender such certifications or other
! evxdcnce from time to timie throughout the term of the Security Instrument, as requested by Lender in its
sole discretion, that {i) Borrower is not an “"employee benefit plan” as defined in Section 3(3) of ERISA,
or other retirement arrangement, which is subject to Title I of ERISA or Section 4975 of the Intemal
Revenue Code of 1986, as amended (the “Code™), or a "governmental plan” within the meaning of
Section 3(32) of ERISA; (i) Borrower is not subject 1o state statutes regulating investments and
fiduciary obligations with respect to governmental plans; and (m) onc or more of the following
circumstances is true:

{i) Equity interests in Borrower are publicly offered secunties, within the
meaning of 29 C.F.R. § 2510.3-101(b)(2);

fii) Less than 25 percent of each outstanding class of equity interests in
Bormrower are held by “benefit plan investors” within the meaning of 29 CFR.
§ 2510.3-101(f)(2); or

(i}  Borrower qualifies as an "opcrating company” or a “real estate operating
company" within the meaning of 29 CF.R. § 2510.3-10)(c) or (e) or an investment company
registered under The Investment Company. Act of 1940.

Section 4.3 . 'SINGLE PURPOSE ENTITY. Borrower has not and shall not: (a) engage in any
business or activily other than the ownershxp, developmcnt operation and maintenance of the Property,
and activities incidental thereto; (b) acquire or own any material assets other than (i) the Property, and
(ii) such incidental Pcrsonal Propenty as may be necessary for the operation of the Property; (c) merge
into or consolidate- with any_person or entity or dissolve, terminate or liquidate in whole or in part,
transfer or otherwxse dispose of all or substantially all of its assets or change its legal structure, without
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in each case Lender's consent: (d) fail to preserve its existence as an entity duly organized, validly
existing and in good standing (if applicable) under the laws of the jurisdiction of its organization or
formation, or without the prior written consent of Lender, amend, modify, terminate or fail 1o comply
with the provisions of Borrower's Pannership Agreement, Articles or Centificate of Incorporation or
similar organizational documents, as the casc may be, as same may be further amended or supplemented,
if such amendment, modification, termination or fzilure 1o comply would adversely affect the ability of
Borrower to perform its obligations hereunder, under the Note or under the Other Security Documents;
(e) own any subsidiary or make any investment in, any person or entity without the consent of Lender;
() commingle its assets with the assets of any of its general partners, affiliates, principals or of any other
person or eatity; (g) incui any debt, secured or unsecured, direct or contingent (including guaranteeing
any obligation), other than the Debt, except with respect to trade payables in the ordinary course of its
business of owning and operating the Property, provided that such debt is paid within sixty (60) days of
when incurred; (h) become insolvent and fail to pay its debts and liabilities from its assets as the same
shal] become due; (i) fail to maintain its records, books of account and bank accounts separate and apart
from those of the general partners, principals and affiliates of Borrower, the affiliates of a general partner
of Borrower, and any other person or entity; (j) enter into any contract or agreement with any general
partner, principal or affiliate of Borrower, except upon terms and conditions that are intrinsically fair and
substantially similar to those that would be available on an arms-length basis with third parties other
than any general partner, principal or affiliate of Borrower; (k) scek the dissolution or winding up in

_ whole, or in part, of Borrower; (1) maintain its assels in such a manner that it will be costy or difficult to
segregate, ascertain or identify its individual assets from those of any general partner, principal or
affiliate of Borrower, or any general partner, principal or affiliate thereof or any other person; (m) hold
itself out to be responsible for the debts of another person; (n) make any loans or advances to any third
purty, including any general partner, principal or affiliate of Borrower, or any general partner, principal
or affiliate thereof; (o) fail to file jts own tax retums; (p) agres to, enter into or consummate any
transaction which would render Borrower unable to fumish the certification or other evidence referred 1o
in Section 4.2(b) hereof; (g} fail either 10 hold itself out to the public as a legal entity separate and
distinct from any other entity or person of to conduct its business solely in its own name in order not (i)

_ to mislead others as to the identity with which such other party is transacting business, or (i) to suggest
that Borrower is responsible for the debts of any third party (including any general partaer, principal or
affiliate of Borrower, or any general partner, principal or affiliate thereof); (r) fail 10 maintain adequaic
capital for the normal obligations reasonably foreseeable in a business of its size and character and in
light of its contemplated business operations; or (s) file or consent to the filing of any petition, either
voluntary or.involuntary, to take advaniage of any applicable insolvency, bankruptcy, liquidation or
reorganization statute, or make an assignment for the benefit of creditors..

Sectiond.4 RESTORATION AFTER CASUALTY/CONDEMNATION. In the event of a

casvalty or. a taking by eminent domain, the following provisions shall apply in connection with the
Restoration of the Property: '

(a) If the Net Proceeds (defined below) shall be less than $225,000 and the costs of
completing the Restoration shall be less than $225,000, the Net Proceeds will be disbursed by Lender to
Borower upon receipt, provided that all ‘of the conditions set forth in Subsection 4.4(b)(i) are met.and
Borrower delivérs to- Lender a_ written undertaking 10 expeditiously commence and to satisfactorily
compleie with due diligence the Restoration in accordance with the terms of this Security Instrument.
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(b)  If the Net Proceeds are equal to or greater than $225,000 or the costs of completing the
Restoration is equal to or greater than $225,000, Lender shall make the Net Proceeds available for the
Restoration in accordance with the provisions of this Subsection 4.4(b). The term "Net Proceeds™ for
purposes of this Section 4.4(b) shall mean: (i) the net amount of all insurance proceeds received by
Lender pursuant to Subsections 3.3(a) (i), (iv), (ix), and (x) of this Security lnstrument as a result of such -
damage or destruction, after deduction of its reasonable costs and expenses (including, but not fimited to,
reasonable counsel fees), if any, in collecting the same or (ii) the net amount of all awards and paymenis
received by Lender with respect 1o a taking referenced in Section 3.6 of this Security Instrument, after
deduction of its reasonable costs and expenses (including, but not limited 1o, reasonable counsel fees), if
any, in collecting the same, whichever the case may be.

(i) The Net Proceeds shall be made available to Borrower for the Restoration.
provided that each of the following conditions are met: (A) no Event of Default shall have
occurred under the Note, this Security Instrument o any of the Other Security Documents which
has not been cured and no cvent shall have occurred which after the passage of time or the giving
of notice would constitute an Event of Default; (B) Borrower shall deliver or cause (o be
delivered to Lender a signed detailed budget approved in wriling by Borrower's architect or
engineer stating the reasonably estimated cost of completing the Restoration, reasonably
satisfactory 1o Lender; (C) the Net Proceeds together with any cash or cash equivalent. deposited
by Bormrower with Lender are sufficient in Lender's reasonable discretion to cover the cost of the
Restoration; (D) Borrower shall deliver to Lender, at its expense, the insurance set forth in
Subsection 3.3(a)(iii) hereof; (E) less than fifty percent {50%) of the 1otal floor area of the
Improvements has been dumaged, destroyed, taken, or rendered unusable as a result of such fire
or other casualty or taking, whichever the case may be; (F) Leases demising in the aggregate at
least 50% of the total rentable space in the Property which has been demised under executed and
delivered Leases in effect as of the date of the occurrence of such fire or other casualty or taking,
whichever the case may be, shall remain in full force and effect during and after the completion
of the Restoration; (G) Borrower shall commence the Restoration as soon as reascnably
practicable ‘and sbali diligently pursue the same to reasonably satisfactory completion; 6y
Lender shall be reasonably satisfied that any operating deficits, including all scheduled payments

-of principal and interest under the Note at the Applicable Interest Rate (as defined in the Note),
which will be incurred with respect to the Property as a result of the occurrence of any such fire
or other casualty or taking, whichever the case may be, will be covered out of (1) the Net
Proceeds, (2) the insurance coverage referred to in Subsection 3.3(a)(ii), if applicable, or (3) by
other funds of Borrower which are deposited with Lender prior to the commencement of the
Restoration; (I) Lender shall be reasonably satisfied that, upon the completion of the Restaration,
the gross cash flow and the net cash flow of the Property will be restored 1o a level sufficient t0
cover all carrying costs and operating expenses of the Property, including, without fimitation, .
debt service on the Note at a coverage ratio (after deducting replacement reserve requirements
and reserves for tenant improvements and leasing commissions from net operating incore) of at
least 1.50:1.00, which coverage ratio shali be determined by Lender in its reasonable discretion
oo the- basis of the Applicable Interest Rate (as defined in the Note), (I) Lender shall be
reasonably satisfied that the Restoration will be completed on or before the earliest to occur of
(1) six (6) months priof to the Maturity Date (as defined in the Note), (2) one (1) year after the
occurrence of such fire or other casualty or taking, whichever the case may }/Jc (3) the earliest

CLY01_ 90356344 _4 18




insyurnent Number: 2007018822 RBooWPage: R 128873261 Gcﬁ 73!&';’33’!‘&?”\/.)7 &0?3:30.813’

date required for such completion under the terms of any Leases which are required to remain in

effect subsequent to the occurrence of such fire or other casualty or taking in accordance with the

provisions of this Subsection 4.4(b), or (4) such time as may be rcquired under applicable zoning
" law, ordinance, rule or regulation in order to repair and restore the Property to the condition it

was in immediately prior to such fire or other casualty or to as nearly as possible the condition it

was in immediately prior to such taking, as applicable; (K) the Property and the use thereof. after
f the Restoration will be in compliance with and permitied under all applicable zoning laws,
! ordinances, rules and regulations; (L) the Restoration shall be done and completed'by Borrower -
in an expeditious and diligent fashion and in compliance with all applicable governmental Jaws,
rules and regulations (including, without limitation, all applicable Environmental Laws (defined
below)); and (M) such fire or other casualty or taking, as applicable, does not result in the loss of
access to the Propenty or the Improvements.

: (ii)  The Net Proceeds shall be held by Lender, and until disbursed in
i - accordance with the provisions of this Subsection 4.4(b), shall constitute additional security for .
the Obligations. The Net Proceeds shall be disbursed by Lender to, or as directed by, Borrower
from time to time during the course of the Restoration, upon receipt of evidence reasonably
satisfactory to Lender that (A) all materials installed and work and fzbor performed (except to the
_extent that they are to be paid for out of the requested disbursement) in connection with the
Restoration have been paid for in full, and (B) there ¢exist no notices of pendency, stop orders,
) mechanic’s or materiaimen’s liens or notices of intention to file same, or any other liens or
: encumbrances of any naturc whatsoever on the Property arising out of the Restoration which
have not either been fully bonded to the reasonable satisfaction of Lender and discharged of
record or in the alternative fully insured to the reasonable satisfaction of Lender by the tile
: company insuring the lien of this Security Instrument.

(i) Al plans and specifications required in connection with the Restoranon

: shall be subject to prior reasonable review and acceptance in all respects by Lender and by an
independent consulting enginecr sclected by Lender (the "Casualty Consultant”). Lender shall
have the use of the plans and specifications and all permits, licenses and approvals required or
obtained in connection with the Restoration, The identity of the contractors, subcontractors and
materialmen engaged in the Restoration, ds well as the contracts under which they have been
engaged, shall be subject to prior reasonable review and acceptance by Lender and the Casualty
Consultam All costs and expenses incurred by Lender in conncction with making the Net
Procceds available for the Restoration including, without limitation, reasonable counsel fees and
dx_sburs:mcms ‘and the reasonable and actual Casualty Consultant's fees, shall be paid by
Borrower.

(iv)  In no event shall Lender be obligated to make disbursements of the Net

~ Proceeds in excess of an amount equal to the costs actually incurred from time to time for work
in place as part of the Restaration, as certified by the Casualty Consultant, minus the Casuvalty
Retainage. The term “Casualty Retainage” as used in this Subsection 4.4(b) shall mean an
amount egual 1o 10% of the costs actually incurred for work in place as part of the Restorauon as
centified by the Casualty Consultant, until such time as the Casualty Consultant cemﬁes to
-Lender that 50% of the required Restoration has been completed. There shall be no. Casualty
Rctamage wuh respect o costs actually incurred by Borrower for work in place in complctmg the
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last 50% of the required Restoration. The Casualty Retainage shall in no event, and
notwithstanding anything to the contrary set forth above in this Subsection 4.4(b), be less than
the amount actually held back by, Borrower from contractors, subcontractors and materialmen
cngaged in the Restoration. The Casualty Retainage shall not be released untit the Casualty
Consultant certifies to Lender that the Restoration has been completed in accordance with the
provisions of this Subsection.4.4(b) and that all approvals necessary for the re-occupancy and use
of the Property have been obtained from all appropriate governmental and quasi-governmental
"} authorities, and Lender receives cvidence reasonably satisfactory to Lender that the costs of the
" Restoration have been paid in full or will be paid in full out of the Casualty Retainage, provided,
however, that Lender will release the portion of the Casualty Retainage being held with respect 1o
any contractor, subcontractor or materialman engaged in the Restoration as of the date upon
which the Casualty Consultant certifies to Lender that the contractor, subcontractor or
materialman has satisfactorily completed all work and has supplied all materials in accordance
with the provisions of the contractor's, subcontractor's or materialman’s contract, and the
contractor. subcontractor or materialman delivers the lien waivers and evidence of payment in
- full of all sums due to the contractor, subcontractor or materialman as may be reasonably
requested by Lender or by the title company insuring the lien of this Security Instrument. If
required by Lender, the release of any such portion of the Casualty Retainage shall be approved’
by the surety company, if any, which has issued a payment or performance bond with respect to
the contractor, subcontractor or materialman. :

s

v Lender shall not be obligated: to make disbursements of the Net Proceeds
more frcquemly than once every calendar month.

(vi) . If at any time the Net Proceeds or the undisbursed balance thereof shall
not, in the réasonable opinion of Lender, be sufficient to pay in full the balance of the costs
which are estimated by the Casualty Consultant to be incurred in connection with the completion
of the Restoration, Borrower shall deposit the deficiency (the “Net Proceeds Deficiency™) with
Lender before any further disbursement of the Net Proceeds shall be made. The Net Proceeds
Deficiency deposited with Lender shall be held by Lender and shall be. disbursed for costs
actually incurred in connection with the Restoration on the same conditions applicable to the
disbursemem'of the Net Proceeds, and until 50 disbursed pursuant to this Subsection 4.4(b) shall
constitute additional security for the Obligations.

(vii) With respect to Restorations refated to casualtics, the excess, if any, of the

" Net Proceeds, and the remaining balance, if any, of the Net Proceeds Deficiency deposited with

Lender after the Casualty Consultant certifies to Lender that the,Restoration has been completed:

in accordance with the provisions of this Subsection 4.4(b), and the receipt by Lender of

evidence satisfactory to Lender that all costs incurred in connection with the Restoration have
been paid in full, shall be remitted by Lender to Borrower, provided no Event of Default shall

have occurred under the Note, this Security Instrument or any of the Other Security Documents. -

(c)  All Net Procceds not required (i) to be made available for the Restoration or (i) to be
returned- 10 Borrower, ds. excess Net Proceeds pursuant to Subsection 4.4(b)(vii) may, at Lenders
eleégidn,pq getaihed and applied by Lender toward the payment of the Debt whether or not then due and
payable in such order, priority and proportions as Lender in its discretion shall deem proper or be paid,
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cither in whole or in part, to Borrower for such purposes as Lender shall designate, in its discretion. If
Lender shall receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only
by the amount thereof received and retained by Lender and actually applied by Lender in reduction of the

Debt.
‘Section 4.5  TENANCY-IN-COMMON.

{a) Borrower and each tenant-in-common compnising Borrower shall comply in all
matcrial respects with the terms and provisions of the TIC Agreement. Neither Borrower nor any
of the tenants-in-common comprising Borrower shall 1ake any action or omit to iake any action,
in their capacity as tenants-in-commoa, the effect of which will impair or tend to impair the
rights and security granted to Lender under this Security [nstrument.

{b)  Neither Borrower nor any of the lenants-in-cominon comprising Bomrower shall
bring any action for partition, or other action of a similar nature, with respect to the Property.

{¢)  Neither Borrower nor any of the tenants-in-common comprising Borrower shall
amend the TIC Agreement without the prior written consent of Lender. Bofrower and each
tenant-in-common comprising Borrower declares that Lender s intended as, and shall be, a third-
pany beneficiary of the TIC Agrecment.

(&)  Borrower and cach tenant-in-common comprising Borrower shall give Lender
prompt (and in all events within five (5) days) written notice of any default by any party under
the TIC Agrccmmt or the reccipt of any notice of such a default. Borrower and each tenant-in-
common comprising Borrower will promptly (and in all events within five (5) days) fumish 10
l.ender an exact copy of any notice, communication, or other instrument or, document received or
given by Borrower or any of the tenants-in-common comprising Borrower which may concem or
affect. the estate or interest of Borrower or any such tenant-in-common in or to the Property or
under the TIC Agreement.

(e) Borrower and each tenant-in-common comprising Borrower covenants and agrees
that its rights under the TIC Agreement are and shall at all times be subject and subordinate to
the lien and rights of Lender under this Secunly Instrument and the Other Security Documents.
Borrower and each tenant-in-common comprising Borrower waives any lien or other rights under

_ the TIC Agreement regarding the Property until such time, if any, as the Debt has been paid in
full. Without limitation to the foregoing, Borrower and each of "the tenants-in~common
comprising Borrower agrees that shall not (i) demiand or sue for any payment, Of COMMmeNce any
legal proceeding to enforce any right, under the TIC Agreement, (ii) vote or take any action in
respect of any Bankruptcy Action (as defined below) without Lender's prior written consent
unless and until the Debt shall have been paid in full, or (iii) accept or obtain any lien, pledge or
security interest as security for its rights under the TIC Agreement except as provzdcd in the TIC
Agreement.

(f)  Borrower and each tenant-in-common comprising Borrower agrees that upon any
distribution of the assets or readjustment of the indebiedness of ‘any tenant-in-common
comprising Borrower, whether by reason of liquidation, composition, bankruptcy, arrangement,

)
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receivership, assignment for the benefit of creditors or any other action or proceeding involving
the readjustment of all or any of the Debt, or the application of the assets of any tenant-in-
common comprising Borrower to the payment or liquidation thereof (each of the foregoing being
referred 1o herein as a “Bankruptcy Action™), Lender shall be entitled to receive payment in full
of any and all Debt prior to the payment of all or any part of any amount payable under the TIC
Agreement, and in order to enable Lender to enforce Lender’s rights hereunder in any such action
or proceeding, Lender is hereby irrevocably authorized and empowered.in its discretion (in
Lender’s name or in the name of any of the tenants-in-common comprising Borrower) to make
and to present for and on behalf of any such tenant-in-common such proofs of claim against any
other tenant-common on account of the TIC Agreement as Lender may deem expedient or proper
and to receive and collect any and all distributions or other payments or disbursements made with
respect to the TIC Agreement in whatever form the same may be paid or issued and 1o apply the
same 1o the Debt. Borrower and each tenant-in-common comprising Borrower further agrecs 10
execute and deliver 1o Lender such assignments or other instruments as may be required by
Lender in order to enable Lender to enforce any and all claiins, and to collect any and all
payments or disbursements which may be made, on account of the TIC Agrecment.

(g)  Without limitation 1o the rights provided to Lender in this Section 4.5, Borrower
and each tenani-in-common coraprising Bomower irrevocably grants Lender the right (in
Lender’s name or in the name of such tenant-in-common) to exercise any and all rights of such
lenant-in-common in any Bankruplcy Action to make elections with respect to the TIC
Agreement including, without limitation, elections with respect to any proposed plan of
reorganization. Borrower and each tenanl-incommon comprising Borrower hereby further
agrees to consent 1o any motion made by or on behalf of Lender in any Bankruptcy Action for
retief against any stay or injunction therein against collection of the Debt, including, but not
limited 10, any motion made by or on behalf of Lender therein to lift such stay or injunction for
the purposes of foreclosing the Security Instrument.

(h) Borrower and cach tenant-in-common comprising Borrower agrecs that any
payments or proceeds reccived by any such tenant-in-commeon in contravention of the terms.and
provisions of this Section 4.5 will be held in trust for Lender and prompily delivered to Lender.

ARTICLE 5 - REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants to Lender that:

Section 5.1 WARRANTY OF TITLE. Borrower has good title 1o the Propenty and has the
right 16 morigage, grant, bargain, sell. pledge, assign, warrant, transfer and .convey the same and that
Borrower posscsses an unencumbered fee simple absolute estate in the Land and the Improvements and

. thar it owns the Propenty free and clear of all liens, encumbrances and charges whatsoever except for
those exceptions (other than standard printed exceptions) shown in the title insurance policy insuring the
lien of this Security Instrument (the "Permitted Exceptions™). Borrower shall forever warrant, defend

and preserve the title and the validity and priority of the lien of this Security Instrument and shall forever

warrant and defend the same to Lender against the claims of all persons whomsoever.
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Séction 5.2 AUTHORITY. Bomower (and the undersigned- representative of Bormower, if
any) has full power, authority and legal right to execute this Security Instrument, and 10 mortgage, grant,
bargain, sell, pledge, assign, warranl, transfer and convey the Property pursvant to the terms hereof and
10 keep and observe all of the tenms of this Security Instrument on Borrower's part-to be performed.

Section 5.3 LEGAL STATUS AND AUTHORITY. Borrower (a) is duly organized, validly
existing and in good standing under the laws of its state of organization or incorporation; (b) is duly
qualified o transact business and is in good standing in the State where the Propernty is located; and {c)
has all necessary approvals, governmental and otherwise, and full power and authority lo own the
Property and carry on its business as now conducted and proposed 1o be conducted. Borrower now has
and shall continue lo have the full right, power and authority 0 operate and lease the Property, to
encumber the Propenty as provided herein and to perform all of the other obligations to be performed by
Borrower under the Note, this Security Instrument and the Other Security Documents. Borrower's exact
legal name and Borrower’s organizational identification number assigned by its state of formation, if
any, is correctly sct forth on the first page of this Sccurity Instrument. Borrower shall notify Lender (i)
of any change of its organizational identification number, or (it) if Borrower does not now have an
organizational identification number and later obtains one, of such organizational identification number.

Section 54. - VALIDITY OF DOCUMENTS.

© (a) The execution, delivery and performance by Borrower of the Note, this Security

. Instrument and the Other Security Documents and the borrowing evidenced by the Note (i) are within the

corporate/ pannership/limited liability company (as the case may be) power of Borrower; (ii) have been
authorized by all requisite corporate/pannership/limited lability corapany (as the case may be) action;
(i1i) have received all necessary approvals and consents, corporate, governmenial or otherwise; (iv) will
not violate, conflict with, result in -4 breach of or constitute (with notice or lapse of time, or both) a
dcfdull under any provision of law, any order or judgment of any court or governmental authority, the
articles of incorporation, by- -laws, partnership, trust or operating agreement, or other governing
instrument of Borrower, or any indenture, agreement or other instrument to which Borrower is a party or
by which it or any of iis assets or the Property is or may be bound or affected; (v) will not result in the
creation or imposition of any lien, charge or encumbrance whatsoever upon any of its assets, except the
lien and security interest created hereby; and (vi) will not require any authorization or license from, or

any filing with, any governmental or other body {except for the recordation of this instrument in

appropriate land records in the State where the Propenty is located and except for Uniforrm Commercial
Code filings relating 10 the security interest created hereby); and (b) the Note, this Security Instrument
and the Other Security Documents constitute the legal, valid and binding obligations of Borrower.

Section 5.5 LITIGATION. There is no aclion, suit or proceeding, or any governmental
investigation or any arbitration, in each case pending or, to the knowledge of Borrower, threatened

against Borrower or the Property before any governmental or administrative body, agency or official .

which (i) challenges the validity of this Sécurity Instrument, the Note or any of the Other Security
Documents or the authority of Borrower 10 enter into this Security Instrument, the Note or any of Lhe

"Other Security: Documents or to perform the transactions contemplated hereby or thereby or (ii) if

adversely determined would have a material adverse effect on the occupancy of the Property or the

. business, financial condition or results of operations of Borrower or the Property.
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Section 5.6  STATUS OF PROPERTY.

{a) No portion of the Improvements is locaied in an arca identified by the Secretary of
Housing and Urban Development or any successor thereto as an area having special flood hazards
pursuant to the National Flood Insurance Act of 1968 or the Flood Disaster Protection Act of 1973, as
axqcnded, or any successor law, or, if Jocated within any such area, Borrower has obtained and will
maintain the insurance prescribed in Section 3.3 hereof.

(b) Borrower has obtained all necessary certificates, licenses and other approvals,
governmental and otherwise, necessary for the operation of the Propenty and the conduct of its business
and all required zoning, building code, land usc, environmental and other similar permits or approvals,
all of which are in full force and effect as of the date hereof and not subject to revocation, suspension,
forfeiture or modification.

(c) The Property and the present and contemplated use and occupancy thereof are in

compliance in all material respects with all applicable zoning ordinances, building codes, land use and
environmental laws and other similar Jaws.

() The Property is served by all utilities required for the current or coniemplaied use thereof.
All utility service is provided by public uvtilities and the Property has accepted or is equipped (0 accept
such utility service. ' "

(e) All public roads and streets necessary for service of and access to the Propenty for the
current or contemplated use thereof have been completed, are serviceable and all-weather and are
physically and legally open for use by the public. ' .

H The Property is served by public waler and sewer gystems,
(g)  The Property is free from damage caused by fire-or other casualty.

(h) All costs and expenses of any and all labor, materials, supplies and equiprnent used in the
construction of the Improvements have been paid in full. ‘

) Borrower has paid in full for, and is the owner of, all furnishings, fixtures and equipment
(other than tenants' property) used in connection with the operation of the Property, free and clear of any
and all security interests, licns or encumbrances, except the lien and security interest created hereby. |

)] All liquid and solid waste disposal, septic and sewer systems located on the Property are
in a good and safe condition and repair and in compliance with all Applicable Laws.

Section 5.7 NQ FOREIGN PERSON. Bomower is not a "forcign person” within the meaning

"of Sections 1445(1)(3) of the Code and.the re.l"ak\:d Treasury Department regulations, including temporary
regulations. ’ -

Section 5.8 SEPARATE TAX LOT. The Property is assessed for rcal estatc tax purposes as
one or more wholly independent tax lot or lots, scparate from any adjoining land or improvements not
constituting a pan of such lot or lots, and no other land or improvements is assessed and taxed together
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with the Propenty or any portion theredf.

Section 5.9  ERISA COMPLIANCE.

(a) As of the date hereof and throughout the term of this Security Instrument, (i) Borrower is
not and will not be an "employee benefit plan” as defined in Section 3(3) of ERISA, or other retircment
arrangement, which is subject to Title I of ERISA or Section 4975 of the Code, and (ii) the assets of
Borrower do not and will not constitute "plan assets” of one or more such plans for purposes of Title I of
ERISA or Section 4975 of the Code; and

(b) As of the date hereof and throughout the term of this Security Instrument (1) Borrower is
not and will not be a "governmental plan” within the meaning of Section 3(32) of ERISA and (i)
transactions by or with Borrower are not and will not be subject to state statutes applicable 1o Borrower
regulating investments of and fiduciary obligations with respect 1o governmental plans.

Section 5.10 LEASES.
(a) Borrower is the sole owner of the entire lessor's interest in the Leases;
()] the Leases are valid and enforceable;

«©) the terms of all alterations, modifications and amendments to the Leases are reflected in
the certified occupancy statement delivered to and approved by Leader; ’

(d)  none of the Rents reserved in the Leases have been assigned or otherwise pledged or
hypothecated (other than to Lender); ‘ :

(c) none of the Rents have been collected for more than one (1) month in advance;

43} the premises demised under the Leases have been completed and the 1enants under the
Leases have accepted the same and have taken possession of the same on a rent-paying basis; and

) there exist no offsets or defenses to the payment of any portion of the Rents.

Section 5.11  FINANCIAL CONDITION.

(a) Borrower is solvent, and no bankruplcy, reorganization, insolvency or similar proceeding
under any state or federal law with respect to Borrower has been initiated, and

(b)  Borrower has received reasonably equivalent value for the granting of this Security
Instrument.

Section 5.12 BUSINESS PURPOSES. The loan -evidenced by the Note is solely for the
business purpose of Borrower, and is not for personal, family, household, or agriculiural purposes.

and other tax returns required 10 have been filed by them and have paid all taxes and related liabilities
which have become due pursuant 1o such returns or pursuant 1o any assessmenls received by them.
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\
Borrower does not know of any basis for any additional assessment in respect of any such taxes and

" related liabilities for prior years.

Section 5.14 MAILING ADDRESSES. Borrower's mailing address, as sct forth in the opening
paragraph hereof or as changed in accordance with the provisions hereof, is true and correct.

Section 5.15 NO CHANGE IN FACTS OR CIRCUMSTANCES. All information submitted to
Lender in connection with any request by Borrower for the laan evidenced by the Note and/or any letter
of application, preliminary commitment letter, final commitment letter or other application or letter of
intent (including, but not limited to, all financial statements, rent rolls, reports and cenificates) are
accurate, complete and correct in all respects. There has been no adverse change in any condition. fact,
circumstance or event that would make any such information inaccurate, incomplete or otherwise
mislcading.

Section_S.lﬁ DISCLOSURE. Borrower has disclosed to Lender all material facts and has not
failed 1o disclose any material fact that could cause any representation or warranty made herein 10 be

materially misleading. :

Section 5.17 LETTER-OF-CREDIT RIGHTS. U Borrower is at any time a beneficiary under a
letter of credit relating to the properties, rights, titles and interests referenced in Section 1.1 of this
Sccurily Instument now or hereafter issued in favor of Borrower, Borrower shall promptly notify
Lender thereof and, at the request and option of Lender, Borrower shall, pursuant to an agreement in
form and substance reasonably satisfaciory to Lender, either (i) arrange for the issuer and any confirmer
of such letter of credit to consent 1o an assignment to Lender of the proceeds of any drawing under the
letter of credit or (ii) arrange for the Lender to become the transferee beneficiary of the letter of credit,
with Lender agreeing in éach case that the proceeds of any drawing under the letter of credit arc to be
applied as provided in Section 11.2 of this Security Instrument. :

Section 5.18 AUTHORIZATION TO FILE FINANCING STATEMENTS, POWER OF
ATTORNEY. The Borrower hereby authorizes the Lender at any time and from time to time to file any
initial financing statements, amendments thereto and continuation- statements with or without the
signature of the Borrower as authorized by applicable law, as applicable 1o all or part of the fixtures or
Personal Property. For purposes of such filings, the Borrower agrecs. to fumish any information

.reasonably requested by the Lender promptly upon request by the Lender. The Borrower also ratifies its

aul}}_orizinion for the Lender 10 have filed any like initial financing statements, amendments thereto and
coftinuation. statements, if filed prior to the date of this Security Instrument. The Borrower herby
irrevocably constitutes and appoints the Lender and any officer or agent of the Lender, with full power of

substitution, as ils true and Jawful attorneys-in-fact with full irrevocable power and authority in the place-

and stead of the Borrower or in the Borrower's own name 1o exccute in the Borrower’'s name any
documents and otherwise to carry out the purposes of this Section 5.18, 1o the exient that the Bormower
authorization above is not sufficicnt. To the exient permitied by law, Borrower hereby raufies all acts
said attorneys-in-fact have lawfully done in the past or shall lawfully do or cause to be done in the future
by vinue hereof. This power of attorney is coupled with an interest and shall be irrevocable.

ARTICLE 6 - OBLIGATIONS AND RELIANCES
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Section 6.1 RELATIONSHIP OF BORROWER AND LENDER. The relationship between
Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary or other special
relationship with Borrower, and no term or condition of any of the Note, this Security Instrument and the
Other Sccurity Documents shall be construed so as o deem the relationship between Borrower and
Lender to be other than that of debtor and creditor.

Section 6.2 NO RELIANCE ON LENDER. The general panners, officers, shareholders,
members, principals or other beneficial owners of Borrower are experienced in the ownership and
operation of properties similar to the Propeny, and Borrower and Lender are relying solely upon such-
expertise and business plan in connection with the ownership and operation of the Property.. Borrower is
not relying on Lender's expertise, business acumen or advice in connection with the Property.

Section 6.3 NO LENDER OBLIGATIONS.

(a) Notwithstanding any of the provisions of this Security Instrument (including, but not
limited to, the provisions of Subsections 1.1(f) and 1), Section 1.2 or Secton 3.7), Lender is not
undenaking the performance of (1) any obligations under the Leases; or (ii) any obligations with respect
to such agreements, contracts{ certificates, instruments, franchiscs, permits, trademarks, licenses and.
other documents., S '

(b) By accepling or approving anything required to be observed, performed or fulfilled or 10 -
be given to Lender pursuant to this Security Instrument, the Note or the Other Sccurity Documents,
including without limitation, any officer's centificate, balance sheel, statement of profit and loss or other
financial statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have
warranted, consented 1o, or affirmed the sufficiency, the legality or effectiveness of same, and such
"acceptance or approval thereof shall not constitute any warranty or affirmation with respect thereto by
Lender. -

Section 64  RELIANCE. Borrower recognizes and acknowledges that in accepting the Note,
this Security Instrument and the Other Security Documents, Lender is expressly and primarily relying on
the truth and accuracy of the warranties and representations set forth in Article 5 without any obligation
10 investigate the Property and notwithstanding any investigation of the Property by Lender; that such
reliance existed on the pant of Lender prior to the date hereof; that the warranties and representations are
a material inducement 10 Lender in accepting the Note, this Security Instrument and the Other Security
Documents: and that Lender would not be willing to make the Joan evidenced by the Note, this Security
Instrument and the Other Security Documents and accept this Security Instrument in the absence of the
warranties and representations as set forth in Article 5. o

ARTICLE 7 - FURTHER ASSURANCES

Section 7.1 RECORDING OF SECURITY INSTRUMENT, ETC. Borrower forthwith upon
the execution:and delivery of this Security Instrument and thereafier, from time to time, will cause this
Security Instrument and any of the Other Security Documents creating @ lien or security interest or
evidencing the lien hereof upon the Property and each instrument of further assurance to be filed,
registered or rccordc_d in such manner and in such places as may be reguired by any present or future law
in order to publish notice of and fully to protect and perfect (i) the conveyance of good and marketable .

CLTVI_9034343, 4 21

072"

il ey




trstrusnent Humber, 2007018832 Book/Page. R 128513670 Date Time. 03DE72037 1042 32813

title in the Propeny to Lender and (ii) the licn or security inicrest hereof upon, and the interest of Lender
in, the Property. Borrower will pay all taxes, filing, registration or recording fees, and all expenses
_incident 1o the preparation, execution, acknowledgment and/or recording of the Note, this Security
Instrument, the Other Security Documents, any note of mortgage supplemental hereto, any security
instrument with respect to the Property and any instrument of funther assurance, and any modification or
amendment of the foregoing documents, and all federal, state, county and municipal taxes, duties.
imposts, assessments and charges arising out of or in connection with the execution and delivery of this
Security Instrument, any morigage supplemental hereto, any security instrument with respect to the
Property or any instrument of further assurance, and any modification or amendment of the foregoing
documents, except where prohibited by law so to do. :

Section 7.2 FURTHER ACTS, ETC. Borrower will, at the cost of Borrower, and without
expense to Lender, do, execute, acknowledge and deliver all and every such further acts, deeds,
conveyances, mortgages, assignments, notices of assignments, transfers and assurances as Lender shall,
from time 10 time, reasonably require, for the better assuring, conveying, assigning, transferring, and
confirming unto Lender the property and rights hereby morigaged, granted, bargained, sold, conveyed,
confirmed, pledged, assigned, warranted, transferred and set over or intended now or hereafter so to be,
or which Borrower may be or may hereafier become bound to convey or assign 1o Lender, or for carrying

ot the intention or facilitating the performance of the terms of this Security Instrument or for filing,
registering or recording this Secunty Instrument, or for complying with all Applicable Laws. Borrower,
promptly upon demand thereof, will execute and deliver and hereby authorizes Lender to execute in the
name of Borrower or without the signature of Borrower to the extent Lender may lawfully do so, one or
more financing statements, chattel morigages or other instruments, 10 evidence more effeciively the
security interest of Lender in the Property. Bomower grants to Lender an irrevocable power of attorney
coupled with an interest for the purpose of exercising and perfecting any and all rights and remedics
available 1o Lender at law and in equity, including without limitation such rights and refnediés available
to Lender pursuant to this Section 7.2. -

Section 7.3 CHANGES IN TAX, DEBT, CREDIT AND DOCUMENTARY STAMP LAWS.

(a) If any law is enacted or adopted or amended afier the date of this Security Instrument
which deducts the Debt from the value of the Propenty for the purpose of taxation or which imposes a
tax, either directly or indirectly, on the Debi or Lender's interest in the Property, Borrower will pay the.
1ax. with interest and penalties thereon, if any. .If Lender is adviséd by counsel chosen by it. that the
payment of tax by Borrower would be unlawful or taxable 1o Lender or unenforceable or provide the
basis for a defense of usury, then Lender shall have the option by written notice of not Jess than ninety
(90) days 10 declare the Debt immediately due and payable.

(b) Borrower will not claim or demand or be entitled to any credit or credits on account of the

Debt for any part of the Taxes or Other Charges assessed against the Property, or any part thereof,.and no

’ deduction shall otherwise be made or ¢claimed from the assessed value of the Property, or any part

thereof, for real estate tax purposes by reason of this Security Instrument or the Debt. If such claim,

i . credit or deduction shall be requircd by law, Lender shall have the option, by writien notice of not less
: . than ninety (90)-days, to declare the Debt immediately due and payable.

(c) If at any time thé United States of America, any State thereof or any subdivision of any
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such State shall require revenue or other stamps 10 be affixed to the Note, this Security Instrument, or
any of the Other Security Documents or impose any other tax or charge on the same, Borrower will pay
for the same, with interest and penalties thereon, if any.

Section 7.4  ESTOPPEL CERTIFICATES. .

(a)  After request by Lender, Borrower, within ten (10) days, shall furnish Lender or any
proposed assignee or Investor (as defined in Section 19.1) with a statement, duly acknowledged and
certified, setting forth (i) the amount of the original principal amount of the Note, (i) the unpaid
principal amount of the Note, (iii}) the rate of interes! of the Note, (iv) the terms of payment and maturity
date of the Noté, (v) the date: installments of interest and/or principal were last paid, (vi) that, except as
provided in such statement, there are no defaults or events which with the passage of time or the giving
of notice or both, would constitute an event-of default under the Note or the Security Instrument, (vii)
that the Note and this Security Instrument are’ valid, Jegal and binding obligations and have not been
modified or if modified, giving particulars of such modification, {viii). whether any offsets or defenses
exist against the obligations secured hereby and, if any are alleged.to exist, a detailed descrlpuon thereof,
(ix) that all Leases are infull force and ‘effect and (provided the Property is nol i residential multifamily
propenty) have not been modified (or if modified, seting forth all modifications), (x) the date o which
the Rents thereunder have been paid pursuant (o the Leases, (xi) whether or not, to the best knowledge of

‘Borrower, any of the lessees under the Leascs are in default under the Leases, and, if any of the lessees
are in default, setting forth the specific nature of all such defaults, (xii) the amount of sccurity deposits

held by Borrower under each Lease and that such amounts are consistent with the amounts required
under each Lease, and (xiii) as to any other matiers reasonably requested by Lender and reasondbly
related to the Leases, the obhgauons secured hereby. the Property or this Security Instrument.

(b) Borrower shall use best efforts 1o deliver 10 Lender, promptly upon request (provided

-such requesx i not made morc than twice in any calendar year), duly executed estoppel cenificates from
-, any‘one or more commercial lessees as required by Lender atlesting 10 such facts regarding the Lease as
- Lender may ‘reasonably require, including but not limited to attestations that each Lease covered thereby

is in:full force and effect with no defauits thereunder on the part of any party, that none of the Rents have
been paid more.than one month-in advance, and that the lessee claims no defense or offsct__agamsl the

. full and timely performance of its obligations under the Lease.

(¢) . Lender, by its acceptance of this Security Instrument, agrees to deliver to Borrower

promptly upon Borrowcrs request therefor (provided such request is not made more than twice in any

calendar year) a wrilten staiement setting forth the unpaid principal amount of the Note, the accrued and

v unpaxd interést thereon :nd the date on which an mslal]mem of intefest and/or principal were !asi paid.
-thereunder.

Section 7.5  FLOOD INSURANCE. After Lender's reasonable request, Borrower shall deliver
evidence satlsfactory to Lendcr that no portion of the Improvements is situated in a federally: desngnaled
"specxal ﬂood hazard area.” :

Section 7.6 - SPLITTING OF SECURITY INSTRUMENT:. This Security Instrument and the.
Note shall, at any time uniil the same shall be fully paid and satisfied, at the sole election of Lender, be
spht or dw:dcd into two or more notes and fwo or more security instruments, each of which shall cover
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4l or a portion of the Property 1o be more particularly described therein. To that end, Borrower, upon
written reguest of Lender and at Lender’s sole cost and cxpensc. shall execute, acknowledge and deliver,
or cause to be executed, acknowledged and delivered by the then owner of the Property, to Lender and/or
its designee or designees substitute notes and security instruments in such principal “amounts,
aggregaling not more than the then unpaid principal amount of this Sccurity Instrument, and containing
terms, provisions and ‘clauses similar_to those contained herein and in the Note, and such other
documents and instruments as may be required by Lender.

Section 7.7 REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an officer of
Lender as to the loss, theft, destmuction or mutilation of the Note or any Other Security Document which
is not of public record, and, in the case of any such mutilation, upon surrender and cancellation of such
Note or Other Security Document, Borrower wil} issue, in lien thereof, a 'replacefnem Note or Other
Security Document, dated the original date of such Jost, stolen, destroyed or mutilaied Note or Other
Security Document in the same principal amount thereof and otherwise of like tenor.

ARTICLE 8 - DUE ON SALE/ENCUMBRANCE

Section 8.1 LENDER RELIANCE. Borrower acknowledges that Lender has examined and
relied on the experience of Borrower and ils general partners, principals and (if Borrower s a trust)
beneficial owners in owning and opcrating propertics such as the Property in agreeing to make the loan
secured hereby, and will continue to rely on Borrower's ownership of the Property as a-means of
maintaining the value of the Property as security for repayment of the Debt and the performance of the.
Other Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property so as to ensure that, should Borrower default in the repayment of the Debt or the
performance of the Other Obligations, Lender can recover the Debt by a sale of ihe Propenty.

Section 8.2 NO SALE/ENCUMBRANCE. Borrower agrecs that Borrower shall not, without

_the prior written consent of Lender, sell, convey, morigage, grant. bargain, encumber, pledge, assign, or

otherwise transfer the Property or any part thereof or permit the Property or any part thereof 1o be sold,
conveyed, morgaged, granted, bargained, encumbered, pledged, assigned, or otherwise transferred.

Section 8.3 SALE/ENCUMBRANCE DEFINED. A sale, conveyance, morigage. grant,
bargain, cncumbrance, pledge, assignment, or transfer within the meaning of this Article 8 shall be
deemed 1o include, but not limited to, (a) an installment sales agreement wherein Borrower agrees 10 sell
the Property or any part thereof for a price 1o be paid in installments; (b) an agreement by Borrower
leasing all or a substantial part of the Property for other than actual occupancy by a space lenan!
thereunder or a sale, assignment or other transfer of, or the grant of a security interest in, Borrower’s
right, title and interest in and to any Leases or any Rents; (c) if Borrower or any general partner of-
Borrower is 4 corporation, the voluntary or involuntary sale, conveyance, transfer or pledge of such
corporation's stock or the creation or issuance of new stock by which an-aggregate of more than 49% of
the ownership of such corporation's stock shall be vested in or pledged to a party or parties who are not '
now stockholders; (d) if Borrower or any general partner of Borrower is a limited Jiability company, the
voluntary’of involuntary sale, conveyance, transfer or pledge of membership interests in the capital or
profits of such company or the creation or issuance of new membership interests by which an aggrepate
of maore than 49% of the ownership of such company's membership interests shall be vested in or
pledged 10 a panty or parties who do not now hold membership interests in such company; (e) if

CLIOL 50364383 4 30




o e—bo ngtagment Numper ~2037018822—BnoWPage-R-128&/3573  Date Tune 030672007 1014230 213

Borrower or any general partner of Borrower is a limited or gencral partnership or joint venture, (i) the
change, removal or resignation of a general paniner or managing partner, (ii) the transfcr or pledge of the
partnership interest of any general partner or managing pariner or any profits or proceeds relating to such
partnership interest, (iii) the transfer or pledge of more than 49% of the capital or profits of the
partnership or (iv) the creation or issuance of new partnership interests by Borrower or its general
partner which an apgregate of more than 49% of the ownership of parinership interests in such
partnership shall be vested in a party or panies who do not now hold partnership interests in such
partnership or joint venture; and (f) without limitation to the foregoing, any voluniary or involuniary
sale, transfer, conveyance or pledge by any person or entity which directly or indirecily controls
Borrower (by operation or law or otherwise) {a “Principal”) of its direct or indirect controlling interest in
Borrower. Notwithstanding the foregoing, the following transfers shall not be deemed o be a sale,
conveyance; morgage, grant, bargain, encumbrance, pledge, assignment or transfer within the meaning
of this Article 8: (A) transfer by devise or descent or by operation of Yaw upon the death of a parner,
member, shareholder or stockholder of Borrower or any general partner thereof, and (B) a sale, transfer
or hypothecation of a partnership, shareholder or membership interest in Borrower, whichever the case
may be, by the current partner(s), shareholder(s) or member(s), as applicable, to an immediate family
member {i.c., parents, spouses, siblings, children or grandchildren) of such partner, or shareholder or .
member or 10 a Principal (or a trust for the benefit of any such persons). Notwithstanding anything 1o
the contrary contained herein (including, without limitation,. the terms of the immediately preceding
sentence), any sale, conveyance; mortgage, grant, bargain, encumbrance, pledge, assignment or transfer -
permitied or consented to which shall result in any party not now owning more than 49% of the
ownership interests in Borrower acquiring more than 49% of the ownership interests in Borrower shall
require the receipt by Lender of a substantive non-consolidation opinion reasonably acceptable 10
Lender. o

Section 8.4 LENDER'S RIGHTS. Lender reserves the right to condition the consent required
hereunder upon a modification of the terms hereof and, if required, on assumption of the Note, this
Security Instrument and the Other Security Documents as so modified by the proposed transferce, on
payment of a transfer fee of one percent (1%) of the principal balance of the Note and all of Lender's
expenses incurred in connection with such transfer, including without limitation the approval by any and
all Rating Agencies, required by Lender, of the proposed transferee, the proposed transferee’s continued

. compliance. with the covenants sct forth in Section 4.3 hereof, or such other conditions as Lender shall
determine in its sole discretion 10 be in the interest of Lender. An assignment and assumption of the
“Note shall not be permitied within the first twelve (12) months from the date hereof. Lender shall not be
required to demonstrate any actual impairment of its secunty or any increased risk of default hereunder
in order to declare the Debt immediately due and payable upon Borrower's sale, conveyance, morigage,
grant, bargain, cncumbrance, pledge, assignment, or transfer of the Property without Lender's consent.
This provision shall apply to every sale, conveyance, mortgage, grant, bargain, encumbrance, pledge,
assignment, or transfer of the Property regardiess of whether voluntary or not, or whether or not Lender
: has consented to any previous sale, conveyance, morigage, grant, bargain, encumbrance, pledge,
! assignment, or transfer of the Property. .

ARTICLE 9 - PREPAYMENT

Section 9.1 PREPAYMENT BEFORE EVENT OF DEFAULT. The Debt may be prepaid
“only in strict accordance with the express terms and conditions of the Note including the payment of any
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prepayment consideration or premjum due under the Note.

Section 9.2 PREPAYMENT ON CASUALTY AND CONDEMNATION. Provided no Event
of Default exists under the Note, this Security Instrument or the Other Security Documents, in the event
of any prepayment of the Debt pursuant Lo the terms of Sections 4.4 hereof, no prepayment consideration
or premium shall be due in connection therewith, but Borrower shall be responsible for all other amounts
due under the Note, this Security Instrument and the Other Security Documents. Any prepayment made
pursuant to this Section 9.2 that is not made on a Payment Date shall be accompanicd by interest that
would be due and payable through the next scheduled Payment Date.

. Section 9.3 PREPAYMENT AFTER EVENT OF DEFAULT. Following an Event of Default -
and acceleration of the Debt, if Borrower or anyone on Borrower's behalf makes a tender of payment of
the amount necessary 1o satisfy the Debt at any time prior to foreclosure sale, or during any redemption
period after foreclosure, (i) the 1ender of payment shall constitute an evasion of Borrower's obligation to
pay any prepayment consideration or premium due under the Note and such payment shall, therefore, to
the maximum exient permitted by law, include a premiuin equal 1o the pre