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Case No. 2014-CP-26-7634

/

Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Selective
Insurance Company of South Carolina, Harleysville Insurance Company, American Empire
Surplus Lines Insurance Company, Bitco General Insurance Corporation, National Fire &
Marine Insurance Company and Clarendon National Insurance Company Successor in
Interest by Merger to Clarendon America,......... et ee e rea e e e aaaaaas Appellants,

Of whom Clarendon National Insurance Company
Successor in Interest by Merger to
~ Clarendon AmMErica, ... .ooooiiniiiiiiiiiii i, an Intervenor,

The Harbour Cove Condominium Association, Centex Homes, a Nevada General Partnership,
Centex Construction Company, Inc., Centex Construction, LLC, Centex-Rooney Construction Co.,
Inc., Centex-Rodgers, Inc., Balfour Beatty Construction, LLC f/k/a Centex Construction, LL.C, Right
Way Construction, Inc., Right Way Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State
Plastering, LL.C, Georgia State Plastering, LLC, Florida State Plastering, LLC, Coastal Drywall, Inc.,
d/b/a Coastal Plaster Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc.,
Roof Doctor of the Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc.,
a/k/a Ferst Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors,
Inc., Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction & Waterproofing,
Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Morningstar Consultants,

INC ettt et e e s e e e e er e e e re e aeeeenne en e en e Respondents.

CLARENDON NATIONAL INSURANCE COMPANY’S
RETURN TO RESPONDENT HARBOUR COVE CONDOMINIUM
ASSOCIATION'S MOTION TO DISMISS APPEAL




Appellant Clarendon National Insurance Company Successor in Interest by Merger to
Clarendon America, (hereinafter "Clarendon"), hereby responds to the Motion to Dismiss Appeal
filed by Respondent Harbour Cove Condominium Association ("the Association"). The Association
has moved to dismiss the appeal on the grounds that Clarendon is not a party to the underlying action,
alleging that the denial of Clarendon's motion to intervene was interlocutory, not a final order, and
not immediately appealable. Clarendon responds that under established precedent and S.C. Code §
14-3-330(2), the right to appeal this order is immediate, for which reason the Court should deny the
Association's Motion to Dismiss.

Background

Clarendon' is a general liability insurer of RWG, Inc.! (hereinaftef “RWG”) one of the
defendants in the underlying construction defect litigation. Pursuant to the Supreme Court's
opinion in Harleysville Grp. Ins. v. Heritage Communities, Inc. , 420 S.C. 321, 803 S.E.2d 288
(2017), Clarendon filed a motion in the underlying action requesting the right to intervene.
Clarendon joined in arguments made by the other carriers in a similar position to be allowed to’
participate in jury charges to the extent necessary to preserve evidence that will be necessary for
determination of whetherl any verdict in the case is covered under the insurance policies it issued
to RWG.

In Harleysville, the Supreme Court stated that‘the "right to control the litigation carries with it
certain duties, including the duty not to prejudicé the insured's rights by failing to request special
intenogatoﬁes or a special verdict in order to clarify coverage of damages." Id. 803 S.E.2d at 299
(internal quotations and citations omitted). The Court additionally stated that "the Special Referee

also found 'the Court has no basis upon which to make a logical assessment of the jury's purpose

! Clarendon issued a CGL policy to RWG, Inc., only. The Plaintiff in the action alleges that RWG, Inc. is the
successor in interest, the successor by merger, amalgamated, or affiliated with other defendants — Right Way
Construction, Inc., Right Way Group, Inc. and RWGR, Inc., and Clarendon disputes that allegation.



when it awarded the general verdict' as to the negligent construction, breach of warranty, and breach
of fiduciary duty claims, and the Special Referee refused to 'engage in unguided speculation with
respect to this issue of [allocating losses], particularly when the dilemma now confronting

Harleysville is of its own making.' See [Auto Owners v.] Newman. 385 S.C. [187] at 198. 684

S.E.2d [541] at 547 (finding that even though arbitrator's award improperly included amounts for

replacing and repairing faulty workmanship itself, there was insufficient evidence in the record to
allow the Court to determine which costs were solely attributable to the non-covered faulty
workmanship and finding that the insurer's duty to indemnify thérefore covered the entire
award)." Harleysville, 420 S.C.at n.11, 803 S.E.2d at 300 n.11.

Clarendon therefore moved to be allowed to participate in the underlying action in order
"to preserve the record on the components of any general verdict, as contemplated by

Harleysville. When that motion was denied, this appeal followed.

Governing Law on the Right to Immediate Appeal

"An order affects a substantial right and is immediately appealable when it (a) in effect
determines the action and prevents a judgment from- which an appeal might be taken or
discontinues the action .... " Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709
(2005) (quoting S.C. Code § 14-3-330(2))‘ (emphasis added).

Interpreting the same statutory language, ? the Supreme Court held that an order denying a

motion to intervene was immediately appealable—even though "the merits of the action

2 Johnson/Rutledge, 63 S.C. 205, 41 S.E. at 309 ("Section 11 of the Code provides that the supreme court
shall have exclusive jurisdiction to review upon appeal *** an order affecting a substantial right made in an action,
when such order in effect determines the action and prevents a judgment from which an appeal might be taken.""). The
current statute, S.C. Code Ann. Section 14-3-330, provides under (2): "The Supreme Court shall have appellate
jurisdiction for correction of errors of law in law cases, and shall review upon appeal: ... (2) An order affecting a
substantial right made in an action when such order (a) in effect determines the action and prevents judgment from
which an appeal might be taken...."



hereinbefore mentioned [had] not been determined and as the trial of that action will still be

necessary"—because insofar "as the rights of the [putative intervenor] are involved, the order

[denying intervention] affects a substantial right, and in effect determines the action and prevents a
~ judgment from which an appeal might be taken." Ex parte Johnson (Rutledge v. Tunno), 63
S.C. 205, 41 S.E. 308, 309 (1902). See also 15 S.C. Jur. Appeal and Error § 23 South Carolina

Jurisprudence (September 2017 Update) ("The refusal of a petition to intervene is directly

appealable [i]n so far as the rights of appellant are involved, the order affects a substantial right,
and in effect determines the action and prevents a judgment from which an appeal might bé
takeﬁ."); Ex parte Wells, No. 2012-M0-002, 2012 WL 10906587, at *1 & n.1 (S.C. Sup. Ct.
filed March 7, 2012) (allowing immediate appeal of an order denying a request to intervene in

an abuse and neglect action).

Argument

In its motion to dismiss, the Association cites cases which hold fhat "an order granting a
motion to intervene is not immediately appealable." Duncan v. Gov't Employees Ins. Co., 331 S.C. .
484, 486, 449 S.E.2d 580, 580 (1994) (emphasis added); see Dorn v. Cohen, 418 S.C. 126, 139,
791 S.E.2d 313, 320 (Ct. App. 2016) (order adding a party was not immediately appealable where
it "had the effect of an order granting a motion to intervene"). | |

This reasoning is flawed because an order granting a motion to intervene is analogous to an
"an order making a third party a defendant." Such an order does not end a claim and creates no
immediate appeal right. Duncan, 331 S.C. at 485, 449 S.E.2d at 580. An order denying
intervention, in contrast with an order denying intervention, is an order that "determines the action,"
that "prevents a judgment from which an appeal might be taken, or that "discontinues the action" as

to the intervenor or any other party. See S.C. Code § 14-3-330(2).



The order denying Clarendon's motion to intervene "in effect determine[d] the action and
prevent[ed] a judgment from which an appeal might be taken," within the meaning of
Johnson/Rutledge, 63 S.C. at 205, 41 S.E. at 309. If not allowed to participate as requested,
Clarendon's ability to preserve evidence necessary to determine how the terms and conditions
of its insurance policies should be applied to any eventual verdict will be eliminated.

Under these facts, the order denying Clarendon's Motion to Intervene has the effect of
being a final determination of the ability of Clarenaon to determine the components of a general
verdict. It is therefore immediately appealable under S.C. Code § 14-3-330(2). The Court

should deny the Association's Motion to Dismiss and permit this appeal to proceed.

October 27,2017 /‘\ﬁ/

Neil §)Haldrup (13017)

Thomas B. Boger (81228)

Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300

Post Office Box 1200

Charleston, South Carolina 29402
(843) 329-9500

Attorneys for Appellant Clarendon National
Insurance Company, successor in interest by
merger to Clarendon America
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Inc., Centex-Rodgers, Inc., Balfour Beatty Construction, LLC f/k/a Centex Construction, LL.C, Right
Way Construction, Inc., Right Way Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State
Plastering, LL.C, Georgia State Plastering, LL.C, Florida State Plastering, LLC, Coastal Drywall, Inc.,
d/b/a Coastal Plaster Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc.,
Roof Doctor of the Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc.,
a/k/a Ferst Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors,
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d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction & Waterproofing,
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INC ettt et e a e e e Respondents.

PROOF OF SERVICE

I, Neil S. Haldrup of Wall Templeton & Haldrup, do hereby certify that I have served the
Response to Motion to Dismiss on counsel for Respondents, as well as other parties’ counsel,

by depositing the same in the United States Mail, properly posted on October 7/1 , 2017



addressed as follows to counsel of record:

Shaun W. Cranford

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorneys for Respondent The Harbour Cove
Condominium Association

Phillip W. Segui, Jr.
Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A
Mt. Pleasant, SC 29464
Attorneys for Respondent The Harbour
Cove Condominium Association

Shanna M. Stephens

W. Coleman Lawrimore

Anderson Reynolds & Stephens, LLC

P O Box 87

Charleston, SC 29402

Attorney for Respondent Carolina Drywall

Theodore L. Manos

Robertson Hollingsworth & Flynn

177 Meeting St., Suite 300

Charleston, SC 29401

Attorney for Respondents South Carolina
State Plastering & Georgia State Plastering

Barbara J. Wagner

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street, Suite 200

Charleston, SC 29401

Attorney for Respondent BR Brick &
Masonry, Inc.

N

T N&A. Haldrup (13017)
Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300 -
Post Office Box 1200
Charleston, South Carolina 29402
(843) 329-9500

John T. Chakeris

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorneys for Respondent The Harbour Cove
Condominium Association

Thomas C. Hildebrand, Jr.

- F. Elliotte Quinn, IV, Esquire

Parker Poe Adams & Bernstein, LLP

200 Meeting Street, Suite 301

Charleston SC 29401

Attorneys for Respondents Centex Homes, a
Nevada General Partnership, et al

Jonathan J. Anderson

Anderson Reynolds & Stephens, LLC

P O Box 87

Charleston, SC 29402

Attorneys for Respondent Coastal Plaster
Systems, Inc.

J. Kenneth Carter, Jr.

Turner Padget Graham & Laney, PA

P.O. Box 1473

Columbia, SC 29202

Attorney for Respondent Tri-City Insulation and
Building Products of Myrtle Beach, Inc.

E. Glenn Elliott, Jr.

Aiken Bridges Elliott Tyler & Saleeby, PA

P.O. Drawer 1931

Florence, SC 29503

Attorney for Respondent Grand Strand Roofing



Brian E. Wolfe

Clay A. Campbell, Esquire

Baucom Claytor Benton Morgan & Wood
200 Providence Road, Suite 106

Charlotte, NC 28207

Attorney for Respondent Roof Doctor of
the Carolinas, Inc.

Carrie A. Fox

Aiken Bridges Elliott Tyler & Saleeby, PA
P.O. Drawer 1931

Florence, SC 29503

Attorney for  Respondent Morningstar
Consultants, Inc. '

H. Mark Hamlet

Jessica Soles, Esquire

Hamlet & Associates, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412 '

Attorneys for Respondent Vance Johnson
Plumbing Co., Inc.

Theodore L. Manos

Robertson Hollingsworth & Flynn, LLC
550 King Street ’

Charleston, SC 29403

Attorney for Respondents RWG, Inc., et al

Michael D. Freeman

Griffith Sadler Sharp, PA

P.O. Box 570

Beaufort, SC 29901

Attorney for Respondent d/b/a American
Residential Services of South Carolina,
Inc.

Jeffrey A. Ross

Philip P. Cristaldi

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorney for Respondent Martin Masonry

Theodore Parker, III

Jacqueline Dixon Phillips

Parker Nelson & Associates

2460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorney for Respondent Stock Building Supply,
LLC

G. Troy Thames

Wilson Jones Carter & Baxley, PA

421 Wando Park Boulevard, Suite 100

Mt. Pleasant, SC 29464

Attorneys for Respondent Vance Johnson
Plumbing Co., Inc.

‘Michael Barfield

D. Summers Clarke, II

Barnwell Whaley Patterson & Helms, LLC

Post Office Drawer H

Charleston, SC 29402

Attorneys for Respondent CEMS Engineering,
Inc.

G. Michael Smith

Thompson & Henry, PA

Post Office Box 1740

Conway, SC 29528

Attorney for Respondent Dunn Plumbing

O. Carlisle Edwards, Jr.

McAngus Goudelock & Courie, LLC

P O Box 650007

Mt. Pleasant SC 29465

Attorney for Respondent Cohen’s Drywall
Company, Inc. \

Mark Hamlet

Jessica A. Soles.

Hamlet & Associate, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412

Attorney for Respondent Synthetic Designs



J. Kenneth Carter, Jr.

Turner Padget Graham & Laney, PA

P O Box 1473

Columbia, SC 29202

Attorney  for  Respondent  Tri-City
Insulation and Building Products of Myrtle
Beach, Inc.

Christina Bisset

McAngus Goudelock & Courie, LLC

P O Box 1349

Myrtle Beach, SC 29578

Attorney for Respondent Sunland Fire
Protection, Inc.

William E. Lawson

Turner Padget Graham & Laney PA

PO Box 2116

Myrtle Beach, SC 29578

Attorney for Respondent Air Mechanical,
Inc.

Michael D. Freeman

Griffith Sharp & Liipfert, LLC

P O Drawer 570

Beaufort, SC 29901-0570

Attorney for Respondent Third-Party
Defendant ITP

Tracie Brisson ‘ :
Wright, Worley, Pope, Ekster & Moss

228 North Front St., Suite 101-B
Wilmington, NC 28401

Attorney for Respondent Coastal Plaster
Systems and Lundy Dowell d/b/a Coastal
Plaster Systems

Emily R. Gifford

Richardson Plowden & Robinson, PA

P O Drawer 7788 :

Columbia, SC 29202

Attorney for Respondent Martin Architectural
Group, PC

David S. Black

Howell Gibson & Hughes, PA

P O Box 40

Beaufort, SC 29901

Attorney for Respondent Builders FirstSource-
Atlantic Group, LLC

Myra V. Whitener

Parker Nelson & Associates, CHTD

211 King Street, Suite 202

Charleston, SC 29401

Attorney for Respondent Vereen Concrete Co.,
Inc

J. Austin Thomas

Grooms & Thomas, LLC

4420 Oleander Drive, Suite 104
Myrtle Beach, SC 29577

Attorney for Respondent Mike Phillips

John E. Rogers, 11

Ginger Goforth

Ward Law Firm

P O Box 5663

Spartanburg, SC 29304

Attorney for Respondent Ansur America
Insurance Co and JS Elite Flooring



Wall Templeton |
Neil S. Haldrup

ATTORNEYS . Telephone: 843.329.9500 Ext. 207
Facsimile: 843.329.9501
Neil.Haldrup@WallTempleton.com

October 27, 2017

South Carolina Court of Appeals

ATTN: Shelby < ;
Post Office Box 11629 RECEE JED

Columbia, South Carolina 29211
0CT 30 2017

Re:  Harbour Cove Condominium Assoc. vs. Centex Homes, et aISC Court Of Appea!s
Civil Action No.: 2014-CP-26-7634
Appellate Case No.: 2017-002152
Dear Shelby:
Please find enclosed an original and seven copies of Appellant Clarendon National Insurance
Company Successor in Interest by Merger to Clarendon America’s Response to the Motion to
Dismiss Appeal filed by the Harbour Cove Condominium Association in this matter. Please
return a file-stamped copy to us in the enclosed, self-addressed stamped envelope.
Thank you very much for your assistance.

Sincerely,

WALL TEMPLETON & HALDRUP, P.A.

Neil S. Haldrup

NSH:are
ce: All Counsel of Record

www.WallTempleton.com 145 King Street, Suite 300 (29401), Post Office Box 1200, Charleston, South Carolina 29402

Wall Templeton & Haldrup P.A. CHARLESTON, SOUTH CAROLINA | RALEIGH, NORTH CAROLINA
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ATTORNEYS

145 King Street, Suite 300
Charleston, South Carolina 29401

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals
Post Office Box 11629
| Columbia,.South Carolina 29211




